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LA.RCE1SIY    ACT.  /   .- ^---^   . 

SCATTEJRGlOOI>     ^.     SYLVESTEE.         ^ '  ^  ^ ' 

<Q.     B.    1860.) 

By  the  modern  Acts  ^wtiioh,  in  effect,  embody  tfa^  ^^ 
sion  of  the  Act  21  Hen.  VIII.,  c.  11,  goods  wY^^<^^  ^ 
been  stolen,  although  tlioy  liave  been  sold  in  nuzr-X^^^  ^^ 
revest  in  the  original  o^w^ner  immediately  upon  tb«  cot%^ 
tion  of  the  felon. 

8cat;t;^x-a^ood  v.  Sylraiter. 

15  Queen's  Bench,  506— S12   <»-  o.  19  L.  J.  Q.  B.  447  ;  14  Ja^-   ^"7). 

SMen  Goods. <Ja9^rHcti€m  of  Thief.  — SesHttUiof^. 

By  Stat.  7  &  8  Geo.  IV.,  «.    2»,  s.  57,  the  property  in  »  stolen    ohattel    [^< 
revests  in  the  owner  on  eoQviet.ioT&  of  tbo  thief,  and  the  owner  may  niain- 
tain  trover  for  it,  thongh  there  Ixas  "been  no  order  for  restitution. 

Trover  for  a  cow  and    calf    and  two  hundred  gMon^     . 
Pleas:    1.  Not  guilty;    2.    H'ot  possessed.     Issues  thej^  ^i 

trial,  before  Mauus,    J.  ,     at    the  Spring  Assizes   for  j*         ^^    " 
Nottingham,  1849,  a  vexdict    was  found  for  the  P^i^j^.f  ^^tk 
to  the  opinion,  of  this    Court    upon  the  following  cq      ^^'  ^^bj, 

On  the  18th  July,  184S,  the  cow  mentioned  in  t^Q  ?' 
then  the  property  of  the  plaintiff,  was  stolen  out  of  ^^^^^^^ti 
Fields  within  the  liberties  of  the  town  of  Nottinghaxu  b  ^'^^^-^ 
Daykin,  and  by  him  driven  to  the  town  of  Newark  wh^  ^?^^i^ 
sold  in  market  overt  on  the  following  day,  whinV  '  .f^  ^^  '^^ 
day  at  Newark,  to  the  defendant  The  def,^^Jj^^:S:a:ri: 
paid  for  the  cow,  bona  fide,  and  without  an^  ^  .  ^ox^tio^V^ 
that  it  had  been    stolen  or  was  not  the  proj^^U\ce  ^^^yItv.     - 
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the  same  day  the  plaintiff  discovenTd  that  the  said  cow  had  been 
stolen  from  him ;  and,  having  imiiiediiitely  made  inquiries  respect- 
ing it,  he  applied  to  and  ms^^d'.k -deposition  on  the  subject  before 
a  magistrate.  The  defeadfiV't  Vas  served  with  a  summons  to  give 
evidence  before  the. magistrate,  which  he  did,  and  was  bound  over 
to  give  evidence  ;flgafnst'  Daykin,  who  was  committed  to  take  his 
trial  at  the  then  next  sessions  of  the  peace  for  the  town  of  Notting- 
ham. ^  0ti''4he'  17th  October  following  Daykin  was  tried  at  the 
%>. sections  before  the  Becorder  of  the  said  town  (the  said 
•t*  507.]*  sessions  *  being  the  first  sessions  held  after  the  theft),  upon 
•  ".*'•  *  an  indictment  preferred  against  him  by  the  plaintiff  for 
'•  the  felony  of  stealing  the  said  cow,  and  was  then  convicted  there- 
of, and  sentenced  to  ten  years'  transportation.  Both  the  plaintiff 
and  the  defendant  gave  evidence  on  the  trial  of  the  indictment 
From  thfi  time  of  the  sale  in  Newark  market,  the  cow  continually 
remained  in  the  defendant's  possession  until  the  trial  of  this 
cause,  and  in  the  meantime  she  brought  forth  a  calf,  which  imme- 
diately died,  and  which  was  the  calf  mentioned  in  the  declaration. 
The  milk  mentioned  in  the  declaration  was  the  milk  drawn  from 
the  said  cow  from  the  time  of  the  conviction  of  Daykin  to  the 
commencement  of  the  action.  After  the  conviction  of  the  prisoner, 
and  before  the  commencement  of  the  action,  the  cow  was  de- 
manded of  the  defendant  on  behalf  of  the  plaintiff,  and  the  defend- 
ant refused  to  deliver  her  up  to  him,  and  converted  her  to  his 
own  use. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  plaintiff  is  entitled  to  recover.  If  the  Court  should  be  of 
opinion  that  he  was,  then  the  verdict  was  to  stand ;  if  not,  a  ver- 
dict to  be  entered  for  the  defendant 

Whitehurst,  for  the  plaintiff.  —  The  question  is  whether  the 
property  in  a  chattel  stolen,  and  afterwards  sold  in  market  overt, 
revests,  on  conviction  of  the  thief,  in  the  original  owner,  so  as  to 
entitle  him  to  maintain  trover  in  respect  of  a  conversion  subse- 
quent to  the  conviction,  or  whether  he  is  confined  to  the  special 
remedy  of  restitution  as  given  by  section  57  of  Stat  7  &  8  Geo. 
IV. ,  Q-,  29.  That  section  enacts  that,  if  any  person  guilty 
[*508]  of  stealing  "any  chattel,  money,  valuable  *  security,  or 
other  property  whatsoever,  shall  be  indicted  for  any  such 
offence,  by  or  on  the  behalf  of  the  owner  of  the  property,  *  "  and 
convicted  thereof,  in  such  case  the  property  shall  be  restored  to  the 
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owner  or  his  representati^re  ;     ctxid  the  Coimt^^^       ^^^^^^P/vT"       rti 
person  shall  be  so  conviotod,    shall  have  E>c>"v«^^^^     ^^!^    J 
to  time  writs  of  restitutiox^     for  the  said    i>J^<^-P^^v^  ^^^^Z^ 
restitution   thereof  in    ct     s^xxxi.ixia.ry    mann^x*.    "^      ^  ^  ^^   -^ 
remedy  is  cumulative  ;      stxxd     t^lie    plain tifiF       ^^^^y     -  p 

bring  trover.  Stat  21  Hon.  A?"ITI,,  a  11,  e^iiacfe^  ^^  ^^  .,^ 
owner  procured  the  thief  to  V>o  indicted  and  f  ou^i^j  f^^^^r-  c 
wise  attainted,  such  oiw^xiex-  should  "  be  res tox-ed  to  ^'  d 

goods,  and  chattels ;  "  and  that  tlie  Justices  tefoi^  't^^  #; 
viction  took  place  should  -  have  power"  •*  to  awai-<j^^^^^^  ^ 
time,  writs  of  restitution  for  the  said  money,  goodg'  ^^^f^  ^ 
in  like  manner  as  though  any  sucli  felon  or  felons  w^^  ^ 
at  the  suit  of  the  party  in  appeal.  "  The  two  enacts  ^^  afcfcj 
substance,  the  same.  It  -was  olear,  under  theearfier  f  ^^  ^ 
whether  the  thief  had  h^^en  prosecuted  by  appea]  q/.  ^^^^-» 
restitution  was  not  barred  hy  sale  in  market  overt  ^^^^ti^ig- 
543;. 3  Hawk.  P.  C. ,  p.      317     (7tli   ed.),    B.    2,  c    99    ^^'^      J 

[Lord  Campbell,  Ch.    J.  ^^   ^^^  ^^^s   "  the  nr        ^^  ^^ 

restored  "  mean  that  tlie  chattel  stall  be  r^atored  n  l  ^^  ^^«^  ^ 
They  mean  both  the  chattel  and    the  title.       The  oh         ""^ 


have  been  destroyed;   in  which    case,  as  the,^  co»M?®^'^l:e 
tion.  the  owner  would  l^o  without   remedy  ^y^.        ^d  be  no  ^^ 
bring  his  action.      *  Irx    ^^^^^^^^  Z^^^noiOs,  Uff^°^i^ 

^  21  J 
ood. 

puts  an  inaictment  in.    f""    *= '  -  ^nt  ©f  „r,rvo  i  "* 

statute  says,  it  shall  he  restored  ;   but  leaves  the  parttJTc 
way  of  recovery.       Since   this   statute.   ,t  gives  bi^^'l^^' 


a 


with  reference  to  St^t  o,  4.^^'     C*^ 


90,  Lord  Mansfield  says,  witn  rex««-t;e  to  Stat  2?  V  ' 
Vni,  c  11.  «  I  don't  see  why  trover  is  ^^^  ^^^  Hen. 
puts  an  indictment  in    the    same    case  as  a  wrft  ot\Jr!l\  ^^ 


rem< 


„uxedy.  but  does    not    take   away   his  other  r«xnedy      I     *^^  ^ 
believe  there  has   heen   a    writ    of  restitution  these    two  k'^-^ 
years.-     In  Ror^aoo<l   v.    Smith,  2  T.   R   750  (i  r_     ^«  ^^ 
',  .  .,«  .  ..  ,    _  _4.    v^r.«iifle  trover  would  not  li«  .v       ^   "^^ 


, failed,  not   hecause  trover  would  not  lie  in  ^  ^^  J^  ^^ 

present,  but  becanse   the  only  ^«°;«;"«n  by  the  deCd/ ^  X> 
Lore  the  thief's  conviction,  and  con^quently  befo,,  if  ^V^^, 


^rev^Jin    the    plaintiff.      '^^J^.  ^  ^-n^pk^e^'i  ^^^ 
495.  the  plaintiff    recovered   in  *;«-";  but  that  cat^  ^  ^ 

relied  on  as  strictly   in   pmnt,  for  there  t^,  defe,,^J^^^  -       ^ 
purchased  in  market  overt  K^^^T^* 

Crowder.  -^-^ -^^^^Tle^  intart>a^\   'T,,  ^^^^ 

having  been  changed    oy  »»  ^^^^    t^e  p^^    -^  ^  a 


LABGSNT  ACT. 


T.  SftYMter,  IS  Q.  B.  f08-^ll. 


without  remedy  at  common  law,  except  by  restitution  after  appeal 
on  fresh  pursuit.  2  Inst  714.  Stat  21  Hen.  VIII. ,  c.  11,  extended 
the  remedy  to  conviction  on  indictment  Still  the  restitution  given 
by  statute  was  not  of  right,  but  in  the  discretion  of  the  Judge 
before  whom  the  thief  was  convicted,  with  reference  to  the  par- 
ticular circumstances  of  the  case ;  and  the  owner  was  not  entitled, 
unless  it  appeared  that  he  had  used  due  diligence  in  the  prosecu- 
tion. 3  Hawk.  P.  C,  p.  318,  B.  2,  c.  23,  s.  56.  [Lord  Campbell, 
Ch.  J.  — Sect  67  of  Stat  7  &  8  Geo.  IV.,  c.  29,  first  of  all 
[*  510]  says  **  the  property  *  shall  be  restored, "  and  adds,  after- 
wards, that  the  Coiurt  shall  have  power  to  award  restitu- 
tion ;  it  would  seem,  therefore,  that  the  property,  that  is  the  rights 
should  be  restored  at  all  events,  though  it  may  be  in  the  discre- 
tion  of  the  Court  whetiier  or  not  it  will  award  restitution.]  The 
proviso,  with  respect  to  negotiable  instruments,  that,  where  such 
an  instrument  has  been  received  bond  fide  for  good  consideration, 
"  in  such  case  the  Couit  shall  not  award  or  order  the  restitution 
of  such  security,"  affords  an  argument,  applicable  to  the  whole 
section,  that  the  words  *  property  shall  be  restored  "  have  no  sub- 
stantive meaning  independently  of  the  specified  mode  in  which 
the  property  is  to  be  restored,  namely,  by  restitution.  At  all 
events,  trover  is  not  maintainable  unless  an  order  for  restitution 
has  been  previously  made;  such  an  order  is  essential  to  the 
revesting  of  the  property. 
Whitehurst  replied. 

Lord  Campbell,  Ch.  J.  —  In  this  case  it  is  admitted  that  sale  in 
market  overt  would  be  no  answer  to  the  action  if  an  order  of  resti- 
tution had  been  made.  We  are  now  to  determine  what  is  the  con- 
sequence of  the  want  of  such  an  order.  The  plaintiff  must  rely 
on  the  statute;  for,  at  common  law,  the  property  was  changed 
permanently  by  sale  in  market  overt  On  reference  to  the  statutes 
21  Hen.  VIIL,  c.  11,  and  7  &  8  Geo.  IV.,  c  29,  we  are  satisfied 
that  the  property  is  revested  on  conviction.  By  the  statute  21 
Hen.  VIIL,  c.  11,  the  owner  was  restored  to  his  goods.  How 
could  that  be,  unless  he  had  a  right  to  recover  them  ?  By  the 
subsequent  statute,  "  the  property  shall  be  restored. '  How 
[*  511]  is  *  this  provision  to  be  executed  effectually,  unless  the 
right  is  restored  ?  It  may  be  matter  of  regret,  certainly, 
when  an  order  of  restitution  is  not  made  so  as  to  obviate  the  neces- 
sity of  an  action.     But  the  order  ^^  °^^  ^  condition  precedent  to 
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the  revesting  of  the  property.  The  dictum  of  Bullbr,  J.,  in 
HoTwood  V.  SmUh,  2  T.  R  750  (1  R  R  613),  that  the  plaintiffs 
property  revested  after  conviction,  accords  with  this  view,  and  is 
quite  in  point 

Patteson,  J.  — When  the  statute  says  that  the  *  property  shall 
be  restored,*  it  may  mean  the  chattel  stolen  shall  be  restored; 
but,  at  all  events,  it  means  restoration  of  the  right  The  order  of 
restitution  is  cumulative  to  the  ordinary  remedy  by  action,  and  is 
not  a  condition  precedent  to  such  remedy.  It  has  been  observed 
that  the  Court  has  a  discretion  to  refuse  the  order  where  the  prose- 
cutor has  not  shown  due  diligence.  That  may  be  so;  but  the  only 
consequence  of  the  Court  refusing  the  order  is  to  leave  the  owner 
to  the  ordinary  remedy  by  actioxL  I  think  the  statute  revests  the 
property  on  conviction ;  and  any  one  who  afterwards  converts  the 
chattel  may  be  sued  by  the  owner.  Harwood  v.  Smith  is  a  strong 
oase  for  the  plaintifif;  for,  if  the  defendant  is  correct,  the  Court 
might  at  once  have  put  an  end  to  the  question  by  saying  that  the 
property  had  been  changed  by  sale  in  market  overt,  and  had  never 
revested  so  as  to  entitle  the  plaintiff  to  bring  trover,  whereas  the 
judgment  is  put  on  the  special  point  that  the  property  had  not 
revested  at  the  time  of  the  defendant's  conversion. 

•  CoLEKiDGB,  J.  —  The  word  "  property, "  in  the  statute,  [*  512] 
may  at  all  events  mean  the  thing  stolen ;  but,  as  posses- 
sion imports  property,  it  may  well  mean  the  thing  itself  and  also 
the  right  to  it  The  thing  is  to  be  restored  on  conviction ;  it  is 
to  be  given  up  to  the  owner  as  having  the  right,  that  is,  the 
right  of  property  and  the  right  of  possession.  If  the  statute  had 
stopped  there,  it  would  be  plain  enough ;  but  it  goes  on  to  author- 
ise the  Court  to  award  restitution,  not  by  way  of  giving  a  right  of 
action,  for  that  had  already  been  given,  but  by  way  of  a  summary 
remedy,  which  is  added  more  in  the  nature  of  execution  than  any- 
thing else.     This  cannot  narrow  the  former  part  of  the  section. 

Eble,  J.  — The  question  is,  what  is  the  meaning  of  the  words 
*  the  property  shall  be  restored  *  ?  The  defendant  says  it  means 
that  the  property  shall  be  restored  if  the  Court  orders  restitution. 
That  would  be  a  material  restriction  on  the  words ;  and  I  think 
that  there  is  no  foundation  for  it 

Judgment  for  plaintiff 
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ENGLISH  NOTES. 

The  enactment  of  the  21  Hen.  YIII.,  c.  11,  was  embodied  in  the  Act 
(since  repealed)  7  &  H  Geo.  lY.,  c.  29,  s.  57,  and  subsequently  in  the 
Larceny  Act,  1861  (24  &  25  Vict.,  c.  96,  s.  100);  and  by  these  Acts  the 
enactment  was  extended  to  goods  obtained  by  false  pretences  —  being 
a  misdemeanour  under  those  Acts.  Bentley  v.  VUmont  (H.  L.  1887), 
12  App.  Cas.  471,  57  L.  J.  Q.  B.  18,  67  L.  T.  854,  36  W.  R.  481. 
By  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.,  c.  71,  s.  24),  these 
enactments  are  confirmed  as  to  stolen  goods,  but  in  effect  repealed  so 
far  as  relates  to  goods  obtained  by  fraud  not  amounting  to  larceny. 

The  section  of  the  Act  of  1893  is  as  follows:  '^  (1)  Where  goods 
have  been  stolen  and  the  offender  is  prosecuted  to  conviction,  the 
property  in  the  goods  so  stolen  revests  in  the  person  who  was  the  owner 
of  the  goods,  or  his  personal  representative,  notwithstanding  any 
intermediate  dealing  with  them,  whether  by  sale  in  market  overt  or 
otherwise.  (2)  Notwithstanding  any  enactment  to  the  contrary, 
where  goods  have  been  obtained  by  fraud  or  other  wrongful  means  not 
amounting  to  larceny,  the  property  in  such  goods  shall  not  revest  in 
the  person  who  was  the  owner  of  the  goods,  or  his  personal  represent- 
ative, by  reason  only  of  the  conviction  of  the  offender.  (3)  The 
provisions  of  this  section  do  not  apply  to  Scotland." 

The  term  "goods"  in  the  Act  of  1893  includes  ''all  chattels  per 
sonal  other  than  things  in  action  and  money."  The  law  as  to 
negotiable  instruments  is  therefore  not  affected  by  this  Act.  The 
question  as  to  whether  negotiable  instruments  were  affected  by  the 
Larceny  Act,  1861,  was  considered  and  decided  in  the  negative  by  Field, 
J.,  in  a  reasoned  judgment  in  Chichester  v.  Hill  (1883),  52  L.  J.  Q.  B. 
160,  48  L.  T.  364,  31  W.  R.  245,  15  Cox  C.  C.  258.  He  observed 
that  negotiable  instruments  were  for  the  first  time  made  the  subjects 
of  larceny  by  the  Act  7  &  8  Geo.  IV.,  c.  29;  that  in  sect.  57  of  that 
Act,  which  substantially  reproduced  the  enactment  of  21  Hen.  VIII., 
there  was  inserted  the  proviso  that  in  case  of  a  negotiable  instrument 
bond  fide  taken  for  a  valuable  consideration,  the  Court  should  not 
award  a  writ  of  restitution;  and  that  a  similar  proviso  is  inserted  in 
sect.  100  of  the  Larceny  Act,  1861.  He  considered  that  having  regard 
to  the  proviso  negativing  the  right  to  a  writ  of  restitution  in  such  a 
case,  the  plain  intention  of  the  whole  enactment  of  the  7  &  8  Greo. 
IV.  (and  consequently  of  that  of  the  Larceny  Act,  1861)  was  to  protect 
the  bond  fids  holder  of  valuable  securities  from  the  consequence 
which  would  otherwise  have  ensued  from  their  being  made  the  subjects 
of  larceny  under  those  Acts.  This  reasoning  seems  impregnable,  and 
the  decision  of  Field,  J.,  upon  the  point  has  never  been  questioned. 
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The  revesting  dates  from  the  conviction,  and  does  not  relate  back, 
so  that  if  a  band  fide  purchaser  of  goods  held  under  a  voidable  title 
has  sold  them  before  the  conviction,  he  is  not  responsible  for  them, 
nor  liable  to  account  for  the  price,  to  the  owner.  Lindsay  v.  Candy 
(1876),  1  Q.  B.  D.  348,  45  L.  J.  Q.  B.  381.  This  was  a  case  of  goods 
obtained  by  false  pretences  under  a  pretended  contract.  The  decision 
was  reversed  by  the  Court  of  Appeal  (whose  decision  was  affirmed  by 
the  House  of  Lords,  6  R.  G.  211)  on  the  ground  that  there  was  no  real 
contract  at  all,  so  that  the  property  in  the  goods  had  never  been 
divested  out  of  the  original  owner  (see  also  2  Q.  B.  D.  96,  46  L.  J.  Q. 
B.  223,  and  3  App.  Gas.  459,  47  L.  J.  Q.  B.  481).  But  the  decision  of 
the  Queen's  Bench  would  be  a  good  authority  for  the  proposition  that 
a  person  who  has  purchased  goods  bond  fide  in  market  overt  and 
sold  them  again  before  conviction  would  not  be  responsible  to  the 
original  owner  for  the  property,  nor  accountable  to  him  for  the  price. 
This  indeed  was  the  actual  decision  under  the  Act  of  Hen.  YIJI.  in 
the  case  of  Horwood  v.  Smith  (1788),  2  T.  R.  750,  1  R.  R.  613.  But 
if  a  purchaser  not  in  market  overt  sells  the  goods,  whether  in  market 
overt  or  not,  after  notice  of  the  owner's  title,  he  is  accountable  to  the 
owner,  after  conviction,  for  the  value.  Peer  v.  Humphrey  (1835), 
2  Ad.  &  El.  495,  4  Nev.  &  Man.  430,  1  H.  &  W.  28. 

AMERICAN  NOTES. 

The  doctrine  is  perfectly  established  in  America  that  the  owner  may 
recover  the  goods  or  their  value  without  conviction  of  the  felon.  The  lead- 
ing case  is  Towne  v.  Collins,  14  Massachusetts,  500  (a.  d.  1785),  where  a  thief 
sold  a  pair  of  oxen  to  an  innocent  purchaser  and  the  owner  maintained 
replevin.  Reference  was  made  to  Baldwin  v.  Dame,  8  id.  518,  and  the 
decision  in  both  was  put  on  the  ground  that  there  were  no  markets  overt  in 
that  Commonwealth.  This  was  adhered  to  in  Hinckley  v.  Merchants*  Nat, 
Bankf  131  id.  147.  Precisely  the  same  was  early  held  in  Pennsylvania.  Hardy 
v.  Me/zgar,  2  Yeates,  347 ;  Easton  v.  Worthington,  5  Sergeant  &  Rawle,  130. 
The  like  was  held  in  Vermont  of  a  borrowed  horse  sold  by  the  borrower 
(^Heacock  v.  Walker,  1  Tyler,  338),  and  that  there  are  no  markets  overt  in 
New  York  was  established  in  Mowrey  v.  Walsh,  8  Cowen,  238  (fraudulent 
purchase  and  sale  to  an  innocent  third  party);  Wheelwright  v.  Depeyster, 
1  Johnson,  471 ;  3  Am.  Dec.  345  (goods  taken  by  a  privateer  and  sold  publicly 
under  an  order  of  a  Court  of  Admiralty  at  St.  Domingo) ;  Hoffman  v.  Carow, 
20  Wendell,  21,  affirmed  in  22  id.  285,  by  the  Court  of  Errors,  by  a  vote  of 
sixteen  to  five,  after  a  great  display  of  learning,  covering  thirty-four  pages, 
by  Chancellor  Walworth  and  several  senators.  The  sale  was  by  auction  in 
good  faith,  and  the  auctioneer  was  held  liable  in  trover.  Senator  Edwards 
said :  **The  sale  of  property  at  public  auction  could  not  divest  the  owner  of  his 
rights.  .  .  .  Although  England  has  departed  from  it  in  one  instance  in  the  law 
of  market  overt,  yet  that  law  has  never  been  adopted  in  this  country,  and 
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whenever  tha  qaestion  haa  been  presented  to  American  judicud  tribunals,  it 
has  been  repudiated."  The  elegant  Senator  Verplanck  said :  "  Accordingly 
the  doctrine  of  our  decisions  is,  that  the  original  and  true  owner  of  movable 
property,  who  has  not  by  his  own  act  or  assent  given  a  color  or  title  or  an 
apparent  right  of  sale  to  another,  may  recover  the  value  of  those  goods  from 
any  one  having  them  in  possession  and  refusing  to  deliver  them  up,  or  who 
has  applied  them  to  his  own  use,  or  has  in  any  other  way  conterted  them,  t.e., 
has  changed  the  substance  of  the  things  in  question,  their  character,  use,  or 
ownership,  to  the  injury  of  the  real  owner."  "  I  cannot  conceive  a  more 
salutary  regulation  than  that  of  obliging  the  auctioneer  to  look  well  to  the 
title  of  the  goods  which  he  sells,  and  in  case  of  feloniously  obtained  property, 
to  hold  him  responsible  to  the  boyer  or  the  true  owner,  as  the  one  or  the 
other  may  happen  to  suffer.  Were  our  law  otherwise  in  this  respect,  it 
would  afford  a  facility  for  the  sale  of  stolen  or  feloniously  obtained  goods, 
which  could  be  remedied  in  no  way  so  effectually  as  by  a  statute  regulating 
sales  at  auction,  on  the  principles  of  the  law  as  we  now  hold  it"  **  But  in 
my  opinion,  we  are  not  called  upon  to  reconcile  these  cases,  or  to  decide 
between  them,  for  whatever  may  be  the  law  of  £ngland,  it  is  quite  clear  that 
these  peculiar  exceptions  to  the  general  principle  of  the  law,  obtaining  on 
special  grounds  of  policy,  have  no  application  within  this  State.  Not  only 
has  the  foundation  of  the  doctrine  been  removed  by  the  abolition  of  appeals 
of  felony  and  of  the  former  statutory  provision  of  restitution,  but  a  contrary 
doctrine  has  been  expressly  substituted."  Senator  Furman  was  of  a  different 
way  of  thinking.  He  said:  **  But  it  is  said  by  our  Courts,  and  with  truth, 
that  the  principle  of  sales  in  market  overt,  as  it  exists  in  £ngland,  has  no 
application  to  this  country.  Although  this  is  admitted,  yet  I  may  be  allowed 
to  express  my  surprise,  that,  with  our  trade  and  commerce,  we  should  have 
no  similar  doctrines  or  principles  to  protect  it,  but  that,  on  the  contrary,  we 
should  seek  to  establish  a  rule  which  governed  England  In  the  infancy  of  its 
commerce,  which  was  adopted  by  its  Courts  at  a  period  when  it  had  no  manu- 
factures, and  its  whole  trade  consisted  in  raising  wool  and  exporting  it  to 
Flanders  to  be  wrought  into  cloth,  and  which  was  repudiated  by  those  Courts 
at  a  period  when  the  commercial  relations  of  that  country  were  not  of  one 
quarter  the  importance  or  value  of  those  of  our  own  country  at  the  present 
time.  My  surprise  has  not  been  diminished,  when  I  And  that  almost  every 
commercial  nation,  ancient  as  well  as  modem,  had  found  it  necessary  to 
adopt  some  such  doctrine.  It  was  wisely  provided  by  the  laws  of  Athens  that 
all  lawsuits  relating  to  commerce  should  be  carried  on  in  six  months,  during 
which  ships  were  not  accustomed  to  put  to  sea,  to  the  end  that  they  might 
not  lose  their  voyage  by  the  impediment  of  legal  prosecutions.  On  the 
contrary,  we,  although  depending  on  foreign  commerce  for  our  prosperity  to 
a  much  greater  extent  than  ever  the  inhabitants  of  that  ancient  Stete  did, 
hold  a  mere  commeiY^ial  agent  liable  in  damages,  at  any  time  within  six 
years,  for  an  act  honestly  done  by  hiw.  in  the  course  of  business,  and  that 
even  ynthont  ^  previous  <Jem/uid  bef^j,  .ufi  suit  is  instituted.  In  the  Roman 
State,  Wpian  apeaka  of  ijje  PT^eat  ^  /leg®*  grafted  by  the  government 
because  Mvigathn  la  o^        ^^t^^t^^\%<^  ^  ^®  ^***®-" 
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So  in  Sharp  v.  Park$,  4S  Ulinois,  511 ;  95  Am.  Dec.  565,  it 
the  owner  of  stolen  property  may  recover  its  value  from 
purchaser  from  the  thief,  who  has  resold  it  in  good  faith,  if 
beyond  the  reach  of  the  owner.     See  also  Carmichael  v.  Buck 
son  Law  (So.  Car.),  226;  70  Am.  Dec.  226.    The  same  was 
Bassett  v.  Spofford,  45  New  York,  887 ;  6  Am.  Rep.  101,  and 
carrier,  and  the  same  was  held  in  Bryant  v.  Whitcher^  52  Ke^ 
158. 

The  same  doctrine  was  early  held  in  Maryland  in  the  case  oi 
at  a  market  established  by  law  for  the  sale  of  horses.  Brownx 
2  Harris  &  Johnson  (Md.),  308. 

In  Ventreu  y.  Smith,  10  Peters  (U.  S.  Sup.  Ct.),  176,  it  was  sai 
not  aware  that  this  Saxon  institution  of  markets  overt,  which  < 
interferes  with  the  application  of  the  common  law,  has  ever  beer 
in  any  of  the  United  States,  or  received  any  judicial  sanction.**    1 
Gundy,  5  Ohio,  202  (chattel  sold  by  bailee),  the  Court  said :  "In 
however  there  are  no  markets  overt,  ...  no  one  can  transfer  a  g 
or  better  title  than  he  himself  possesses.*'    To  the  same  effect, 
Onbom,  82  Illinois,  411;  88  Am.  Dec.  278;  Jones  v.  Nellisy  41 
Am.  Dec.  889  (the  latter  however  making  the  exception  of  stolen  ( 
bonds) ;   Arentlale  v.  Morgan^  5  Sneed  (Tennessee),  703 ;   lloge. 
1  Califoifnia,  429;  54  Am.  Dec.  800,  the  case  of  an  auctioneer,  ai 
Court  said :  "  Does  the  common  law  protect  the  defendant  from  ai 
the  ground  that  the  thief  has  not  been  prosecuted  and  convicted  \ 
of  the  American  cases,  the  rule  that  a  felony  suspends  all  right 
redress  is  said  to  rest  on  a  salutary  principle  of  public  policy,  beinj 
to  stimulate  to  the  prosecution  of  offenders.     Foster  v.  Tucker  et  cU. 
458  (14  Am.  Dec.  243) ;  Boody  v.  Keating,  4  id.  164.    In  other 
treated  as  a  technical  rule,  and  it  is  doubted  whether  it  exists  at 
country,  or  at  least  to  more  than  a  very  limited  extent.     Manufac 
Bank  v.  Gore,  15  Mass.  75  (8  Am.  Dec.  83) ;  Boardman  v.  Gore,  id. 
et  seq. ;  PetiingUt  v.  Rideout,  6  N.  H.  464  (25  Am.  Dec.  473) ;  Allisc 
6  Rand.  204, 223 ;  Piseataqua  Bank  v.  Tumley,  1  Miles,  312 :  Plumm 
Ware,  78.**    The  same  ease  came  up  again  the  next  year,  in  2 
571,  and  precisely  the  contrary  was  held,  and  Hoffman  v.  Carow  wa 
without  any  allusion  to  the  former  decision. 

The  doctrine  of  the  liability  of  the  auctioneer  was  held  ii 
Branch,  44  Missouri,  542,  approving  Hoffman  v.  Carow;  and  in 
Hall,  41  Alabama,  510;  Robinson  v.  Bird,  158  Massachusetts,  35 
St.  Rep.  495. 

But  an  auctioneer  selling  mortgaged  chattels  is  not  guilty  of 
unless  he  pays  over  the  proceeds  with  actual  notice  of  the  mortgage 
V.  Bundle  {r  Co.,  88  Tennessee,  396;  17  Am.  St.  Rep.  908. 

This  doctrine  has  been  extended  to  public  sales  on  execution  of 
belonging  to  the  debtor:  Buffum  t.  Deane,  8  Cushing  (Mass.),  85 ; 
Foic/er,  18  Vermont,  390 ;  Shearick  v.  Huber,  6  Binney  (Penn.),  2 
Whiicher,  52  New  Hampshire,  158;  Symonds  v.  Hall,  37  Maine,  358 
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V.  Miller^  16  Connecticut,  144 ;  Stone  v.  Ehberiyj  1  Bay  (So.  Car.),  317 ;  or 
l»y  government  officers  of  property  wrongfully  taken :  Daw$on  v.   Sunmg^ 
1  Heiflkell  (Tenn.),  243 ;  Black  v.  Jone$,  64  North  Carolina,  31& 
See  Benjamin  on  Sales  (6th  Am.  ed.,  Bennett's  notes),  p.  37. 


LEASE. 

See  also  "  Laitdlord  akd  Tbnaht,"  poisim. 

No.  1.  — COAXES  V.  COLLINS. 
(EX.  CH.  1871.) 

RULE. 

An  assignment  of  a  lease  for  certain  lives,  with  a  cove- 
nant that  it  is  a  good,  valid,  and  subsisting  lease  for  those 
lives,  does  not  import  an  undertaking  that  all  the  lives  are 
in  existence. 

CkMttes  and  another  v.  Collins. 

L.  R.  7  Q.  B.  144-148  (s.  c.  41  L.  J.  Q.  B.  90;  26  L.  T.  134;  20  W.  R.  187). 

[144]  Covenant  for  Title.  —  Assignment  of  Lease  for  Lives.  —  Covenant  that 
Lease  is  subsisting  for  the  Three  Lives. 

By  deed  of  July,  1858,  after  reciting  a  lease  of  the  10th  of  March,  1847,  from 
E.  F.  to  defendant,  for  the  lives  of  A.,  B.,  and  C,  and  the  survivors  or  survivor 
of  them,  defendant  conveyed  the  premises  to  plaintiflb,  to  hold  for  the  lives  of 
A.,  B.,  and  C,  and  the  survivors  or  survivor  of  them,  and  covenanted  ''that 
the  said  lease  (»f  the  10th  of  March,  1847,  is  a  good,  valid,  and  suhsisting  lease 
in  the  law,  for  the  lives  of  the  said  A.,  B.,  and  C,  and  the  survivors  or  sur- 
vivor of  them,  and  is  not  forfeited,  surrendered,  or  become  void  or  voidable.'* 
B.  having  died  before  July,  1853,  plaintiilis  sued  defendant  for  a  breach  of  the 
covenant. 

Heldj  affinning  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  men- 
tion of  the  three  lives  was  mere  matter  of  description,  and  that  the  covenant 
only  amounted  to  a  covenant  that  the  lease  was  still  subsisting,  and  not  to  an 
implied  covenant  that  the  three  lives  were  still  in  existence. 

Error  from  the  judgment  of   the  Court  of  Queen's  Bench  in 
favour  of  the  defendant  on  demurrer  to  a  plea. 
The  declaration  was  on  an  assignment  of  the  2nd  of  July,  1853, 
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by  the  defendant  to  M.   Gr.     "W.     Ooates  (who»^ 
vested  in  the  plaintiffs),  of  a.  lease  of  the  10th  of 
three  lives,  with  a  covenant    "by  t^lie   defendant   t;i 
was  a  good,  valid,  and  subslst^lng   lease  for  the 
Breach :  that  one  of  the  lives  liad  dropped  before 

The  plea  set  out  the  deed    of    assignment  of 
1853,  at  length.     It  was    a.n    indenture  between 
the  one  part,  and  M.  G.    '^^.    Coates  of  the  othej 
{inUr  alia)  the  lease  of   the     XOth    of  March,  18 
Emily  Foley  demised  to   It.     131      lienthal  and  G 
heirs  and  assigns,  for  the  na-tnxal    lives  of  W.  1 
and  R  Heath,  and  the  natnra-l    lives  and  life  < 
survivor  of  them,  at  the  yearly  rent  of  £5  and 
on  the  decease  of  each   of    tlie  said  lives,  and  f 
nants,  provisoes,  and  agreements  therein  contaii 
ment  of  the  lease  by  Lenthal   (Carden  having  die 
and  witnessed  that  the      defendant,    in  consi 
granted  and  conveyed  to    :M:.     G.    W.  Goates,  1 
administrators,    and    assigns,       a     certain    me 
premises,  to  hold  "  for    *  o.txA  during  the  livet 
the  said  W.  Walker,  W.     Jones,  and  R  Hea 
lives  and  life  of  the   survivors   and  survivor 
the  rents,  heriots.   covenants,    provisoes,  an* 
said  recited  lease  of  the   lOth  of  March,  1847 
alia)  a  covenant  by  the  defendant     that  the  e 
of  lease  of  the  10th  of    Maxch,   1847,  is  a  goo. 
ing  lease  in  the  law    for    the    lives  of  the  » 
Jones,  and  R  Heath,   and  the  snrvivors  and  < 
is  not  forfeited,  surrendered,    or  become  vo 
that  the  said  yearly  rents    and  all  covenant 
and  observed.     There     was    *l«o  *  «~°; 
-during  the  lives    of    the    said  W.    Walk 

Heath,  and  the  survivors    <>'  «™;' «*  *' 
'  €€  from    time  to  time, 

aL?  up!n  Xr^ahle  request  ^y  C^tes,  u: 
the«id  W.  Walker.^  W.  Jones,  and  R  B 
or  survivor  of  t^e™*"  ^^    though   true 

The  plea  ««>'**^V';he  making  of  the  e 
Jones  did  die  ^^^^.^^^^  ^e  then  livin, 
1853.  yet  the   other  lives  we  » 
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nants  were  broken  by  the  fact  of  Jones  having  so  died,  none  of 
the  covenants  were  broken  as  alleged. 

Demurrer  and  joinder. 

In  the  Court  of  Queen's  Bench  (L  R  6  Q.  B.  469)  Blackburn 
and  Mellor,  JJ.  ,  were  of  opinion  that  the  covenant  relied  on  in 
the  declaration  only  amounted  to  a  covenant  that  the  lease  was 
still  subsisting,  and  not  to  a  covenant  that  the  three  lives  were 
still  in  existence;  Lush,  J.,  being  of  a  contrary  opinion. 

J.  Brown,  Q.  C.  (A.  T.  Lawrence  with  him),  for  the  plaintiffs. 
—  Taking  the  whole  deed  together,  it  is  plain  that  it  purports  to 
assign  the  whole  of  the  original  term,  and  not  merely  so  much  as 
might  remain.  The  habendum  itself  amounts  to  this.  If  one 
life  might  have  dropped,  so  might  two;  but  it  is  impossible  to 
say  that  the  habendum  would  have  then  been  in  this  form.  It  is 
clear,  as  Blackburn,  J.,  says,  that  the  parties  thought  all  the 
lives  were  still  in  existence ;  and  if  so,  it  is  equally  plain  that  the 

covenant  must  mean  what  Lush,  J. ,  says  it  doea 
[*  146]       *  [Keating,  J.  —  The  covenant  for  further  assurance 
"  at  all  times  *  is  in  the  same  terms  as  to  the  three  lives ; 
but  how  could  the  assignor  be  able  to  assure  for  the  three  lives 
after  one  had  fallen?] 

The  covenant  must  be  taken  reddendo  singvia  singulis. 

[WiLLES,  J.  —  Are  there  any  precedents  in  the  books,  in  con- 
veyances of  leases  for  lives,  of  a  covenant  that  the  lives  are  still 
in  existence?  Is  it  not  a  matter  of  fact  for  inquiry  and  requisi- 
tion rather  than  for  a  covenant  in  the  deed  ?  I  have  been  able  to 
find  only  one  instance,  in  2  Roll.  Abr.  p.  249,^  of  anything  like 
such  a  covenant.] 

1  2  Roll.  Abr.  p.  249,  Parols  p),  pL  in  fall  life;"  thoagh  the  words  are  not 
2:  The  placitum  is  thas  traaslated  in  16  "and  that  the  said  O.  and  D.  are  jet  in 
Viner,  p.  205,  Parols  (D),  pi.  2  :  If  a  lease  foU  life/'  yet  it  is  implied  by  the  words, 
for  years  be  made  to  A.,  determinable  and  it  ought  to  be  a  several  covenant,  or 
npon  the  lives  of  B.,  C,  and  D.,  and  after  otherwise  this  last  part  wiU  be  void  and 
B.  dies,  and  then  A.  assigns  to  £.,  and  to  no  effect.  Trin.  T.  11  Car.  B.  R.,  be- 
after  £.  by  indenture  reciting  the  said  tween  Baskett  and  Scott,  adjudged  upon  a 
lease,  and  the  death  of  B.,  and  the  assign-  demurrer,  in  which  the  breach  was  as- 
ment  to  him  by  this  indenture,  now  assigns  signed,  because  C.  was  dead  at  the  time 
the  term  to  F.,  and  covenants  with  him  of  the  assignment  made  to  him,  and  the 
that  he  himself  is  lawfully  possessed  of  word  "that"  was  added  to  the  other 
all  the  premises,  of  a  good  and  sufficient  words  in  the  declaration,  and  the  defend- 
estate  for  the  residue  of  the  said  term  ant  demanded  oyer  of  the  indenture, 
then  to  come,  '*  if  the  said  C.  and  D.,  or  which  was  entered  in  kcec  eer6a,  in  which 
either  of  them,  shall  happen  so  long  to  the  s^^^^  '^^^^^  "that"  was  not;  yet,  be: 
live,  and  they,  the  said  C.  and  D*,  are  yet  caO^  ^^  ^'^^  °^  "^^'^  ^'*^°  ^^®  ^^  '"^' 
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There  are  certainly     no     x>recedeii -fc^       ^o  a  c 

But  why  may  not  the    assignee  loolci     

instead  of  making  inquiry  ?  jjorina.*--  ^  ^.j^ 
from  the  fact  that  the  life  had  dropi»*^  ^^^  ^^ 
J.,  in  the  Court  below,  as  ^well  as  o£  ^*-^  ^^^  ^ 
in  Barton  y.  Fitzgerald,  IS  East,  at  ^K^'  ^ytiei 
that  efifect  ought  to  bo  given  to  T^l^a*  fe*»^^^ract« 
The  plaintiffs  must  be  takers  to  have  <3<=»  ^^^^ 
for  three  lives,  and  the  defendant  ^^^^„id  i 
lives,  it  is  admitted,  had  dropped.  ^^  ^^f  t 
contracted  unless  they  bad    the   securit^^ 

•Manisty,  Q.  a  (Lord  with  him),  ^f'^^^^cri] 
The  words  throughout  are  mere  words  of  **  ^^^n 
the  plaintiffs  intended    to     rely    on  a  c^  ^^ 

they  would  have  taken  care   that  it  8»\«"J**     ^   ^^ 

lives  were  in  being  in   so    ^^^^  ^^t'   *^a«9ure 
to  mere  implication.      All    the   defendant   «^^« 
a  valid  assignment  of  the  original  estate.    ^^ 
and  is  aptly  described   as  a  subsisting  lease  tortl 
the  life  of  the  survivor  as  long  as  one  of  the  Jives 

J.  Brown,  Q.  C,  in  reply-  „^„,„„„   . 

Kelly,  C.  R-But    for    the  opinion  expressed 
'     ,  .     -_^   rtf    that  learned  Judae 

LU8H. -and every  opxoxono^that^      „o  hesite^o 
utmostrespect.— Isho^ild   have  x*»  rh- 

this  was  a  ««e  entirely  free   from   doubt     The  co      , 
this  was  a  case  enurexy  j^^  ^he  lease  is  a  ,      , 

tioa  is  an  express  co^^^^^*   J^^  the  three  lives   '      , 
subsisting  lease  in  the   ^^^        ,^g  lease,  though 
doubt  It  was  a  good  a°d   su  „ea„in     j^     , 

had  dropped.  That  ^^^^.  ^^'^es  is  simply  mattex 
and  the  introduction  ot  ^*.^^^  ^y  the  words  whic  , 
and  this  is  made  still  P^*^^  ^r  become  void  or 
is  not  forfeited,  »^"*'^  ®  ^.^ice  of  conveyancers  in 
appears  not  to  be  the  pr*^  ^^  express  covenant  tt 
leases  for  lives  to  ^^*^^^*^^nce  has  been  found  (be; 
stiU  in  being ;  and  no  in  ^ggearch  of  my  Brothe 

case  which  the  learning  an 

-       Xnttator  P-     <*  *•»•  Wfmment  in  i 

pUad,  it  ^raa  adiadKed  ^**°*^\,j,i.i.  Appear"    Sw«n»t.,  «t  p.  649). 
n  Cm.  I.  B.  K.  Hot.  aai.  ^\,-p.  U  C»r.    »t  p.  4.] 
to  be  the  case  letewed  to  **  ,    j^g,  note* 
1.  Ml."  in  Ix>id TSoT*W<»«** 
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brought  to  our  notice)  of  a  covenant  of  this  sort  Here  the  plain- 
tiffs are  driven  to  contend  that  there  is  an  implied  covenant  to 
that  effect;  but  this  is  shown  to  be  an  unusual  covenant,  and 
surely,  if  the  parties  had  intended  such  a  covenant  at  all,  they 
would  not  have  left  it  to  mere  implication,  but  would  have,  in 
express  terms,  both  recited  and  covenanted  that  the  lives  were  in 
being.  It  has  been  suggested  that,  when  we  look  at  the  habeii- 
dum,  which  is  for  the  three  lives  and  the  survivors  or  survivor  of 
them,  the  language  amounts  to  an  undertaking  that  the  lives  were 
all  in  existence  at  the  time  of  the  assignment;  but  it  merely 
means  that  the  assignee  is  to  hold  the  whole  estate  of  the  assignor, 

that  is,  for  all  or  for  such  of  the  lives  as  do  survive.  As  I 
[*  148]  have  said,  had  the  parties  intended  *  a  covenant  that  the 

lives  were  all  still  in  being,  there  would  have  been  a 
recital  and  covenant  to  that  express  effect,  as  in  the  case  referred 
to  by  my  Brother  Willes. 

WiLLES  and  Keating,  JJ.,  and  Channell,  Pigott,  and 
Cleasby,   BB.  ,  concurred.  JvdgmerU  affirmed, 

ENGLISH  NOTES. 

This  rule  does  not  in  any  way  conflict  with  the  principle  that  the 
intention  of  a  covenant  for  title  may  be  interpreted  by  reference  to 
other  parts  of  the  instrument.  Ajs  Lord  Ellenbobouoh  observed  in 
BaHwi  V.  Fitzgerald  (1815),  15  East,  530,  13  B.  B.  519  (cited  in  the 
principal  case):  '<  It  is  a  true  rule  of  construction  that  the  sense  and 
meaning  of  the  parties  in  any  part  of  an  instrument  may  be  collected 
ex  atitecederUibus  et  consequentibus;  every  part  of  it  may  be  brought 
into  action  in  order  to  collect  from  the  whole  one  uniform  and  con- 
sistent sense,  if  that  may  be  done." 

In  the  case  of  Barton  v.  Fitzgerald  the  deed  of  assignment  had 
recited  that  the  original  lessor  had  granted  a  lease  for  a  term  of  ten 
years,  which  by  divers  mesne  assignments  had  vested  in  the  defendant; 
and  the  defendant  had  thereby  assigned  the  premises  to  the  plaintiff 
for  the  residue  of  the  said  term  of  ten  years,  and  had  covenanted  (1) 
that  he  had  done  nothing  to  incumber,  (2)  that  the  said  in  part  recited 
lease  was  a  good  and  subsisting  lease  valid  in  the  law,  of  the  premises 
thereby  assigned,  (3)  for  quiet  enjoyment,  and  (4)  for  further  assurance, 
all  in  general  terms.  It  appeared  tbft*  ^^  ^^^^  *^®  \e9AQ  was  for  ten 
years  determinable  with  a  life  which  i^  before  the  expiry  of  the  ten 
years.  It  was  held  that  the  covenow,  ^h*^  ^^  \^9&^  was  a  good  lease, 
&c.,  interpreted  hjth&  recital,  Waa  ^nantthat  the  lease  was  a  valid 
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lease  for  the  absolute  term  of  ten  years;  and  that  the  assignee 
entitled  to  sue  for  breach  of  this  covenant.  The  difference  bet 
this  and  the  above  principal  case  is  that  the  covenant  in  Bartc 
Fitzgerald  imported  a  fact  expressed  on  the  face  of  the  deed,  ^ 
was  falsified  by  the  event;  whereas  in  CocUes  v.  Collins^  supra, 
were  no  words  expressing,  or  even  implying,  the  fact  alleged  \ 
falsified,  namely,  that  all  the  lives  were  in  existence  at  the  date  o: 
deed. 

AMERICAN  NOTES. 
This  case  is  cited  in  Rawle  on  Covenants,  p.  512. 


No.  2.  — FINCH  V.  UNDERWOOD. 

(c.  A.  1876.) 

RULE. 

Where  the  lessor  in  a  lease  has  covenanted  to  ri 
the  lease  at  a  certain  period  in  case  the  covenants  oi  i 
tenant's  part,  which  include  a  covenant  to  keep  the  j  i 
ises  in  repair,  have  been  duly  performed,  the  keepinj 
premises  in  repair  is  a  condition  precedent  of  the  o  1 
tion  to  renew,  and  must  have  been  strictly  perform  i 
the  time  the  renewal  is  called  for. 

Finch  Y.  TTnderwood. 

2  Ch.  D.  810-317  (8.  c.  45  L.  J.  Ch.  522;  34  L.  T.  779;  24  W.  R.  657 

Reneioal  of  Lease.  —  Condition  Precedent.  —  Lease  to  Two. 

A  lease  was  granted  to  two,  with  a  proviso  for  re-entry  in  case  the  re 
be  in  arrear  for  thirty  days,  or  the  tenants  or  either  of  them  shoalt 
hankrupt,  or  let,  assign,  or  part  with  the  premiseB,  or  any  part  thereol     \ 
license ;  or  if  the  tenants  should  not  keep  the  covenants  (which  were     i 
several  covenants),  one  of  which  was  to  keep  the  interior  of  the  p 
repair.     The  landlord  covenanted  that  he  would,  at  the  expiration  o     I 
(in  case  the  covenants  on  the  tenants'  part  should  have  been  duly  p     i 
grant  to  "  the  tenants,  their  ezecutors  and  adtninistrators,"  a  fresh  lea 
to  the  same  covenants,  provided  the  tenants  or  either  of  them,  their  o 
their  executors  or  administrators,  should,  t^Drenty  days  before  the  »    1 
term,   give  the  landlord  notice  of  the  desire  to  take  such  lease 
the  tenants  became  bankrupt,  shortly  before  ^whioh  he  assigned  his  int*    s 
lease  to  the  other  tenant    The  landlord,  witH  knowledge  of  this,  re    i 
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to  the  end  of  the  term.  The  ooDtinaiDg  tenant,  twenty-one  days  before  the  end 
of  the  term,  gave  the  landlord  notice  to  grant  the  renewed  lease  to  him.  At 
this  time  the  interior  of  the  property  required  repairs  to  the  amount  of  at  least 
£18.  Malins,  V.  C ,  decided  that  the  lease  must  be  granted,  the  repurs 
required  being  only  trifling. 

Hddy  on  appeal,  that  the  tenant  was  not  entitled  to  a  renewed  lease,  for 
that,  1,  the  granting  it  was  subject  to  a  condition  precedent  that  the  covenant 
of  the  lease  should  have  been  kept,  which  condition  had  not  been  performed,  as 
there  was  a  want  of  repair  which,  though  not  serious,  constituted  an  existing 
breach  of  covenant  when  the  new  lease  was  applied  for;  and,  2,  the  agreement 
being  to  grant  a  lease  to  the  two,  who  must  enter  into  joint  and  several  cove- 
nanta,  and  both  being  alive,  the  landlord  could  not  be  called  upon  to  grant  a 
lease  to  one  only. 

This  was  an  appeal  by  the  defendant  from  a  decree  of  Vice- 
Chancellor  Malins. 

By  an  indenture  dated  the  31st  of  August,  1868,  made  between 
the  defendant  of  the  one  part,  and  the  plaintiff  and  Frederick 
Head  of  the  other  part,  the  defendant  demised  certain  premises 
at  Eastbourne  to  the  plaintiff  and  Head,  their  executors  and 
administrators,  for  the  term  of  seven  years  from  Midsummer-day, 
1868,  at  the  rent  of  X65,  payable  half-yearly  on  the  24th  of  June 
and  the  25th  of  December,  subject  to  a  proviso  that  if  the 
[*  311]  rent,  *  or  any  part  of  it,  should  be  in  arrear  for  thirty  days, 
or  if  "  the  tenants,  or  either  of  them,  their  or  his  executors 
or  administrators,  shall  become  bankrupt,  or  compound  with  their 
or  his  creditors,  or  make  any  assignment  for  the  benefit  of  their  or 
his  creditors,  or  cause  or  permit  or  suffer  these  presents,  or  the 
hereby  demised  premises  or  any  part  thereof,  to  be  seized  or  taken 
in  execution,  or  if  the  said  tenants  or  either  of  them,  their  or 
either  of  their  executors  or  administrators,  shall  let,  set,  assign 
over,  or  otherwise  part  with  the  hereby  demised  premises,  or  any 
part  thereof,  to  any  person  or  persons  without  the  consent  of  the 
said  landlord,  his  heirs  or  assigns,  for  that  purpose  first  had  and 
obtained  in  writing  under  his  or  their  hand  or  hands ;  or  if  the 
said  tenants,  their  executors  or  administrators,  shall  not  well  and 
truly  observe,  perform,  fulfil,  and  keep  all  and  singular  the  cove- 
nants and  agreements  hereinafter  reserved  and  contained  on  their 
part  and  behalf  (save  and  except  the  covenant  for  payment  of 
rent),  then  and  in  either  of  those  cases  it  shall  and  may  be  lawful 
for  the  landlord  *  [power  of  re-entry].  The  tenants  jointly  and 
severally  covenanted  to  pay  the  rent  and  all  rates,  taxes,  &c  ;  to 
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paint  the  inside  work   onoe     cLiixing   t.I:»-^^      ^®' 
the  interior  in  good  repair,    except  in     o^-^^^®  ' 
it  should  be  lawful  for  tlie     landlord,       I:*^^  * 
view  the  state  of  the    i>remises   twi43^^        ^^ 
notice  in  writing  of  want^   of    paint  or  x-^Jf^^"^^^ 
want  of  paint  and  repairs   tlie   tenants  o^:>"*^^5^^ 
done,  and  performed  within     one  montJfc*       ^ 
trade  or  business  should    be   oazried  on      x^X^^^ 
the  written  consent  of   tlie   landlord,  hi^^     i»^i 
the  covenants  on  the  part  of    tlie   landlox*» 
his  heirs  or  assigns,  "  shall   and  will,  at    ^2^^ 
hereby  granted  (in  case  the    covenants  *^*^^*^*  ^ 
tenants'  part  shall  have  been  duly  obsei-v"^^^  ^ 
unto  the  said  tenants,  their  executors  an<J       ^ 
expense,  a  fresh  lease  of  the   hereby  demif^^^    J 
not  exceeding  fifteen  years,     at    the  annii«"^      ^ 
half-yearly,  and  under  and  subject  to  the  s^-xxie 
ditions  as  are  herein  contained,    provided  th«    ^^ 
of  them,  their  or  either  of    their   executors     ox-  a 
tors,  shall.  *  twenty-one    days  before  the  &jcjpiTat 
term  hereby  granted,  give  nnto  the  said  landlord, 
or  assigns,  a  notice  in  writing,    under  their    ar  hi 
of  the  intention  and  desire  to  take  such  fresh  leaf  ■ 
nant  that  if  during   the     original    term  the    tena 
them,  their  or  either  of    their   executors  or  admix,    ; 
be  desirous  of  purchasing  the  property  for  £1100,  i    , 
such  notice  as  therein  mentioned,  then  the  said  te     , 
their  or  his  executors    or    administrators,    should 
piu-chase  the  property    at    that  sum. 

On  the  9th  of  December,  1869.  Head  assigned  al] 
the  property  to  the  plaintifif  without  any  license  fr, 
ant.  and  shortly  afterwards  became  bankrupt.  The 
tinned  in  posseiion.  and  the  d^^^^^^f  .'^^f  ^^«f  '^ 
that  Head's  interest  had  l>ecome  nested  n  the  plaint 
On  the  24th  of  May.  1875.  the  plaintiff  served  up, 
ant  a  notice,  the  material  parts  of  which  were  as 

Edward  James  Finch,  hy  ^i'*"%^^  t^7''"'VL''' 
to  me  by  an  indenture  of  lease  dated  31  Aug..  1868,  i 

you,  H    Underwood,    of  the  «»«  ^'  "^f  ^e,    th 
Finch,  and  F.  Head  of   the  other  part,  hereby  gj^e  yo 
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I  desire  to  take  a  fresh  lease  of  the  piBmises  comprised  in  the 
above  indenture  of  lease  for  the  term  of  fifteen  years,  commencing 
at  the  expiration  of  the  above  lease,  at  the  rent  and  on  the  terms 
mentioned  in  the  said  lease,  and  I  require  you  to  grant  me  such 
fresh  lease  accordingly.* 

On  the  24th  of  June,  1875,  the  defendant's  solicitor  replied 
that  the  defendant  had  six  times  been  obliged  to  distrain  for  rent, 
and  that  the  interior  of  the  premises  was  out  of  repair,  for  which 
an  action  would  be  brought,  and  that  the  defendant  therefore 
declined  to  renew. 

It  appeared  that  a  distress  had  actually  been  levied  four  times, 
and  that  on  two  other  occasions  a  bailiff  went  to  distrain,  but  the 
rent  was  paid  before  the  levy  was  actually  made.  It  was  also 
clearly  shown  that  the  interior  was  out  of  repair.  The  defend- 
ant's surveyor  estimated  the  expense  of  the  requisite  repairs  at  £45 
4«.  9d,;  the  plaintiff's  surveyor  at  £20.  A  builder  confirmed  the 
report  of  the  plaintiff's  surveyor  as  to  the  repairs  required,  and 

deposed  that  he  could  do  them  properly  for  £13  10«. 
[*  313]  *  The  defendant  having  brought  ejectment,  the  plaintiff 
filed  his  bill  to  restrain  the  action,  and  to  obtain  specific 
performance  of  the  contract  to  grant  a  renewed  lease.  A  motion 
for  injunction  was  made,  the  hearing  of  which  was  by  consent 
treated  as  the  hearing  of  the  cause. 

Vice-Chancellor  Malins,  on  the  21st  of  December,  1875,  held 
that  the  defendant  was  bound  by  the  terms  of  the  covenant  to 
grant  a  lease  to  the  plaintiff  without  the  concurrence  of  Head,  and 
that  as  the  want  of  repair  was  trifling,  it  furnished  no  ground  of 
defence.  A  decree  was  accordingly  made  with  costs,  declaring  the 
plaintiff  entitled  to  a  lease,  and  ordering  the  defendant  to  execute 
it,  and  restraining  the  defendant  from  issuing  execution  on  the 
judgment  which  had  been  entered  upon  in  the  action. 

The  defendant  appealed. 

Glasse,  Q.  C. ,  and  Kingdon,  for  the  appellant :  — 

We  say,  first,  that  the  option  to  renew  was  subject  to  a  condi- 
tion precedent  which  has  not  been  performed.  Weston  v.  Collins, 
13  W.  R  510 ;  Davis  v.  Thomas,  1  Euss.  &  My.  506.  There  is 
a  distinction  between  relieving  against  forfeiture  and  enforcing 
a  privilege.  The  Vice-Chancellor  relied  on  Hare  v.  Surges, 
5  W.  R  585.  The  form  of  covenant  does  not  appear  there,  but  from 
a  report  relating  to  the  same  lease  (4  K  &  J.  45),  it  appears  that 
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there  was  no  condition     pTeceaent  !:«:».         ^-^a*  <^ 

does  not  rule  the  preaexiti    case  ;  nor      %,^,^cas  there 

re-entry.     Job  v.  Banister,     2    £.  &      «I^~-       ^^*'  ""^ 

4  H.  L.  C.  565,  show   how    condition's       x^recedent 

dealt  with.     Then,  moreovex-,    the  lea«^     '^^^^  °°^- 

both  — the  language    of      the     covenant       ^*"  ""' 

different  from  that  of   tli«    option  to    -p^tax-cshase  \ 

either;  and  this  is  fortifie^d    by  the  obse:*-^*^^***'"  *° 

nant  against  assignment  T?%rlDiicli   had  be^^*^  j^" 

forfeiture.      VarUy  v.    Oc^pj^ard,  Ix  R    T'    ^^^    "^-  ^^ 

Bristowe,  Q.  C,  and  Dixnclas   Qardinox-^      ^^^  ^|^® 

The  condition  against    assignment  is  ^  ^  jp^n^    < 

construed  strictly,  and  its   vs^orcling  here      ^-^     ®"^^ 

reasonable  *  construction,     means   only  tli^^  ®^® 

no  assignment  to  a  strangex"- 

[James,  L  J. —There    is    a    right  of     x-^-^«^V 
Can  that  right  be  got     rid     of    by   one    ±^&T^^^t  as 
other?] 

If  not,  it  has  been  waived  ;    for  the  landlox-cf   has 
ing  rent  with  full  notice    of    tlie    circumstanoeA 
of  the  lease  have  been    stibstantially  perforxned,  ar 
Rare  v.   Burffes,  5  W.     I^     586,    the  renewed    leas 
granted.     A  covenant  to  grant  a  renewed  lease  is  cc 
certain  degree  of  latitude.        S^yde  v.   Skinner,  2  P. 
covenant  to  renew  runs  with    the  land.      Spencer's  / 
C,  5th  ed.,  p.  53;  7th  ed. ,    p.  72.       The  waiver  of  t. 
breach  of  condition  extends  to  the  renewed  lease. 

[Hellish,  L.  J.  —Xieceipt  of  rent  waives  a  for/ 
it  admits  the  lease  to  be  subsisting  ;  but  does  it  fo] 
that  a  condition  precedent  to  granting  a  new  lease  is 
Glasse,  in  reply,  referred  to   Say  v.   Smith,  Vloy 
5  Vin.  Abr.,  p.    87,    par-     ^- 

TA-w-ng       T         T      , 

I  am  U  opinion  that  this  decree  cannot  be  affirm. 
is  one  of  condition  precedent ;  it  is  not  a  case  of  ; 
none  of  the  considerations  applicable  to  forfeiture  a, 
renewal  of  a  lease  is  a  privilege  to  which  the  te 
entitled  in  certain  circumstances  and  on  certain 
covenant  bete  was  that  on  the  request  of  either  of  tl 
landlord  wonld  (the  covenants  of  the  lease  having  ^ 


20  LEASE. 

Ho.  8.  —  Fineh  v.  Vndonrood,  2  Ch.  D.  814,  815. 

grant  a  renewed  lease  to  the  two.  I  am  of  opinion  that  the  lessor 
is  entitled  to  say  that,  as  there  were  two  tenants  in  the  original 
lease  who  entered  into  joint  and  several  covenants,  and  his  agree- 
ment was  in  terms  to  grant  the  renewed  lease  to  the  two  subject  to 
the  same  covenants,  he  is  entitled  to  have  the  joint  and  several 
covenants  of  the  two  in  the  renewed  lease.  We  need  not  enter 
into  the  question  how  the  case  would  stand  if  one  of  the 
[*315]  lessees  *had  died;  they  are  both  living,  and  it  is  impos- 
sible to  say  that  one  of  them,  the  other  not  choosing  to 
join,  can,  under  the  terms  of  this  covenant,  require  a  lease  to  be 
granted  to  himself.  The  lease  which  the  lessor  agreed  to  grant  is 
not  the  same  kind  of  lease  as  is  asked  for  by  this  bill. 

I  think,  moreover,  that  the  plaintiff,  if  otherwise  entitled  to  a 
lease,  would  have  lost  that  right  by  breach  of  the  covenants  to 
repair.  No  doubt  every  property  must  at  times  be  somewhat  out 
of  repair,  and  a  tenant  must  have  a  reasonable  time  allowed  to  do 
what  is  necessary :  but  where  it  is  required  as  a  condition  precedent 
to  the  granting  a  new  lease  that  the  lessee's  covenants  shall  have 
been  performed,  the  lessee  who  comes  to  claim  the  new  lease  must 
show  that  at  that  time  the  property  is  in  such  a  state  as  the  cove- 
nants require  it  to  be.  He  can  easily  send  in  his  builder,  get  a 
report  of  what  repairs  are  necessary,  and  do  them  before  he  applies 
for  the  lease.  There  is  no  hardship  in  requiring  this  of  him,  and 
I  think  he  is  not  entitled  to  excuse  himself  by  saying  that  the 
want  of  repair  is  trifling.  The  answer  to  that  is,  **  No  matter  ; 
your  bargain  was  to  leave  the  property  in  thorough  repair.  *  If 
he  has  not  fulfilled  his  legal  bargain,  which  is  also  his  bar- 
gain in  equity,  he  cannot  sustain  his  claim  for  a  lease.  The 
case  of  Hare  v.  Surges,  5  W.  R  585,  on  which  the  Vice-Chan- 
CELLOR  relied,  was  not  a  case  of  condition  precedent,  and  the 
only  point  decidetl  was  that  there  were  in  that  case  no  equitable 
grounds  for  declining  to  enforce  a  contract  which  was  good 
at  law.  The  decree  must  be  reversed,  and  the  bill  dismissed 
with  costs. 

Mellish,  L.  J.  :  — 

I  am  of  the  same  opinion.  The  tenant  must  take  the  covenant 
to  renew  as  he  finds  it;  if  it  contains  conditions  precedent  he 
must  comply  with  them  before  he  can  claim  the  benefit  of  it,  and 
if  he  has  not  done  so  a  Court  of  equity  cannot  relieve  him. 
Under  the  terms  of  the  covenant  in  the  present  case  the  lease  is  to 
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be  granted  only  in  case  the    covenants      ^».:«d  agreements  oi 

of  the  tenants  shall    have      "been   du.:i-.3^      observed  and  p 

What  does  that  mean  ?       I   think  it  does^^    ^ot  mean  that  th 

must  have  strictly  observed    and  perf  o^K-»=«e<*  ''*«  covenanfe 

all  through  the  •term,   for  the  expresiS  J^ <=*"  is,  "shall  hav« 

been  duly  observed  and  performed  ; '  a«=»  <i    ^  think  that  this 

is  satisfied  if  they  have  been  so  observ^*^    «°**  performed  tl 

is  no  existing  right  of   action    under    tib.^^*=^  **  **\®  *^"»e  w, 

lease  is  applied  for.     In  the  present  oa&^     *^^^  landlord  alle; 

premises  to  be  out  of  repair,   and  sent  in    i**^   surveyor,  who  c 

that  the  interior  requirea     repairs  to     ti»^     amount  of  £45 

plaintiff's  surveyor  does    not    deny  the    a*^*''^''"™^^  °/ *ny  one 

items  of  dilapidation  set    forth    by  the    cl^-^-^f  "°*'8  surveyc 

estimates  the  cost  of  repairing  them  at  £^^  'th       ^^^'^^^  w 

for  the  plaintiff  states  hia  readiness  to  ref***^^  '^*®™  for  £13  j^j 

is  clear,  then,  that  at  the  time  of   applying    _       f^  **®  ^ease  ther 

an  existing  breach  of  the   covenant  to  rep^'^^  ^^^  ^hioh  an  a 

would  lie.     In  a  case  like    this,   if  a  tend«=«*    "^isbea  to  clain 

benefit  of  such  a  covenant    he    should  send     i"    bia  surveyor  b 

what  repairs  are  needed,    and    should  eBecb    the  repajra  which 

surveyor  certifies  to  be   requisite.      The  Conrt  Would    be  incl. 

to  give  credit  to  a  survey    thus   honestly    made,  a^^    -v^ould  1 

towards  holding  the  conaition    precedent  to  have  beoxx      compj 

with.     But  in  the  present  case   it  is  admitted  that  tlx&re  was 

existing  breach  of  the    covenant  to   repair. 

Then  as  regards  the  persons  to  whom  the  lease  wag  to  t>^  gran 
The  proviso  for  forfeiture  on  alienation  ^'*out  license  sfcjrengt! 
the  conclusion  dravm  from  the  terms  of  the  covenant  ±  fcs«li. 
the  lease  was  to  be  granted   only  to  t^***  *fa«  tenants.  ^V^Vhe 

if  one  died,  the  survivor  would  be  e/».'*"f  *«  claim  the  X:»^xi. 
the  covenant,  is  a  question  on  vrhich  1  have  not  maci^*  ^ 
mind;  nor  is  it  necessary  to  do  so.  for  both  tenants  are  li-^i^j 
one  of  them  has  committed  a  forfeiture  by  assigning  to  tT  - 
This  forfeiture,  no  donht,  has  been  waived,  but  I  do  nc^O 
this  waiver  can  alter  the  terms  of  the  covenant  for  rene  w-«.^ 
often  a  landlord  has  no  intention  of  waiving  a  breach  of  <5< 
but  having  received  rent  after  notice  o  it.  is  precluded  ^^ 
ing  advantage  of  the  forfeiture.  ^^^^  }^  is  a  contradi 
terms  to  t^t  a  man  as  a  tenant' ^^  then  treat  hincx  «. 
passer.     But  under    the   covenant  to  renew,  t^e  tenant     ^ 
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ask  for  such  a  lease  as  the  landlord  covenanted  to  grant,  namely, 

a  lease  to  both  tenants. 
[*  317]       *  Baggallay,  J.  a.  :  — 

I  am  of  the  same  opinion.  There  are  three  questions  in 
the  case :  First,  was  the  plaintiff,  on  the  24th  of  May,  1875,  in  a 
position  to  give  a  notice  requiring  a  renewal  of  the  lease?  To 
entitle  him  to  give  such  notice  it  was  necessary  that  the  condition 
precedent  that  the  covenants  of  the  original  lease  should  be  per- 
formed should  have  been  complied  with,  and  for  the  reasons 
already  given  I  am  of  opinion  that  the  condition  was  not  per- 
formed Secondly,  was  the  notice  in  accordance  with  the  terms 
of  the  original  lease?  By  the  terms  of  the  covenant  the  notice 
might  be  given  by  the  tenants,  or  either  of  them,  but  the  lease 
was  to  be  granted  to  the  two.  The  notice  was  given  by  one,  and 
required  the  lease  to  be  granted  to  that  one.  It  was  said  that 
this  might  be  looked  upon  as  an  application  for  a  proper  lease, 
and  that  the  other  lessee  would  concur  in  accepting  it  There  is 
no  evidence  that  he  is  willing  to  do  so,  nor  do  I  think  this  the 
proper  construction  of  the  notice.  Thirdly,  was  the  landlord 
bound  to  grant  a  lease  in  accordance  with  the  notice  ?  I  am  of 
opinion  that  he  was  not  He  could  not  be  bound  to  grant  a  lease 
to  one,  nor  to  both  after  one  had  become  bankrupt  It  is  said 
that  the  plaintiff  has  spent  a  good  deal  of  money  on  the  property, 
and  that  the  case  is  one  of  great  hardship;  but  this  argument 
comes  with  a  bad  grace  from  a  tenant  the  payment  of  whose  rent 
the  landlord  was  so  often  obliged  to  enforce  by  distress. 

ENGLISH  NOTES. 

The  principal  case  was  followed  in  Bagtin  v.  Bidwell  (1881),  18  Gh. 
D.  238,  44  L.  T.  742,  where  the  lessee  of  a  house  covenanted  to  pay  the 
rent  and  keep  the  premises  in  repair,  and  to  paint  the  inside  and  out- 
side at  fixed  periods,  and  the  lessor  covenanted  that  the  lessee  should 
be  entitled,  on  giving  six  months'  notice  before  the  end  of  the  term,  to 
have  a  further  lease  for  twenty-one  years,  "  upon  paying  the  rent  and 
observing  the  covenants  "  in  the  lease.  It  was  held  that  the  perform- 
ance of  the  covenants  by  the  lessee  was  a  condition  precedent  to  his 
being  entitled  to  a  renewed  lease;  and  the  stipulated  repairs  not 
having  been  completed  either  when  the  six  months'  notice  was  given 
or  when  it  expired,  the  lessee  was  not  entitled  to  a  renewal  of  his 
lease. 

The  case  of  The  Gaslight  &  Coke  Co.  v.  Towae  (1887),  35  Ch.  D. 
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519,  56  L.  J.  Ch.  889,  56  L.  T.  602,  is  important  as 
on  the  nature  of  the  obligation  contained  in  a  covenani 
was  there  decided  that,  where  a  person  having  power  t 
on  certain  conditions,  enters  into  a  contract  to  grant  a  L 
time,  the  contract  can  only  be  given  effect  to  providi 
within  the  conditions  as  they  exist  at  the  time  when  it 
So  that  where  a  trustee,  having  under  a  private  Act 
power  to  grant  a  lease  for  any  term  not  exceeding  fift 
the  best  rent  that  could  be  obtained,  granted  a  lease 
thirty  years,  for  a  rent  which  was  then  the  rack  rent,  ¥i 
to  renew  at  the  same  rent;  and  it  turned  out  that  whc 
renewal  came  the  stipulated  rent  was  far  less  than  the 
could  be  obtained;  it  was  held  that  the  trustee  could  no 
for  specific  performance,  be  compelled  to  renew;  nor  cc 
principle  of  Flureau  v.  Thomhill,  2  W.  Bl.  1078,  and  2 
giU  (1874),  L.  R.  7  H.  L.  158,  43  L.  J.  Ex.  243,  31 
6  B.  C.  622)  be  made  to  pay  substantial  damages  for  u 
of  the  contract,  being  a  contract  in  regard  to  real  estate 
unable  to  perform  from  defect  of  title. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  p. 
Banitter,  2  Kay  &  Johns.  374,  at  p.  945,  and  our  text-write 
general  doctrine  that  to  entitle  the  tenant  to  a  renewal  he 
fonned  his  covenants.    GanneU  v.  AUnree,  103  Massachusetts, 


No.  3.  — MANNING  v.  FLIGHT. 
(K.  B.  1832.) 

No.  4  — HILL  V.  EAST  AND  WEST  INDI 
COMPANY. 

(H.   L.   1884)  ON   APPEAL   FROM 

EAST  &  WEST  INDIA  DOCK  CO.  v.  I 
(c.  A.  1882.) 

RULE. 

The  disclaimer  by  a  trustee  in  bankruptc 
which  has  become  vested  in  the  bankrupt  bj 
does  not  discharge  or  a£Eect  the  liability  of 
lessee  to  the  lessor. 
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Mannixig  and  othen  y.  Flight  and  another. 

3  Barn.  &  Adol.  211-S15. 

Lease.  —  Disclaimer  by  Trustee  in  Bankruptcy  of  Assignee.  — Liability  of 

Original  Lessee. 

[211]  CoveoaDt  for  rent.  Plea,  that  before  the  rent  became  dae,  the  defendants, 
by  deed,  assigned  all  their  interest  in  the  demised  premises  to  A.  B.,  subject 
to  the  payment  of  the  rent,  and  performance  of  the  covenants  contained  in  the 
lease ;  and  that  he,  by  the  assignment,  covenanted  to  pay  the  rent  and  perform 
the  covenants  contained  in  the  lease,  that  the  defendants  delivered  the  lease  to 
him,  and  he  accepted  the  same,  and  entered  on  the  premises  by  virtue  of  the 
assignment ;  the  plea  then  stated,  that  A.  B.  became  bankrupt,  and  that  the 
arrears  of  rent  accrued  after  the  dato  of  the  commission  :  that  the  assignee  of 
his  estato  declined  the  lease,  and  that  the  bankrupt,  within  fourteen  days  after 
notice  of  that  fact,  delivered  up  such  lease  to  the  plaintiffs,  devisees  of  the 
reversion. 

Heldj  upon  demurrer,  that  the  plea  was  bad,  inasmuch  as  the  statute  6  Geo.  TV., 
c.  16,  s.  75,  did  not  put  an  end  to  the  lease,  but  merely  discharged  the  bankrupt 
from  any  subsequent  payment  of  the  rent  or  observance  of  the  covenants. 

Covenant  by  the  plaintiffs  as  devisees  of  John  Manning,  against 
the  defendants  as  lessees,  for  one  year's  rent  reserved  by  a  lease 
dated  1st  of  September,  1814,  which  became  due  on  the  29th  of 
September,  1830.  Plea,  that  before  the  arrears  of  rent  became 
due,  the  defendants,  by  indenture  dated  the  30th  of  September, 
1829,  assigned  all  their  interest  in  the  demised  premises  to  one 
W.  P.  Barnard,  subject  to  the  payment  of  rent  and  performance 
of  the  covenants  contained  in  the  above  lease ;  and  the  said  W. 
P.  B.  did,  by  the  assignment,  covenant  with  the  defendants  to 
pay  the  rent  during  the  term,  and  perform  the  covenants  contained 
in  the  lease.  Averment,  that  the  defendants  delivered  the  lease 
to  him,  and  that  he  accepted  the  same,  and  entered  on  the 
premises  by  virtue  of  the  assignment.  The  plea  then  stated,  that 
W.  P.  B.  being  a  trader,  and  indebted  to  one  Lees,  on  the  16th  of 
October,  1829,  became  bankrupt;  and  on  the  10th  of  December, 
1829,  a  commission  issued  against  him,  under  which  he  was  duly 
adjudged  a  bankrupt;  that  the  arrears  of  rent  became  due  after 
the  date  of  the  commission,  and  that  after  W.  P.  B.  became 
bankrupt,  to  wit,  on  the  31st  of  January,  1830,  Lees,  the  assignee 

of  his  estate  and  effects,  declined  the  lease,  of  which 
[*  212]  W.  P.  B.  had  notice,  and  thereupon,  within  fourteen  *  days 

after  such  notice,  he,  W.  P.  B.,  delivered  up  such  lease 


K.  C.  VOL.  XVL]  LEASE- 

Vo.  S.  —  KaiuUa^  'v^.  ZUslit,  S  3^K'^m^k^*-  &  Adol.  SIS,  US. 

to  the  plaintiffs.     RepliccLt^ion,  that>        <:ii»e  plaintiffs  did  not 

the  lease,  or  in  anywiao     agree   to     <:»:«^      accept  a  surrender 

same,  nor  had  they  at    any-    time  dls^^^i*^'^^^  *^^  defendant 

the  covenants  therein    coxi1».ined,  &«3_  Demurrer  and  joinc 

Hc^ins  in  support    of     tJcx&    demim""^^"^-  — If  the  plea  can  1 

tained,  the  replication  is   bad,   and  tlx^      qtuestion  is,  whether 

has  been  a  surrender  of    tlxe  term  by   c^Jp^*^'^""  °*  ^®^J  for  i 

sufficiently  appears  on     the    plea.  tlx&     .^csoeptance  of  the  sur 

by  the  lessor  is  wholly  immaterial.       Ti*^  ^  ^^°-  ^Y'.  c  16, 

enacts,  *  That  any  bank:rui>t    entitled   tic^    ^-^7  lease,  if  the  assi 

accept  the  same,  shall  not  l>e  liable  to  ^-^^^  **"*  accruing  aft( 

date  of  the  commission,    or  to  l>e  sued  i»  ^:K-^«pect  of  any  subsec 

non-performance  of  the    covenants  ther^^j**  ^°°**^ned ;  and  \\ 

assignees  decline  the  same,    shall  not  be    1±^^f  «8  aforesaid,  in 

he  deliver  up  such  lease    to    tlie  lessor  'V^i  fciim  fourteen  days 

he  shall  have  had  notice  that  the  assign^^^  B,ha.\\  i,^^^  decline 

aforesaid."    The  object    of     the    Legislafc"^r>e    °^<^oubtedly  wai 

discharge  the  bankrupt  at  all   events.     Ttx&retoTe,  {j^  Z>o«  rf  CZ 

V.  ^»<A,  5Taunt  795    0^&   K-    K-   660),  wlie«  a  ieasee  covenai 

not  to  assign,  and  became    hankrupt,  and  iiia  sssigQQ^g  (.q^Jj  ^ 

lease,  it  was  held  that  his   covenant  was    absolutely  dischargee 

the49Geo.  IIL,  c.  121.    s.    19,  and,  consequentT^^  that  if  he  c 

in  again  as  assignee    of    his    assignees,  he   should  noti     t>e  cha 

with  that  covenant.       ITow    here,  if  the  delivering  uj>    of  the  1 

does  not  amount  to  a    destruction  ot  the  term,  alth.o-vt.s^ 

•the  bankrupt  may  be    discharged   from  any  cJaj^    i,y     *iie  t* 

lessors,  he  will  be  liable    over  on   his  covenant  vritJx       ti^e 

lessees,   to  hold   them     harmless     from   the  paymenfc        <=»•*    « 

observance  of  the  covenants  in  the  lease,  and  if  so,  hes     -^;'^±Vi 

absolutely  discharged.        Supposing  the  bankrupt  disc3i^a»^g« 

question  arises,  what     has  become  of  the  term?    jt       ^^        ^ 

from  the  bankrupt,    and   has  it  become  mnvested  i„       -fclz.-^ 

byoperationof  the   statute,  oris   It  destroyed?    The     s-fc«.-fc-« 

not  declare  the  assignment  of  the  term  void  by  the  t>«.:nXc 

nor  does  it  empower   the   lessee,  as  it  does  the  lessor-,        -fc^c* 

the  assignees  to  elect;  and  suppoeing  that  the  assigx^^^^ 

refuse  tTelect.  the   lessees,   xf  the  term  be  not  desfc^e>:5^«  <a.. 

be  liable   on   their    covenant    with  the  lessors,  thoug:!^         .^^ 

assignees  elected,  they  would  ^  '^f '«  to  take  posses «  i  «:^ 

piemiaes.     The  statute  empowers  the  lessor  to  compel  tt^^       ^.^ 
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to  elect,  and  having  this  advantage,  he  must  also  t-ake  the  burden. 
The  Legislature,  therefore,  intended  not  to  draw  any  line  of 
distinction  between  the  case  of  a  bankrupt  lessee  and  assignee, 
but  that  the  delivering  up  of  the  lease  to  the  lessor  by  the  bank- 
rupt, being  the  owner  of  the  lease  at  the  time,  whether  assignee 
of  the  lease  or  lessee,  should  amount  to  an  actual  surrender  of  it 
by  operation  of  law.  Copdand  v.  Stevens,  1  B.  &  Aid.  593,  is  an 
authority  to  show  that  the  term  remains  in  the  bankrupt  till  the 
assignees  do  some  act  to  manifest  their  intention  to  accept  the 
lease;  and  the  statute  giving  to  them  an  option  of  refusing 
the  term,  and  to  the  lessor  the  power  of  forcing  them  to  electa 

and  the  bankrupt  being  discharged  at  all  events  from 
[*214]  *all  liability  in  case  he  deliver  up  the  lease  to  the  lessors 

within  fourteen  days  after  notice  that  the  assignees  have 
refused  to  accept  the  same,  it  must  have  been  intended  that  the 
very  delivery  of  the  lease  to  the  lessor  should  take  effect  as  a 
surrender  of  it  by  operation  of  law.  In  Taylor  v.  Young,  3  B.  & 
Aid.  621,  it  was  decided  that  the  nineteenth  section  of  the  49 
Geo.  III. ,  c.  121,  which  contains  a  provision  similar  to  that  in 
the  6  Geo.  IV.,  c.  16,  s.  75,  did  not  apply  to  cases  between  the 
lessee  and  assignee  of  the  lease,  but  there  Holroyd,  J.,  consid- 
ering to  what  cases  the  statute  did  not  apply,  points  out  the  cases 
which  it  includes,  and  says,  "  The  clause  in  question  applies  to 
cases  between  the  lessor  and  lessee,  or  between  the  lessor  and 
assignee  of  the  lease. "  In  Ttick  v.  Fyson,  6  Bing.  321,  Tindal, 
Ch.  J. ,  seemed  to  consider  that  the  term  continued  in  the  bankrupt 
only  until  he  himself  delivered  up  the  lease  under  the  provisions 
of  the  statute,  and  that  the  lease  became  surrendered  when  he 
delivered  it  up  to  the  lessors.  The  surety  was  discharged  in  that 
case  from  liability  on  his  covenant  with  the  lessors,  and  the  only 
question  raised  was,  at  what  time  the  surrender  took  effect 
Thesiger,  contra,  was  stopped  by  the  Court. 
Lord  Tenterden,  Ch.  J.  — I  am  clearly  of  opinion  that  the  plea 
is  bad.  The  Stat  6  Geo.  IV.,  c.  16,  s.  75,  does  not  apply  to  this 
case.  It  would  be  strange  if  the  assignee  of  the  lease  could, 
because  the  statute  has  omitted  to  provide  for  the  rights  of  a 

lessee,  compel  the  lessors  to  discharge  the  lessees  from 
[*  215]   their  personal  covenant    *  In  Taylor  v.  Young  it  was  held 

that  a  similar  clause  in  the  49  Geo.  III.,  c.  121,  was  con- 
fined to  cases  between  the  lessor  and  lessee,  and  did  not  comprise 
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cases  between  the  lessee  and  assigcM.^'^  o^  '^^  ^^^se-  The 
attributed  to  HoLBOYi),  J.  ,  in  that  <=^fc^e  wa«  wholly  unne 
with  respect  to  the  poixxti  decided,  aJM=m.<3.  was  probably  a  misi 
the  reporters.  All  the  otliex  Judgess*  ^peak  of  the  statute  . 
fined  to  cases  between  tlie  lesaor  and  1  ^^^ees.  The  judgment 
Court  must  be  for  the  plaiutiifiTs. 

LiTTLEDALE.  J._I  azn  of  the  sa-JOCB^  opinion.  If,  befo 
statute,  there  had  been  an  assignment  *=»^  the  lease,  and  the  ] 
had  accepted  rent  from  fche  assignee,  fc*»^^  ™^8^*^  notwithsta 
have  proceeded  by  covenan1>  againsO  «;ix«^8sees;  the  priv: 
contract  not  being  destroyed.  The  6  G^^=^'  ^^''  ^-  ^^'  s.  75,  i 
no  difFerence  in  this  resi>ect  ;  it  conten»J^^^^*  toe  case  of  a  1 
rupt  lessee  only,  not    of     an     assignee     o^  ®  ^"^     The  st 

operates  only  as  a  personal  discharge  of  <J-t»  *  ™ntrupt,  for  it 
not  say  that  the  lease  and  fche  covenant^'  ^»-,  •  ^^  *°  end 
merely  that  the  bankrupt  lessee  shall  ao*  *>«  liable  to  be  sue 
respect  of  any  subsequent  non-observance    *=f^  *^e  ^'o^eaants. 

TAUirroN,  J.  —I  think   fclie  defendants  ax-e  liable  at  common 
upon  their  personal  covenants  with  the  lessoj",  aod  f^j^^.  ^^^  ^^ 
does  not  discharge  them. 
Patteson,  J.,  concurxed.  *7'i*£ipniene y^,^  the  plait 

Hill  (Appellant)    ▼-    Bast  and  West  India  Doek  Ooanpany 

^B«spondents) . 

9  App.  C««.  448-4ft9   <».  O.  S3  X-  3.  Ch-  8*2;  «»  L.  T.  Jsj.  ^^    T?*^-    ^K.  »» 

Baniruptey.— i)wdatm«r  of  Lease  by  ^^*****^f*.-®''*«*»^Pfcy  <j/^  .^=*  .^.sigM^ 

of  Lease.- lAabOity  of  Xjesaor  after  '^*^^*^»^- —  Bankrt4t^^^:^   -*« 

1869  (82  *  88  Fict.,  C.   71),  »•  28- 

The  as8ignee  of  a  le««o  for  »  term  of  yf " '^5'*' t^'-krupt,    «.«  *»     "hi 
by  leave  of  the  Court  disclaimed  under  ««**•*"«*«  Bankruptcy    ^**-  ^^^^^ 
&  33  Vict,  c  71).  all  the  l>»olcrupt'B  P^^Pff  ^  !^^„"**'«»t  i-  the  ^r^««i« 
le«K.r  having  brought  ao  acUon  ««*'««*  *^*J"ff'  ^*««f  "poa  to  *«      *=« 
pay  rent  for^the  Jt  accrued  due  sin^  "^^^^TaT  Vl'  *■■"«* 

J«W,  affirming  the    decision  of  J^«  5^^*  J^^PP^*'- by  E«.rX 
Lord.  BlackbuL  aud  Watsos,  ^^«,  ,uw  ^,r»«»«--     -« 

standing  the  di«daimer  the  le«ee  remained  hable  upon  h«  cove««,«^ 

Appeal  from  an  order  of  *^«i^;\«*>PPe^l  (I-'<a 
L   C.    JES8B1..  M.B..  and  COTTON.  L  J.,)  affirming     ^ 
Hall,  V.  C.  which   overruled  a  demurrer  to  a  statemeia 
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in  an  action  by   the  respondents  against  the  appellant  (22  Ch. 
D.  14). 

The  statement  of  claim  contained  the  following  allegations :  — 

By  deed  dated  the  2nd  of  December,  1875,  the  respondents 
demised  a  public-house  and  other  property  at  Blackwall  to  the 
appellant  for  a  term  of  twenty-one  years  from  the  25th  of  March, 
1875,  at  the  annual  rent  of  £300,  payable  quarterly  on  the  usual 
quarter  days  in  every  year,  and  a  proportionate  part  in  the  event 
of  the  term  being  determined  by  re-entry ;  and  subject  to  certain 
covenants  on  the  lessee's  part  Among  them  was  a  covenant  that 
the  "  lessee,  his  executors,  administrators,  and  assigns,  will  pay 
unto  the  lessors,  their  successors  or  assigns,  the  said  rent  herein- 
before reserved  on  the  days  and  times  and  in  manner  hereinbefore 
appointed  for  payment  thereof,  clear  of  all  deductions ;  *  and  a 
covenant  not  to  assign  without  the  previous  consent  of  the  lessors 

in  writing. 
[*  449]  *  The  lease  (which  was  to  be  referred  to  upon  the  argu- 
ment of  the  demurrer)  was  upon  the  express  condition 
that  if  and  whenever  the  lessee,  his  executors,  administrators,  or 
assigns,  should  (inter  alia)  assign  the  premises  without  the  lessors* 
previous  license,  or  become  bankrupt  or  make  any  composition 
with  creditors,  or  there  should  be  a  breach  of  any  of  the  lessee's 
covenants,  the  lessors  might  re-enter  and  thereupon  the  term  of 
twenty-one  years  should  absolutely  determine. 

By  a  deed  of  even  date,  but  executed  after  it,  in  consideration 
of  £1150  paid  to  him  by  Clarke,  the  appellant  assigned  the 
premises  for  all  the  unexpired  residue  of  the  term  to  Clarke,  who 
covenanted  with  the  appellant  in  the  usual  form  to  pay  the  rent 
and  observe  the  covenants  of  the  original  lease,  and  to  indemnify 
the  appellant  against  the  payment  of  the  rent  and  performance  of 
the  covenants.  The  assignment  was  made  with  the  license  in 
writing  of  the  respondents,  but  the  license  provided  that  it  should 
not  release  or  prejudice  the  liability  of  the  appellant  from  or  to 
the  payment  of  the  rent  and  the  performance  of  the  covenants. 

On  the  3rd  of  December,  1875,  Clarke  demised  the  premises  to 
Truman,  Hanbury  and  Buxton  &  Co.  for  the  residue  of  the  term 
of  twenty-one  years  except  the  last  three  days  thereof,  by  way  of 
mortgage  to  secure  the  repayment  of  £1000  advanced  by  them  to 
him.  The  mortgagees  never  accepted  or  took  possession  of  the 
premises. 
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On  the  10th  of  Febnaax^,  1881,  C5X  «a-:*rie  filed  his  petition 
London  Bankruptcy  Coixrt  fox  liquidei--fc.i  ^^^^  ^^^  ^  trustee  was  j 
afterwards  appointed. 

On  the  12th  of  Marcli,  1881,  the»  ^a^X^peUant  gave  notice 
trustee  requiring  him  to  decide  wht^-^^tMGT  he  would  disclai 
property  comprised  in  tlio  lease.  I'-t*^  trustee  then  applj 
the  Court  for  leave  to  aisolaim  the  d^*^*^^'®  interest  in  the 
(See  £x  parte  Bast  and  Tf^^t  India,  .Z^^^^  ^^-  17  Ch.  D. 
Notice  of  the  application  ^viras  served  ^^  **^®  appellant,  o 
mortgagees,  and  on  the     xespondents.  "^^^  ^spondents  op 

the  application  on  the    gx-oixncl    that   tii^        effect  of  the  disci 
might  be  held  to  be  to    clesfcroy  the  led^^      ^^  ^  deprive  th( 
their  remedies  against    the    aj>pellant  uj>o^»^     ^J^  covenants; 
but  *  they  offered  to  undexrfcake   not  to   &^^    'f^  *^stee  on  [♦ 
the  covenants  and  not    to    make  any  cl^-i^*^*-*    ^^  Aspect  of 


them  on  the  debtor's  estate  The  mor-t^ST^^^fs  aiso  opposed 
application  upon  the  gx-ouxici  that  the  di^^^^ioier  wonld  des 
their  underlease. 

The  Registrar  in  Baokruptcy  who  heard  the  appJication  h^ 
order  dated  the  7th  of  IMIay,  1881,  gave  leave  to  the  trustee 
disclaim  the  debtor's  property  and  int^GTest  /q  ^j^^  teasel 
premises.  The  respondexits  appealed  to  the  Court  o£  ^Appeal, 
by  an  order  dated  the  30tli  of  June,  1881,  the  apf>eal  was 
missed  with  costs. 

The  trustee  pursuant  to  those  orders  by  writing  und^x-  his : 
disclaimed  all  the  property  and  interest  of  CJarte  in  t^JtM.&  lease 
premises. 

The  respondents  had  not  re-entered  upon  or  nesume^i  jpossi 
of  the  premises  or  any  part  thereof  or  accepted  any  otfaL^^ir     ten 

The  appellant  nevex  was  in  actual  possession  of  ti^e^  I>t€ 
but  was  not  kept  out  of  possession  or  evicted  by  the  jr&&JE^^^' 

The  respondents  claimed  £225,  j>^^°g  ^^e  rent  acor-»^^e*<i 
25th  of  March,   24th    of    June,    and   J9th  of  Septeml>«^K-,         1 

The  appellant  demurred   to   so   much  of  the  claim. 

rent  for  the  period  sixhsequent  to  the  appointment  of  tl^ 

March  25,  April   3.       W.    Pearson,  Q.  C,  and  MaaS 


the  appellant :  —  a  .   ^ 

The  effect  of  the   disclaimer  under  sect.  23  of  the     :^«.:n] 


Act,  1869.  waa  to  destroy  the  term  and  all  itg  incident; 
that  which  is  equivalent  to  a  surrender  in  f^gt  and    !« 


1 
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the  consequences  being  that  the  lessor  cannot  sue  for  rent  Sect. 
23  says  that  "  in  no  case  shall  any  estate  or  interest  therein  remain 
in  the  bankrupt."  Then  what  becomes  of  the  term?  If  the 
respondents  are  right  the  appellant  is  liable  for  the  rent,  and  yet 
has  not  the  term  nor  any  means  of  getting  it.  Before  49  Geo.  III. , 
c  121,  s.  119,  the  bankrupt,  if  lessee,  remained  liable ;  if  assignee, 
and  his  assignees  in  bankruptcy  accepted  the  lease,  he  ceased  to  be 
liable.  That  statute  and  6  Geo.  IV.,  c.  16,  s.  75,  dealt  only  with 
the  liability  of  the  bankrupt,  and  not  with  the  term  itself.     See 

Inglis  V.   Maedougall,  1   J.  B.  Moore,    196;  Taylor  v. 
[♦451]   Young,  3  B.  &  Aid.  521 ;  *  Manning  y.  Flight,  3  B,  &  Ad. 

211  (p.  24,  anU) ;  and  Tuck  v.  Fyson,  6  Bing.  321.     And 
so  as  to  12  &  13  Vict,  c.  106,  s.  145.    The  Act  of  1869  expressly 
deals  with  the  term.     Under  the  statutes  prior  to  1849  a  lease  did 
not  pass  to  the  assignee  in  bankruptcy  unless  he  elected  to  take  it 
Under  the  Act  of  1849  election  was  perhaps  not  necessary,  and 
under'  the  Act  of  1869,  if  the  trustee  does  not  disclaim,  the  lease 
vests  in  him  in  common  with  all  the  bankrupt's  property  under 
sects.  17,  22,  whether  he  accepts  it  or  not      Wilson  v.   Wallani, 
5  Ex.  D.  155,   where  the  cases  under  the  old  law  are  examined. 
Smyth  v.  North,  L.  R   7  Ex.  242,  is  not  against  the  appellant, 
for  there  the  rent  had  wholly  accrued  before  the  disclaimer,  and 
the  dicta  of  Martin  and  Pigott,  BB.  ,  were  unnecessary.     In  Ex 
parte  Stephens,  7  Ch.  D.   127,  130,  James,  L.  J.,  said  that  by  the 
joint  operation  of  the  disclaimer  and  the  Act  the  term  was  to  be 
deemed  "  for  all  purposes  "  to  have  come  to  an  end  on  the  day  of 
the  adjudication :  the  term  "  was  gone.  *     To  the  same  effect  are 
Ex  parte  Brook,  10  Ch.  D.  100,  110;  ExparU  Glegg,  19  Ch.  D.  7; 
and  Taylor  v.    Oillott,  L.   R   20  Eq.  682.     On  disclaimer  a  free- 
hold escheats  to  the  Crown.     Per  Jessel,  M.  R  ,  In  re  Mercer  & 
Moore,  14  Ch.  D.  287.     "  Any  other  species  of  property  *  reverts 
to  the  person  entitled  on  the  determination  of  the   bankrupt's 
estate.     A  lease  either  reverts  to  the  lessor  and  is  merged  or  is 
annihilated :  in  either  case  the  lessee  is  exonerated.     The  words 
*'  be  deemed  to  have  been  surrendered  "  may  mean  "  be  adjudi- 
cated, "  or  may  have  reference  to  the  prior  date  at  which  it  is  to  be 
deemed  to  have  been  surrendered.     Some  such  word  was  necessary, 
since  there  is  not  to  be  an  actual  surrender.     *^  Surrender  *  imports 
acceptance  by  the  lessor.     The  statute  should  be  construed  literally ; 
there  are  words  expressly  saving  the  rights  and  liabilities  of  third 
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parties,  such  as  are  inserted  in  the  corresponding  section  of  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.,  a  52),  s.  55,8ub-8s.  2,  6. 
A  later  Act  may  be  looked  at  to  interpret  an  earlier.  Per  Willes, 
J.,  in  Grill  v.  General  Iron  Screw  Collier  Company,  L  E.  1  C. 
P.  600,  611 ;  and  a  comparison  of  these  two  Acts  shows  that  the 
earlier  did  not  intend  to  limit  the  effect  of  a  disclaimer 
*  in  the  way  intended  by  the  later.  O'Farrell  v.  Stephen-  [*  452] 
8ony  Ir.  L  R  4  C.  L.  715,  and  Smalley  v.  ITardinge,  7  Q. 
B.  D.  524,  were  cases  of  sub-lease  and  bankruptcy  of  the  lessee, 
and  do  not  touch  the  present  case.  The  principle  laid  down  in 
In  re  Wilson,  L  R  13  Eq.  186 ;  JSx  parte  Walton,  17  Ch.  D. 
746 ;  and  Ex  parte  East  and  West  India  Dock  Company ,  In  re 
Clarke,  17  Ch.  D.  759  (this  very  bankruptcy),  is  that  in  consider- 
ing whether  leave  to  disclaim  should  be  given,  the  Court  will 
exercise  a  discretion,  but  the  interest  of  the  bankrupt  is  to  be  the 
guide,  whatever  may  be  the  consequence  to  third  persons.  So  far 
as  Ex  parte  Walton  is  against  the  appellant  it  is  wrong ;  and  it  is 
inconsistent  with  the  decision  of  In  re  Woods,  3  Ch.  D.  459; 
Jambs,  L  J. ,  being  a  party  to  both.  Harding  v.  Preece,  9  Q.  B. 
D.  281,  only  follows  the  decision  now  under  appeal. 

The  appellant's  contention  involves  no  hardship  or  injury ;  the 
lessors  can  re  enter  under  the  clause  for  forfeiture  in  case  of  bank- 
ruptcy, and  the  lessee  and  assignee  took  with  knowledge  of  that 
clause.  The  object  of  the  present  Act  was,  under  circumstances 
like  the  present,  to  merge  the  lease  in  the  inheritance.  It  is  much 
less  hardship  for  the  lessors  to  prove  for  damages  against  the 
bankrupt's  estate,  than  for  the  lessee ;  for  his  damages  are  large : 
the  lessors*  may  be  nothing,  for  they  can  get  back  their  property 
under  the  forfeiture  clause. 
A-  Kekewich,  Q.  C,  and  W.  Latham  for  the  respondents:  — 
The  argument  for  the  respondents  is  based  upon  and  contained 
in  the  decision  in  Ex  parte  Walton,  the  judgments  in  which  case 
deal  with  every  diflSculty,  and  it  is  sufficient  to  refer  to  them.  A 
lease  is  a  contract  between  lessor  and  lessee  (Bac.  Abr.,  tit. 
Leases),  and  there  is  a  covenant  to  pay  rent  for  so  many  years,  not 
necessarily  during  the  subsistence  of  the  term.  The  covenant 
is  quite  independent  of  the  term.  The  appellant's  contention 
as  to  the  vesting  of  the  bankrupt's  property  is  unfounded.  The 
vesting  clause  does  not  take  effect  if  the  trustee  does  not  accept. 
That  was  so  even  under  5  Geo.  IV.,  c.  98,  ss.  61  and  73,  where 
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[*  453]  there  *  was  a  vesting  clause.  In  the  Act  of  1869  the  sec- 
tion which  relieves  the  bankrupt  from  liability  is  sect  49, 
not  sect  23,  which  was  passed  to  prevent  the  bankrupt  from  hold- 
ing property  without  paying  for  it  The  lessor  for  whose  benefit 
sect  23  was  inserted  need  not  take  advantage  of  it  and  insist  upon 
forfeiture  or  surrender  unless  he  pleases. 

W.  Pearson,  Q.  C,  replied. 

Earl  Cairns:  — 

My  Lord,,  this  case  raises  a  question  of  considerable  difBculty, 
upon  the  construction  of  the  23rd  section  of  the  Bankruptcy  Act 
of  1869.  That  section  for  the  future  has  no  existence,  having 
been  repealed  by  the  statute  of  last  year,  which  has  substituted 
an  enactment  of  a  very  different  and  much  more  explicit  kind 
upon  this  part  of  the  bankruptcy  law.  The  question  which  is 
raised  by  this  appeal  is  one  which  at  all  events  in  this  country 
cannot  therefore  very  well  occur  again,  and  it  is  not  likely  that 
any  other  question  of  the  same  sort  remains  over  or  open  for 
decision. 

The  way  in  which  the  present  appellant  raises  the  question  is 
shortly  this.  There  was  a  lease  of  a  public-house  made  to  him 
by  the  East  and  "West  India  Dock  Company  in  the  year  1875 ;  it 
was  a  lease  for  twenty-one  years  at  a  rent  of  £300  a  year ;  and  it 
appears  that  at  the  same  time  that  this  lease  was  made  he  made 
an  arrangement  with  a  person  of  the  name  of  Clarke  to  assign  the 
lease  to  him  in  consideration  of  a  premium  of  £1150  to  be  paid 
by  Clarke  to  him,  and  he  took  from  Clarke  a  covenant  to  indem- 
nify him  against  the  rent  and  the  covenants  of  that  lease,  under 
which  he  of  course  remained  liable  to  the  East  and  West  India 
Dock  Company.  Before,  however,  this  assignment  was  made  it 
was  necessary  for  him  to  obtain  the  consent  of  the  lessors,  the 
East  and  West  India  Dock  Company,  for  the  original  lease  con- 
tained a  proviso  that  there  should  be  no  assignment  without  their 
consent  He  applied  therefore  to  the  lessors  for  their  consent,  and 
they  gave  it,  but  accompanied  it  with  the  stipulation  that  their 
consent  to  this  assignment  to  Clarke  should  not  in  any  way  alter 
or  affect  the  liability  of  the  present  appellant  to  them  for 
[*454]  the  rent  and  *upon  the  covenants.  They  were  satisfied 
with  him  as  a  solvent  tenant,  and  they  did  not  wish  to 
have  that  security  infringed  upon. 

Notwithstanding  that  state  of  things,  Clarke  having  now  be- 
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come  a  bankrupt,  and  the  trustee  under  the  bankruptcy  of  Clarke 
having  disclaimed  the  lease,  which  he  was  entitled  to  do,  it  being 
an  onerous  lease,  the  present  appellant  contends  that  the  effect  of 
the  23rd  section  of  the  Bankruptcy  Act  is  this,  that  not  only  have 
the  trustee  of  the  bankrupt  and  the  bankrupt  himself  been  deliv- 
ered from  the  obligations  of  that  lease,  but  that  the  lease  is  to  all 
intents  and  purposes  destroyed  and  put  an  end  to,  and  that  not- 
withstanding his  original  responsibility  to  the  lessors  for  the  rent 
and  the  other  covenants  he  is  now  perfectly  free,  and  that  the 
lessors  have  no  recourse  against  him  either  for  the  rent  or  upon 
the  covenants.  Well,  of  course  that  may  be  so,  an  Act  of  Parlia- 
ment may  have  stepped  in  and  produced  consequences  of  that 
kind;  but  it  is  obvious  at  the  outset  that  if  we  find  in  an  Act  of 
Parliament  a  provision  of  that  kind  in  words  which  cannot  be 
interpreted  otherwise,  it  is  a  very  strong  provision,  and  it  is  diffi- 
cult to  see  upon  what  principle  it  can  have  been  enacted  by  Par- 
liament —  although  Parliament  has  the  power  to  enact  it  —  that 
a  solvent  man  who  has  entered,  with  his  eyes  open,  into  a  cove- 
nant with  the  owners  of  property  to  pay  rent  to  them  and  to  be 
liable  to  them  for  that  rent  and  for  other  covenants,  and  who  upon 
an  assignment  has  recognized  that  liability  and  has  stipulated  that 
it  shall  continue,  shall  nevertheless  be  delivered  from  that  liabil- 
ity, not  by  reason  of  anything  which  has  passed  between  him  and 
the  lessors,  but  from  a  misfortune  which  has  happened  to  the 
lessors,  namely,  that  the  person  to  whom  the  lease  has  been 
assigned  has  become  a  bankrupt. 

It  is  said  that  the  23rd  section  of  the  Act  of  1869  produces  this 
result,  and  I  admit  freely  that  the  section  seems  to  me  capable  of 
that  constructioiL  No  doubt  if  you  read  it  literally  it  does  seem 
to  provide  that,  "  When  any  property  of  the  bankrupt  acquired  by 
the  trustee  under  this  Act  consists  of  land  of  any  tenure  burdened 
with  onerous  covenants  "  (I  pass  over  some  words  which  are  unim- 
portant), **  the  trustee  may,  by  writing  under  his  hand,  disclaim 
such  property,  and  upon  the  execution  of  such  disclaimer 
the  *  property  disclaimed  shall,"  **  if  the  same  is  a  lease,  [*455J 
be  deemed  to  have  been  surrendered  on  the  same  date  "  — 
"  the  date  of  the  order  of  adjudication. "  It  says,  **  shall  be 
deemed  to  have  been  surrendered ;  *  it  does  not  say  "  shall  be  sur- 
rendered, •  but  there  shall  be  a  statutory  fiction  gone  through,  the 
result  of  which  is  that  the  lease  shall  be  deemed  to  have  been 
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surrendered  on  that  date.  It  is  possible  that  that  may  mean  that 
to  all  intents  and  purposes,  as  between  all  persons,  persons  actually 
concerned  in  the  bankruptcy  and  those  not  so  concerned,  it  shall 
be  a  surrendered  lease  and  shall  be  altogether  out  of  the  case. 
But  on  the  other  hand  is  that  the  only  interpretation  ?  For  that 
purpose  your  Lordships,  I  think,  must  consider  what  the  object  of 
this  provision  is.  Why  is  it  that  there  is  this  statutory  fiction 
introduced?  The  section  obviously  is  not  one  which  has  been 
prepared  with  much  care  or  skill,  or  which  shows  indeed  that  the 
persons  who  were  preparing  it  had  fully  present  to  their  minds 
the  various  cases  with  which  they  had  to  deal.  But  is  this  neces- 
sarily the  only  construction  of  which  the  Act  admits  ?  I  say  that 
we  must  look  to  what  the  purpose  is.  Now  I  take  it  that  the  pur- 
pose of  this  section,  and  indeed  the  purpose  of  the  whole  statute, 
is  in  the  first  place  to  clear  and  discharge  the  bankrupt  in  cases 
where  it  is  proper  that  he  should  be  discharged  from  liability ;  in 
the  next  place,  to  facilitate  as  early  as  possible  the  distribution  of 
the  property  which  is  to  be  divided  among  the  creditors  and  the 
winding  up  of  the  bankruptcy ;  and  in  the  third  place,  to  protect 
the  trustee  from  any  liability  to  which  he  might  be  subject  and 
to  which  he  ought  not  to  be  subject  beyond  what  is  nec^aaaYv  < 
the  purpose  of  accomplishing  the  two  prior  objects,  j*  ^> 
the  statute  can  admit  of  any  construction  limited  to  thfe  ^^^^^TC 
lar  objects,  we  must  consider  whether  that  is  not  a  ^^^\^\X- 

preferable  to  the  first  to  which  I  have  referred.     The  fi  ^^^^*^^t\oi> 
tion  requires  us,  if  the  section  is  taken  literally,  |.^^  ^^^^ttvxox 
which  there  is  no  motive,  and  as  to  v^rhich  there  caix  v         *^at  f  J 
nation  given,  that  is  to  say,  to  destroy  the  rights  and       ^^  ^x  Jj^^^ 
third  persons,  without  accomplishing  any  beneficial  ^v^^P^nv  ^  - 
ever  for  the  purpose  of  the  bankrupt  ^J^ct     ^     ^ 

It  appears  to  me  that  as  bet^p    ^*  ^h^ 

balance  is  stated  most  fo:  s^^  ^^^  ^^^  ^^""^t^nicti  y^ 

[•456]  L  J.,  *in  one  of  the  casi    ^  and  most  pointedly  ^^    ?.^«  ^^^1 

In  Ex  parte  Walton.    ,  J®  ^  ^^bich  we  have  beej^  \,  "[^M^  ^^ 
this:  -When  a  statute  enaetl  ^^  ^K  D    756,  Ja^^S.  I^  J     *^^^^^  ^^ 

IS  entitled  and  bound  to  aa^^^^M  ttntb  was  not  done,  the^.-^^^ 
what  peraons  the  statutorv  ^^\^  ,       ^  ^^  \^es  and  i!.  ^       opti 
bankruptcy  law  is  a  specif  ^^U       ^''  ^^'^  ^^'S  to     j^'^^f 
bution  of  an  insoIventCa^^    \^!?^tl  is  to  be  leSO^^f  .    t  ^^^^ ^f 


^t^  ^.  bavmg  for  its    ^.^  wditor^  ^W 
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persons  to  whom  he  is  under  liability,  and  upon  this  cessio  bonorum 
to  release  him  under  certain  conditions  from  future  liability  in 
respect  of  his  debts  and  obligations  That  being  the  sole  object 
of  the  statute,  it  appears  to  me  to  be  legitimate  to  say  that  when 
the  statute  says  that  a  lease  which  was  never  surrendered  in  fact 
(a  true  surrender  requiring  the  consent  of  both  parties,  the  one 
giving  up  and  the  other  taking)  is  to  be  deemed  to  have  been  sur- 
rendered, it  must  be  understood  as  saying  so  with  the  following 
qualification,  which  is  absolutely  necessary  to  prevent  the  most 
grievous  injustice  and  the  most  revolting  absurdity  —  *  shall,  as 
between  the  lessor  on  the  one  hand  and  the  bankrupt,  his 
trustee  and  estate,  on  the  other  hand,  be  deemed  to  have  been 
surrendered. '  * 

It  appears  to  me  that  both  of  those  constructions  to  which  I 
have  referred,  the  construction  contended  for  by  the  appellant  and 
the  construction  placed  upon  the  section  by  James,  L  J.,  are 
possible  constructions ;  and  where  there  are  two  constructions,  the 
one  of  which  will  do,  as  it  seems  to  me,  great  and  unnecessary 
injustice,  and  the  other  of  which  will  avoid  that  injustice,  and 
will  keep  exactly  within  the  purpose  for  which  the  statute  was 
passed,  it  is  the  bounden  duty  of  the  Court  to  adopt  the  second 
and  not  to  adopt  the  first  of  those  constructions. 

I  think  that  that  would  have  been  the  conclusion  at  which  I 
should  have  arrived  if  the  matter  had  been  new.  But  the  matter 
is  not  new.  This  statute  was  passed  in  1869 ;  there  have  been, 
not  a  great  number,  but  a  substantial  number  of  decisions  upon 
it,  beginning  with  the  case  of  Smyth  v.  North,  L  R  7  Ex.  242, 
and  coming  down  to  the  last  of  the  cases  which  have  been  referred 
to  in  the  argument  Those  decisions,  so  far  as  they  are  decisions 
(I  mean  the  decisions  in  those  cases  where  there  was  an 
actual  decision),  *  are  all  one  sida  There  is  no  decision  [*  457] 
which  favours  the  construction  put  upon  this  section  of 
the  statute  by  the  appellant ;  the  decisions  are  all  the  other  way ; 
and  your  Lordships  have  here  a  very  learned  Judge,  the  late  Vice- 
Chancellor  Hall,  and  three  learned  Judges  of  the  Court  of  Appeal, 
all  concurring,  taking  the  same  view,  and  holding  themselves 
bound  by  those  decisions.  I  think  it  would  be  a  very  strong  and 
a  very  violent  thing  in  construing  a  section  of  this  sort,  which 
deals  with  property  that  upon  every  bankruptcy  to  a  greater  or 
less  extent  changes  hands,  and  with  respect  to  which  section  in 
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scores  of  cases  which  have  not  come  into  Court  at  all  the  decisions 
which  the  Court  has  arrived  at  in  other  cases  have,  no  doubt,  been 
followed,  —  it  would,  1  say,  be  a  very  strange  and  violent  thing  if 
without  the  very  strongest  reasons  your  Lordships  were  now  to 
alter  that  course  of  decision  and  to  say  that  in  all  the  cases  which 
have  been  decided  and  all  the  cases  where  the  parties  have  acted 
upon  the  authority  of  those  decisions,  although  without  any 
decision  in  their  own  particular  cases,  there  has  been  done  that 
which  has  been  wrong  and  which  ought  to  be  undona  That  has 
not,  I  think,  been  a  course  which  this  House  has  pursued,  and 
certainly  I  should  not  recommend  your  Lordships  to  pursue  it 

Therefore  for  these  reasons,  which  I  have  shortly  given,  I 
advise  your  Lordships  in  this  case  to  affirm  the  decision  of  the 
Court  of  Appeal  and  to  dismiss  the  appeal  with  costs. 

Lord  BiACKBUBif :  — 

My  Lords,  I  am  of  the  same  opinion.  I  think  the  whole  ques« 
tion  depends  upon  the  true  construction  of  this  23rd  section  of 
which  we  have  he^rd  so  much,  and  I  quite  agree  that  whenever 
the  Legislature  (who  have  perfect  and  absolute  power  to  enact 
what  they  please)  have  trusted  the  drawing  of  their  Act  to  some 
one  who  uses  words  which,  to  say  the  least,  are  very  obscure, 
there  must  be  a  risk  of  some  difference  of  opinion  as  to  their  con- 
struction. In  this  particular  case  the  construction  which  has  been 
put  upon  the  section  by  the  appellant,  namely,  that  the  words 
"  shall  be  deemed  to  have  been  surrendered, "  used  in  their  context 
and  in  the  way  which  they  are  used,  amount  to  saying  **  shall  be 
to  all  intents  and  purposes  as  if  it  had  actually  been  so, " 
[*  458]  is  a  *  construction  which  I  am  not  prepared  to  say  is  the 
natural  and  ordinary  sense  of  the  words,  but  it  certainly 
is  a  construction  which  the  words  might  bear.  The  other  con- 
struction which  has  been  put  upon  them  is  one  which  the  words, 
in  my  opinion,  would  rather  more  reasonably  bear  of  the  two, 
namely,  that  the  case  is  to  be  deemed  to  have  been  surrendered  so 
far  as  is  necessaif'  to  effectuate  the  purposes  of  the  Act. 

That  being  ao*  the  question  which  is  really  raised  is,  how  are 
the  words  to  be  construed  in  the  Act  as  it  stands  ?  I  think  that 
it  is  a  question  of  very  considerable  difficulty ;  but,  in  delivering 
my  judgment,  i  am  myself  relieved  from  that  difficulty,  because 
the  late  Lord  Justice  James,  in  Sx  parte  Walton,  17  Ch.  D.  756, 
expressed  in  better  words  than  I  could  select  (they  have  been  read 


B.  a  VOL.  XVI.]  LBA8B.  37 

Vcu  4.  —  mu  ▼.  iMt  and  Watt  Inaia  Book  Oo.,  9  App.  Omi.  4M»  408. 


by  the  noble  and  learned  Earl  now  on  the  woolsack)  exactly  what 
I  conceive  to  be  the  ratio  decidendi.  I  think  the  words  here  "  shall 
be  deemed  to  have  been  surrendered  "  (and  a  similar  observation  of 
course  applies  to  the  other  expression  of  the  same  kind,  "  shall  be 
deemed  to  be  determined  ")  mean,  shall  be  surrendered  so  far  as  is 
necessary  to  effectuate  the  purposes  of  the  Act  and  no  further ;  and 
I  think  that  to  give  them  the  sense  which  the  learned  counsel  for 
the  appellant  contend  for  would  be  to  go  far  beyond  the  purposes 
of  the  Act,  and  to  work  a  cruel  hardship  upon  persons  in  the 
position  of  the  present  lessors,  the  East  and  West  India  Dock  Com- 
pany, and  on  all  persons  who  have  a  solvent  security  for  their 
rent  (in  this  case  for  a  period  of  twenty-one  years),  in  conse- 
quence of  there  having  been  an  assignment  of  the  lease,  as  is 
pointed  out  by  Jambs,  L  J. ,  in  the  case  to  which  I  have  referred. 
If  the  assignee  had  died  insolvent,  leaving  no  assets,  and  con- 
sequently no  one  would  have  taken  out  administration,  there 
would  have  been  no  doubt  that  the  East  and  West  India  Dock 
Company  could  have  had  recourse  against  Mr.  Hill  to  make  him 
pay  the  rent  so  long  as  the  lease  continued.  If  the  appellant's 
construction  is  a  sound  one,  any  Act  which  was  passed  for  the 
purpose  of  relieving  a  trustee  from  the  liability  (whether  he  has 
or  has  not  incurred  it  does  not  appear  to  me  to  be  very  material, 
but  at  all  events  he  is  entitled  now  to  get  rid  of  it),  and 
for  the  purpose  of  relieving  a  bankrupt  *  from  the  liability  [*  459] 
which  he  is  under,  would  be  enacted  for  no  purpose  at  all 
that  I  can  see  if  it  is  to  relieve  Mr.  Hill  from  the  liability  which 
he  has  incurred,  to  the  serious  and  great  loss  of  the  East  and  West 
India  Dock  Company,  who  thus  lose  their  security  for  no  purpose 
or  object  whatever.  Of  course  the  Legislature  might  have  enacted 
that ;  but  entertaining  the  opinion  that  the  construction  put  upon 
the  section  by  the  late  Lord  Justice  Jambs  is,  if  anything,  more 
natural  and  more  reasonable  and  more  correct  than  the  construction 
for  which  the  appellant  contends,  I  certainly  think  it  right  to 
give  effect  to  that  construction. 

I  have  not  based  my  opinion  at  all  upon  the  fact  of  there  hav- 
ing been  such  a  continued  course  of  proceeding  that  it  would  be 
right,  upon  the  ground  of  what  I  may  call  the  maxim  communis 
error  facit  ju8,  to  adhere  to  it  I  quite  agree  that  the  principle  is 
a  very  sound  one,  that  where  the  law  has  been  regarded  as  settled 
for  a  consideiable  time  it  ought  to  be  adhered  to;  but  I  doubt 
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whether  this  case  is  one  where  that  principle  would  apply.  How- 
ever, on  the  other  ground  I  have  no  doubt  whatever  that  the  judg- 
ment of  the  Court  below  is  right  and  should  be  affirmed. 

Lord  Watson:  — 

My  Lords,  I  am  of  the  same  opinion,  and  for  the  same  reasons, 
which  I  need  not  detain  your  Lordships  by  repeating. 

Lord  Bramwell  :  — 

My  Lords,  I  said  to  the  ijoble  and  learned  Lord  on  the  wool- 
sack, who  was  kind  enough  to  ask  me  if  I  desired  time  to  prepare 
a  judgment,  that  I  really  did  not  think  it  worth  while  to  incon- 
venience your  Lordships  and  to  put  the  parties  to  the  expense  of 
coming  here  again,  and  that  I  would  say  now  as  well  as  I  could 
what  I  wished  to  say  in  this  matter,  though  I  confess  otherwise  I 
should  have  been  glad  to  have  had  an  opportunity  of  putting  into 
a  better  shape  than  I  can  at  the  present  moment  my  view  upon 
the  question. 

Let  me  say  at  once  that  I  abide  by  the  opinion  that  I  expressed 
in  the  case  of  Smi/th  v.  North,  L.  R  7  Ex.  242,  but,  at 
[•460]  the  same  time,  I  frankly  *own  that  if  I  had  to  advise 
anybody  as  to  whether  my  opinion  should  be  acted  upon, 
or  the  opinion  of  the  noble  and  learned  Lords  who  have  addressed 
your  Lordships,  I  should  say  undoubtedly  the  weight  of  authority 
is  so  against  me  that  I  must  somehow  or  other  be  in  the  wrong, 
though  I  cannot  see  it. 

Now  in  the  first  place,  I  think  it  is  important  to  ascertain  what 
is  the  meaning  of  this  provision  about  disclaimer;  and  having 
heard  no  reason  to  the  contrary,  but  a  very  good  reason  from  Mr. 
Latham  for  abiding  by  my  opinion,  it  does  seem  to  me  that 
property  does  not  vest  in  the  trustee  until  he  has  done  some  act  to 
accept  it,  and  that,  consequently,  a  disclaimer  is  a  necessary  thing 
only  where  he  would  be  held  to  have  accepted,  but  for  the  power 
of  disclaiming.  I  come  to  that  conclusion  for  several  reasons, 
which  I  will  state  very  briefly.  One  is,  that  it  was  undoubtedly 
the  law,  when  there  was  an  actual  assignment  of  the  bankrupt's 
property  made  to  the  assignee  of  the  bankrupt,  thence  so  called, 
that  it  did  not  vest  in  him  unless  he  chose  to  take  it  Another 
is,  that  the  expression  used  in  this  unhappy  section  23  is,  that 
he  may  disclaim  notwithstanding  ^^^^  ^^  ^^^  ^^^^  something  which 
would  be  evidence  of  his  having  accepted.  And  my  third  reason 
is  that  I  cannot  suppose  thn^.    tbe  Legislature  (although  I  am 
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capable  of  supposing  nearly  anything  with  respect  to  this  particu- 
lar Act  of  Parliament)  intended  that  every  trumpery  matter  should 
be  a  subject  of  disclaimer ;  and  there  must  be  an  infinity  of  small 
contracts  which  would,  in  a  sense,  vest  in  the  trustee,  if  he  chose 
to  accept  them.  I  cannot  think  it  would  be  necessary  that  in 
every  case  he  should  be  put  to  the  trouble  and  expense  of  making 
a  serious  disclaimer. 

Now,  it  may  be  said,  What  has  that  to  do  with  the  matter  in 
hand  ?  Why,  in  the  first  place,  it  seems  to  have  been  very  much 
the  basis  of  the  judgment  of  the  late  Master  of  the  Rolls  ;  and 
I  cannot  help  thinking  that  if  it  were  investigated  it  would  be 
found  to  have  some  bearing  upon  this  matter ;  because,  supposing 
the  trustee  were  to  say,  *'  I  shall  not  accept  the  lease  and  I  shall 
not  disclaim,"  what  would  be  then  the  condition  of  the  bank- 
rupt? I  believe  that  a  bankrupt  lessee  or  a  bankrupt  assignee  of 
the  lease  would  be  as,  much  discharged  from  the  covenants  and 
obligations  in  the  lease  as  he  would  from  any  other  debt ; 
but  the  *  lease  would  continue  in  existence ;  and  I  should  [*  461] 
like  very  much  to  see  what  effect  and  operation  (if  it  were 
worth  while  to  go  into  it  now)  that  would  have  upon  the  question 
before  us.  It  may  very  fairly  be  said,  as  I  think  I  put  it  in  the 
course  of  the  argument,  that  if  in  that  case  the  lease  subsists,  as 
it  undoubtedly  would  subsist,  and  if  the  original  lessee  is  liable, 
why  should  the  trustee,  by  doing  what,  in  many  cases,  would  be 
an  act  of  supererogation,  discharge  him  and  effect  this  compulsory 
surrender?  I  therefore  think  if  one  had  time  to  go  into  it,  it 
would  be  really  worth  inquiring  into  in  order  to  ascertain  what 
would  be  the  effect  upon  the  lessee  and  upon  the  assignee  of  the 
lease,  if,  as  I  say,  it  does  not  vest  in  the  trustee  and  if  he  did  not 
think  fit  to  disclaim.  However  I  am  not  able  now  to  go  into  it, 
for  I  do  not  at  present  remember  enough  of  the  matter  to  be  able 
to  do  so.  ^ 

^  Note  by  Lord  Bramwell.  —  I  have  I  have  cited  by  name  were  before  Geo.  IV., 

examined   into  this  matter.     It   is  not  bnt  were  decided  on  similar  language  in 

necessary  to  go  farther  back  tlian  6  Geo.  former  Acts.    By  1  &  2  WilL  IV.,  c.  56, 

IV.,  c  16.  By  that,  as  by  prior  Acts,  assign-  an  Act  for  establishing  a  Conrt  of  Bank- 

ments  of  bankrupts'  property  were  to  he  mptcy,  it  was  enacted  by  sect.  25  that  the 

made    to  their   assignees,  whence   their  bankrupt's  personal  estate  should  vest  in 

name.     It  is  certain  that  this  vested  no  the  assignees  by  virtue  of  their  appoint- 

property    in    the  assignees  unless    they  ment  without  a  deed  of  assignment ;  and 

elected  to  take  it    Hanson  v.  Stevenson  { 1  by  sect.  26  that  such  real  estate  of  the  bank- 

B.  &  Aid.  303),  Turner  v.  Richardson  (7  rupt  as  was  by  6  Geo.  IV.,  c.  16,  directed 

£a8t,  335),  and  many  other  cases.    Those  to  be  conveyed  by  the  commissioners  to 
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[*462]       *  Though  the  Act  32  &  33  Vict,  c.  71,  does  not  itself 
repeal  former  bankruptcy   Acts,    they  are    repealed   by 


the  assiguees,  shoald  veBt  in  the  assignees 
by  virtue  of  their  appointment  without  a 
deed  of  conveyance. 

This  of  course  did  not  alter  the  law  that 
no  property  paased  to  the  assignees  except 
what  they  elected  to  take.  By  12  &  IS 
Vict.,  c.  106,  s.  141,  the  bankrupt's  per. 
sonality  was  vested  in  the  assignees  by  vir- 
tue  of  their  appointment.  By  sect.  142, 
real  estate  vested  in  them  by  virtue  of 
their  appointment  "without  any  deed  of 
conveyance."  And  by  sect.  145,  provision 
was  made  for  the  case  of  where  they  "  elect 
to  take  a  lease.''  It  is  obvious  that  under 
this  last  Act  no  property  vested  except 
what  the  assignee  elected  to  take.  For 
tlie  reasons  I  gave  in  delivering  my  opin- 
ion in  the  principal  case,  I  say  no  altera- 
tion of  this  state  of  things  was  made  by 
the  Act  of  1869.  The  only  argument  I 
see  to  the  contrary  is  this:  In  the  12  &  13 
Vict.,  c.  106,  provision  was  made  for  some 
of  the  cases  where  the  bankrupt  was  pos- 
sessed of  a  lease.  And  no  provision  is 
made  for  any  such  case  in  the  Act  of 
1869,  though  the  Act  of  12  &  13  Vict,  is 
repealed  by  another  Act  of  1869,  c  83. 
The  result  was  that  no  provision  was 
made  in  the  bankrupt  law,  as  it  stood  on 
the  Act  of  1869,  in  relation  to  leases  to 
which  the  bankrupt  was  entitled,  unless  it 
is  the  provision  about  disclaimer  and  sur- 
render. But  without  going  into  it  at 
length  now,  it  seems  clear  that  that  ought 
not  to  have  been  held  to  alter  the  former 
law  and  the  otherwise  natural  meaning 
of  the  Act  of  1869  as  to  property  not  vest- 
ing unless  the  trustee  elected  to  take  it,  and 
that  the  right  way  to  treat  the  matter  in 
to  suppose  that  the  case  of  the  bankrupt 
having  a  lease  (except  as  provided  for  by 
the  power  of  disclaimer)  was  omitted 
either  through  the  very  probable  igno- 
rance of  the  draftsman  or  intentionally. 
It  may  be,  indeed,  that  he  thought  he  had 
made  sufficient  provision  by  providing  for 
the  disclaimer  and  surrender  which  he 
thought  would  include  all  leases.  That 
would  justify  my  opinion  in  the  principal 
case.  What  the*  statute  of  last  session 
means  I  will  not  attempt  to  say.  Whether 
that  all  leases  shall  vest  till  disclaimed  or 
not,  whichever  it  may  be,  I  still  bold  that 


property  of  the  bankrupt  did  not  pass  to 
the  trustee  by  the  Act  of  1869  unlets  he 
elected  to  take  it.  I  must  repeat  the 
regret  I  expressed  when  the  bill  of  last 
session  was  in  the  House,  that  an  oppor- 
tunity had  not  been  given  of  discussing 
and,  I  believe,  of  improving  it. 

But  now  with  a  view  not  of  discussing 
the  question  decided  in  the  principal  case, 
but  to  see  whether  the  property  vested 
under  the  Act  of  1869  in  the  trustee 
without  election,  it  is  important  to  see 
what  became  of  the  lease  before  and  after 
the  Act  of  1869.  By  12  &  13  Vict.,  c.  106, 
s.  145,  prr>vision  was  made  as  to  the  case 
of  a  bankrupt "  having  or  being  entitled  to 
any  lease,"  which  was  intended  to  meet 
but  which,  by  a  fatality  that  attends  bank- 
ruptcy Acts,  did  not  meet  all  cases.  If 
the  assignees  elected  to  take  the  lease, 
the  bankrupt  was  free  from  future  liabil- 
ity to  rent  and  covenants,  lliis,  doubt- 
less, com]>reheuded  the  cases  of  when  he 
was  lessee  and  when  he  was  assignee  of  a 
lease.  If  on  being  required  (not  saying 
by  whom)  the  assignees  would  not  elect 
whether  they  would  accept  or  decline  such 
lease,  any  person  having  so  leased,  or  any 
one  claiming  under  him,  might  apply  to 
the  Court,  and  the  Court  might  oider 
them  (i.  e.  the  assignees)  *'  to  elect  and 
deliver  up  the  lease  in  case  they  shall 
decline  the  same,  and  possession  of  the 
premises"  —  which  possession  they  might 
not  have.  This  also  would  seem  to 
comprehend  the  case  of  the  bankrupt 
being  a  lessee  or  assignee  of  a  lease  ~ 
though  Manning  v.  Flight,  to  which  I  shall 
have  to  refer  more  particularly,  seems 
otherwise.  This  power  of  making  the 
assignees  elect  was  limited  to  the  lessor, 
no  provision  was  made  for  the  case  where 
he  did  not  call  on  them  to  elect,  and  he 
certainly  might  purposely  abstain  from  so 
doing.  The  same  section  contained  a 
further  provision  that  if  the  assignees 
elected  not  to  take,  *'  the  bankrupt  shall 
not  be  liable  if"  "he  shall  deliver  up 
the  lease  to  the  person  then  entitled  to 
the  rent,  or  having  agreed  to  convey  or 
lease."  I  think  this,  though  blunderingly 
exprei^sed,  means  the  lessor  or  his  as- 
signee.   This  also  would  seem  to  include 
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another  Act  of  the  *8ame  session  (32  &  33  Vict,  c  83>  [*463] 
Theie  is  therefore  nothing  which  goes  to  show  that  if  the 


the  cam  of  a  bankrnpt  lesuee  or  assignee  of 
a  lesM.  But  in  Manning  v.  Flight  (3  B. 
&  Ad.  211)  it  was  held  that  under  similar 
words  in  6  Geo.  IV.,  c  16,  the  case  of  a 
bankrupt  assignee  of  a  lease  was  not  in- 
cluded, at  leMt  that  the  original  lessee  was 
liable  on  his  covenant.  How  that  could  be, 
with  submission,  if  the  lessor  had  the 
lease  and  possession  of  the  property  I 
cannot  see.  It  is  in  a  waj  an  authority 
for  the  decision  in  the  principal  case  — 
which,  however,  I  am  not  now  discussing. 
But  it  seems  clear  on  that  section  that  if 
the  assignees  elected  not  to  take  and  the 
bankrupt  did  not  give  up  the  lease,  it 
continued,  and  he  and  all  others  remained 
liable  on  its  covenants.  And  why  not? 
The  lease  might  be  valuable  to  him 
though  not  to  sell,  and  the  landlord  might 
be  content  with  him  though  bankrupt,  the 
rent  being  sufficient,  and  there  being  the 
power  of  distress.  And  why  should  not 
that  be  the  case  under  the  Act  of  1869, 
when  the  trustee  does  not  disclaim  1  It 
may  be  said  that  if  so  a  bankrupt  lessee 
cotdd  not  get  freed  from  a  burdensome 
lease  by  his  bankruptcy,  and  so  would  not 
be  a  free  man.  That  seems  so,  but  it 
only  shows  another  blunder  in  the  Act  of 
1869.  What  is  the  provision  for  this  in 
the  Act  of  last  session  I  will  not  attempt 
to  say.  I  will  merely  remark  that  the 
proviso  to  sub-sect.  6  of  sect.  5.5  would  not 
apply  to  a  lessee  when  the  assignee  of  the 
lease  had  become  bankrupt.  It  is  notice- 
able, however,  that  it  gives  a  great  bene- 
fit to  landlords,  doubtless  from  a  sense  of 
their  use  to  the  public  Why  should  a 
sub-lessee  or  mortgagee  bear  the  loss  occa- 
sioned by  a  lessee's  bankruptcy  1  Why 
not  the  landlord  ? 

It  may  be  asked,  if  the  lease  not  being 
disclaimed  by  the  trustee  under  the  Act  of 
1869  continued  in  existence,  who  was  to 
pay  the  rent  ?  The  same  question  might 
be  asked  as  to  12  &  13  Vict.,  c  106,  s. 
14.5,  when  there  was  no  power  of  dis- 
claimer. And  here  an  argument  is  fur- 
nished by  that  section,  as  interpreted  in 
the  case  of  Manning  v.  Flight  (3  B.  &  Ad. 
211).  May  it  not  have  been  to  avoid  this 
"  absurdity  "  that  the  Legislature  enacted 
that  the  disclaimer  should  be  a  surrender  ? 


By  the  Act  of  1869,  sect.  34,  a  year's  rent 
may  be  distrained  for  after  the  bank- 
ruptcy, but  suppose  further  rent  becomes 
due,  whether  before  or  after  disclaimer,  if 
the  lease  is  not  surrendered  except  as 
between  lessor  and  bankrupt,  that  may  be 
distrained  for.  Can  that  be  so?  Sect. 
85  supposes  not,  for  it  says  that  proof  may 
be  made  of  **  a  proportionate  part  of  such 
rent  up  to  the  day  of  the  adjudication  as 
if  it  grew  due  from  day  to  day."  Under 
sect.  55  of  the  Act  of  last  session  a  trustee 
may  disclaim  at  any  time  within  two 
months  after  he  first  became  aware  of 
such  property.  By  sub-sect.  2  such  dis- 
claimer determines  the  rights  and  liabili- 
ties of  the  bankrupt  from  its  date,  and 
discharges  the  trustee  from  all  personal 
liability  from  the  time  the  property 
vested  in  him  —  "  but  except  so  far  as  is 
necessary  to  release  the  bankrupt,  his 
property  and  the  trustee,  shall  not  affect 
the  rights  of  any  other  person."  Where 
is  the  lease — what  has  become  of  it? 
Sub-sect.  3  says  he  shall  not  disclaim  with- 
out leave ;  but  he  may  assign  to  a  pauper 
before  any  breach  of  covenant.  Perhaps 
this  was  not  thought  of.  By  sub-sect.  6 
the  Court  may  vest  property  in  respect  of 
which  there  is  an  undischarged  liability  in 
the  person  liable,  by  way  of  compensation 
—  so  that  in  a  case  like  the  principal  the 
lease  might  be  vested  in  the  appellant, 
subject  to  the  sub-lease  I  suppose  and 
to  the  bankrupt's  liabilities,  though  the 
proviso  only  applies  to  persons  claiming 
under  the  bankrupt.  But  be  this  as  it 
may,  there  is  no  similar  provision  in  the 
Act  of  1869.  If  no  mortgagee  or  sub- 
lessee will  undertake  this  liability  it  may 
be  vested  in  the  original  lessee  free  from 
all  interests  created  by  the  bankrupt. 
There  is  nothing  like  this,  which  shows 
forethought,  in  the  Act  of  1869.  Had 
there  been,  the  lease  might  have  been 
vested  in  the  appellant  Hill  free  from  the 
mortgage  to  the  brewers.  They,  I  sup- 
pose, would  have  been  able  to  prove  under 
sub-sect.  7. 

The  latter  part  of  this  note  seems  to 
bear  on  the  question  decided  in  the  prin- 
cipal case.  It  is  not  written  with  that 
intention,  but  to  show,  first,  that  leases  did 
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trustee  did  not  take  to  the  lease,  the  lease  would  not  be 
[*  464]  in  existence  or  would  be  in  any  way  *  aflfected  by  the  bank- 
ruptcy of  the  lessee  or  the  assignee  of  the  lease.  Lord 
Wensleydale's  rule  for  the  construction  of  statutes  and  other 
writings  was  very  much  relied  upon,  especially  by  the  late  Master 
OF  THE  Rolls  in  Ex  parte  Walton,  17  Ch.  D.  756,  where  he 
quotes  it  thus :  *  I  have  been  long  and  deeply  impressed  with 
the  wisdom  of  the  rule,  now  I  believe  universally  adopted,  at 
least  in  the  Courts  of  law  in  Westminster  Hall,  that  in  constru- 
ing wills,  and  indeed  statutes  and  all  written  instruments,  the 
grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to 
unless  that  would  lead  to  some  absurdity  or  some  repugnance  or 
inconsistency  with  the  rest  of  the  instrument,  in  which  case  the 
grammatical  and  ordinary  sense  of  the  words  may  be  modified  so 
as  to  avoid  that  absurdity  and  inconsistency,  but  no  further.  "  I 
have  often  heard  Lord  Wensleydale  lay  down  that  rule,  which 
he  quoted  from  a  judgment  of  Burton,  J.,  in  Ireland,  Warburton 
v.  Laveland,  1  Huds.  &  Br.  648,  and  I  am  now  content  to  take  it 
as  a  good  rule,  though  I  heard  Crompton,  J. ,  say,  in  reference  to 
it,  that  he  did  not  set  any  value  upon  any  golden  rule,  —  that  they 
were  all  calculated  to  mislead  people ;  and  I  am  not  sure  that  this 
will  not  result  from  what  is  put  at  the  end  of  what  I  have  just 
read,  namely,  that  you  are  to  abide  by  the  grammatical  and  ordi- 
nary sense  of  the  words,  unless  that  would  lead  to  some  absurdity. 
That  last  sentence  opens  a  very  wide  door.  I  should  like  to  have 
a  good  definition  of  what  is  such  an  absurdity  that  you  are  to  dis- 
regard the  plain  words  of  an  Act  of  Parliament.  It  is 
[*  465]  to  be  remembered  that  what  seems  *  absurd  to  one  man 
does  not  seem  absurd  to  another.  This  probably  did  not 
seem  absurd  to  the  drawer  of  this  Act  of  Parliament,  who  most 
likely  did  not  contemplate  the  consequences  of  what  he  was 
putting  down. 

I  think  it  an  unbecoming  thing  as  a  rule  in  those  who  have  the 
administration  of  the  law  to  speak  disrespectfully  of  it;  but  I  feel 
justified  in  making  an  exception  in  the  case  of  this  unhappy  Act 

not    under    the    Act    of    1869    vest    in  made  no  other  provision  for  leases  the 

trustees,  unless  they  elected  to  have  them ;  property  of  the  bankrupt  than  the  dis- 

secondly,  that    the  provision    as  to  dis-  claimer  and  surrender.    Incidentally  the 

claimer  only  applies  where  they  have  so  reasoning  in  the  note  may  show  that  the 

acted  or  have  elected  or  furnished  evi-  statute   should  be  constnied   as  I  have 

dence  of  an  election  to  take  ;  thirdly,  that  said, 
the  Act  of  1869,  intentionally  or  not,  has 
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of  Parliament  which  is  no  longer  law  and  has  not  been  repealed 
for  its  merits.  In  my  opinion  it  ought  to  be  construed  upon  the 
footing  that  the  construction  should  lead  to  an  absurdity  rather 
than  otherwise.  I  feel  the  very  greatest  diflSculty  in  applying 
Lord  Wensleydale*s  rule  to  this  particular  Act  of  Parliament. 
My  judgment  in  this  case  is  founded  upon  what  to  me  is  the  plain 
language  of  this  Act  of  Parliament.  I  think  it  is  infinitely  better, 
although  an  absurdity  or  an  injustice  or  other  objectionable  result 
may  be  evolved  as  the  consequence  of  your  construction,  to  adhere 
to  the  words  of  an  Act  of  Parliament  and  leave  the  Legislature  to 
set  it  right  than  to  alter  those  words  according  to  one's  notion  of 
an  absurdity. 

Now  the  words  of  the  section  to  my  mind  are  plain.  It  says : 
"  When  any  property  of  the  bankrupt  acquired  by  the  trustee 
under  this  Act  consists  of  land  of  any  tenure  burdened  with 
onerous  covenants  or  unmarketable  shares  "  —  I  want  to  call  your 
Lordships*  attention  to  this,  it  says  ''unmarketable  shares,*  it 
does  not  say  shares  that  are  pledged,  and  not  worth  more  than 
the  sum  they  are  pledged  for  —  "in  companies,  of  unprofitable 
contracts  or  of  any  other  property  that  is  unsaleable,  or  not  readily 
saleable,  by  reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act  or  to  the  payment  of  any  sum  of  money, 
the  trustee,  notwithstanding  he  has  endeavoured  to  sell, "  and  so 
forth,  "  may,  by  writing  under  his  hand,  disclaim  such  property;  * 
and  now  I  will  ask  your  Lordships  to  mark  the  words  which  fol- 
low, "  and  upon  the  execution  of  such  disclaimer  the  property 
disclaimed  shall,  if  the  same  is  a  contract,  be  deemed  to  be  deter- 
mined from  the  date  of  the  order  of  adjudication. "  What  is  the 
plain  sense  of  that  ?  The  Legislature  might  have  said  "  shall  be 
determined  from  that  date. "  What  is  the  difference  between  say- 
ing "  shall  be  deemed  to  be  determined  "  and  saying  "  shall 
be  determined  "  ?  *  I  cannot  see.  Then  it  goes  on :  "  and  [*  466] 
if  the  same  is  a  lease  be  deemed  to  have  been  surrendered 
on  the  same  date. "  I  suppose  they  might,  although  it  would  not 
have  been  good  English  or  good  grammar,  have  said  **  shall  be  "  or 
"  shall  have  been  surrendered  as  from  that  date ;  *  but  it  would  not 
have  been  the  truth,  for  it  would  not  have  been  in  fact  surrendered, 
and  therefore  the  right  expression  to  use,  to  my  mind,  was  to  say 
that  it  shall  be  deemed  to  have  been  surrendered  as  from  that  date, 
"  and  if  the  same  be  shares  in  any  company,  be  deemed  to  be  for- 
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feited  from  that  date. "  I  cannot  help  saying  it  is  a  striking  thing 
if  this  consequence  should  follow,  which  I  think  I  suggested  in 
the  course  of  the  argument,  tiiat  by  virtue  of  this  Act  of  Parlia- 
ment a  present  might  be  made  to  a  company  of,  say  £500  worth  of 
shares  which  had  been  pledged  to  some  person  to  the  value  of 
£500,  and  which  were  worth  that  and  no  more ;  but  I  doubt  very 
much  whether  that  would  be  within  the  section  of  the  Act  of  Par- 
liament, because  the  expression  is  ''unmarketable  shares,*  and 
those  would  not  be  unmarketable.  Then  the  section  says :  "  and 
if  any  other  species  of  property  it  shall  revert  to  the  person 
entitled  on  the  determination  of  the  estate  or  interest  of  the  bank- 
rupt; but  if  there  shall  be  no  person  in  existence  so  entitled, 
then  in  no  case  shall  any  estate  or  interest  therein  remain  in  the 
bankrupt " 

Now  those  are  the  plain  words.  It  is  admitted  that  there  is  a 
non -natural  construction  to  be  put  upon  them :  I  should  not  say 
"  construction, "  because  it  is  not  a  case  of  construction ;  it  is  not 
what  Lord  Wbnsleydalb  calls  a  modification  of  the  words,  —  it  is 
a  case  of  positive  addition  to  the  language,  and  an  addition  to  the 
language  in  this  remarkable  way ;  if  it  is  only  a  case  of  lessor  and 
lessee,  then  you  add  no  words  and  the  lease  is  actually  surrendered 
—  that  is  the  argument  as  I  understand  it;  but  if  it  is  a  case  of 
lessor,  lessee,  and  assignee  of  the  lease,  and  the  assignee  becomes 
bankrupt,  then  you  insert  these  words  in  the  Act  of  Parliament, 
"  shall  be  deemed  to  have  been  surrendered.  *  I  would  use  the 
forcible  language  of  that  consummate  Judge  James,  L.  J.,  in 
Hx  parte  Walton,  17  Ch.  D.  756 :  "  It  must  be  understood  as  say- 
ing '  shall  as  between  the  lessor  on  the  one  hand  and  the 
[*  467]  bankrupt,  his  trustee  and  estate  on  *  the  other  hand,  be 
deemed  to  have  been  surrendered. '  *  So  that  in  the  case 
of  lessor  and  lessee  only,  that  is  to  say  bankrupt  lessee,  you  insert 
no  words  and  there  is  a  surrender;  in  the  case  of  lessor,  lessee 
and  bankrupt  assignee,  you  insert  those  words  which  James,  L.  J. , 
says  must  be  put  in.  What  justification  is  there  for  that  ?  On 
the  ground  that  otherwise  it  leads  to  an  absurdity.  But  it  leads 
to  an  absurdity  if  you  put  the  words  in  —  that  is  the  mischief  of 
it.  If  I  could  see  that  putting  the  words  in  would  get  you  out  of 
an  absurdity  and  lead  you  into  no  other  absurdity,  then  I  should 
be  inclined  to  put  in  the  words  too ;  but,  to  my  mind,  there  is  as 
great  absurdity  and  as  gross  an  injustice  resulting  from  the  inser- 
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tion  of  those  words  in  this  particular  case  as  there  is  in  not  insert- 
ing them  in  the  case  which  he  put&  I  remember  the  Lord 
Justice  telling  me  the  gratification  with  which  he  had  been  able 
to  get  out  of  what  he  thought  the  mischievous  consequences  of 
this  Act  of  Parliament  Undoubtedly  it  is  a  shocking  thing  to 
consider,  as  he  says,  that  there  would  be  the  most  grievous  in* 
justice  and  the  most  revolting  absurdity  if  the  Act  is  to  be  con- 
strued, as  in  my  judgment  it  ought  to  be  construed,  that  is  to  say 
according  to  its  plain  language ;  because  you  might  have  a  case  of 
an  equitable  deposit  of  a  lease  for  value,  the  trustee  disclaims  and 
the  lease  is  gone,  to  the  great  and  unjust  loss  of  the  man  with 
whom  it  has  been  deposited.  But  I  doubt  if  the  Lord  Justice 
would  have  argued  as  he  did  had  he  foreseen  this  casa  The  con- 
clusion come  to  is  not  to  me  intelligible.  The  lease  is  to  be 
deemed  to  be  surrendered  as  between  A.  and  6.  but  not  between 
A.  and  C,  — between  them  it  is  to  exist  or  be  deemed  to  exist. 
The  shares  are  to  be  deemed  forfeited  as  between  the  company  and 
A.,  but  not  as  between  the  company  and  B.,  to  whom  A.  has 
pledged  them.  Nor,  I  suppose,  as  between  the  company  and  the 
original  shareholder.  What  is  to  happen  ?  What  is  to  follow  ? 
May  the  bankrupt  pay  the  debt  and  take  the  shares  or  lease? 
Suppose  the  lease  is  valuable  to  him  on  account  of  a  goodwill. 
What  is  to  happen  ?  They  are  to  be  and  at  the  same  time  not  to 
be,  which  passes  omnipotence,  even  that  of  Parliament  It  is 
hardly  an  argument  in  construing  this  statute ;  but  if  its  framer 
meant  what  your  Lordships  say  his  words  mean,  he  could  easily 
have  said  that  the  bankrupt  should  be  discharged  from 
all  the  obligations  of  « the  lease.  No  doubt  the  difficulties  [*  468] 
of  the  point  would  have  arisen  then,  but  he  would  have 
said  what  he  meant 

For  what  this  unhappy  appellant  is  to  do  or  suffer  I  cannot  see, 
except  this,  that  according  to  the  judgment  of  this  House,  be  is 
to  pay  the  rent  for  the  rest  of  the  lease.  But  is  he  ever  to  have 
any  enjoyment  of  the  property  ?  I  cannot  see  that  he  is.  If  he 
were  to  bring  ejectment,  it  would  be  said,  *  Tou  are  in  this 
dilemma,  either  the  lease  is  surrendered  and  then  you  have  no 
title,  or  if  it  is  still  in  existence  you  have  assigned  it  to  somebody 
else."  He  cannot  maintain  an  ejectment  What  is  he  to  do? 
The  23rd  section  says,  "  Any  person  interested  in  any  disclaimed 
property  may  apply  to  the  Court,   and  the  Court  may  upon  such 
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application  order  possession  of  the  disclaimed  property  to  be  deliv- 
ered up  to  him/  and  so  forth.  Is  he  interested  in  the  disclaimed 
property  ?  Certainly  not.  He  has  parted  with  all  his  interest  in 
it  His  only  interest  in  it  is  that  unpleasant  one  of  having  a  duty 
in  respect  of  it  It  seems  to  me  that  if  he  were  to  apply  to  the 
Court,  it  would  be  impossible  that  the  Court  would  grant  him 
possession  of  it  I  say  here  is  a  revolting  absurdity  and  a  shock- 
ing injustice,  as  far  as  I  can  make  it  out,  in  the  consequences,  not 
of  the  construction,  but  of  the  addition  which  has  been  made  to 
the  language  of  the  Legislature ;  that  is  to  say,  this  unfortunate 
man,  for  anything  I  can  see,  may  have  to  pay  this  rent  to  the  end 
of  the  term  and  yet  have  no  enjoyment  of  the  property.  I  do 
not  see  how  he  is  to  get  it  When  I  say  this  man,  I  mean  a 
lessee,  because  I  am  not  arguing  upon  the  particular  merits  of  this 
case,  for  I  suppose,  somehow  or  other,  as  a  matter  of  mercy,  some 
relief  will  be  given  to  him.  There  is  no  doubt  the  respondents 
may  give  it  to  him  by  insisting  upon  the  payment  of  the  rent 
from  the  mortgagees  in  possession.  I  cannot  see  why  this  course 
was  not  taken.  I  am  speaking  in  the  abstract  I  say  that  the 
consequences  of  the  construction  put  upon  this  Act  of  Parliament 
are  that  the  lessee  may  have  to  pay  rent  and  yet  have  no  benefit 
from  the  property  in  respect  of  which  he  is  paying  the  rent 

There  is  just  one  word  more  that  I  should  like  to  say,  which 
is  this.  Suppose  the  bankrupt  is  not  discharged,  which  he  may 
not  be,  unless  he  pays  a  certain  amount  —  a  certain  number  of 
shillings  in  the  pound  —  (I  am  glad  to  think  that  in  the  last  Act 
it  is  more  onerous  than  it  is  in  this  Act)  —  at  the  expira- 
[*469]  tion  of  *  three  years  from  the  close  of  the  bankruptcy  "  if 
the  debtor  has  not  obtained  an  order  of  discharge,  any 
balance  remaining  unpaid  in  respect  of  any  debt  proved  in  such 
bankruptcy  shall  be  deemed  to  be  a  subsisting  debt  in  the  nature 
of  a  judgment  debt "  32  &  33  Vict ,  c.  71,  s.  54,  sub-s.  2.  I  will 
not  say  this  particular  lessee,  but  what  is  a  lessee  to  do  under 
those  circumstances?  Is  he  to  prove  his  debt  and  to  have  in 
effect  a  judgment  debt  against  the  bankrupt  assignee  of  the  lease  ? 
That  cannot  be,  because,  as  between  the  assignee  of  the  lease  and 
the  lessor,  the  lease  is  determined.  What  is  to  happen  I  do  not 
see. 

Now,  I  must  say,  as  far  as  my  own  judgment  is  concerned,  as 
far  as,  independently  of  authority,  I  can  make  up  my  mind  upon 
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this  matter,  it  seems  to  me  a  plain  case.  I  think  the  language  of 
the  Act  of  Parliament  is  unmistakable,  and  I  think  it  is  a  wrong 
and  objectionable  thing  to  endeavour  to  add  words  to  an  Act  of 
Parliament  or  to  any  other  document  for  the  purpose  of  avoiding 
an  absurdity  that  was  not  seen  by  nor  in  the  contemplation  of  the 
person  who  drew  the  Act  of  Parliament  or  other  document,  and 
who  therefore  framed  the  provision  in  plain  language  as  he  thought 
because  he  knew  of  no  better.  In  this  particular  case  I  cannot 
see  but  that  as  much  mischief  and  injustice  will  result  from  the 
decision  of  your  Lordships  as  would  result  from  a  decision  the 
other  way.  To  my  mind  it  comes  to  this.  The  statute  says 
the  lease  shall  be  deemed  to  be  surrendered,  your  Lordships  say  it 
shall  not ;  you  do  this  to  avoid  an  injustice,  and  in  doing  it  you 
cause  another.  At  the  same  time,  although  I  speak  in  this  way,  I 
desire  to  add,  with  perfect  sincerity,  that  I  suppose,  considering 
the  weight  of  authority  against  me,  I  must  be  in  the  wrong  in  the 
opinion  I  have  formed,  and  although  I  cannot  concur  in  the  views 
which  have  been  expressed,  I  am  quite  aware  that  it  is  right  that 
the  judgment  should  be  the  other  way. 

Judgment  appealed  against  affirmed  and  appeal  dismissed 
with  costs. 
Lords*  Journals,  3rd  April,  1884. 

ENGLISH  NOTES. 

The  enactment  as  to  disclaimer  contained  in  the  Bankruptcy  Act, 
1883  (46  &  47  Vict^  c.  52,  s.  55),  is  substantially  to  the  same  effect  as  the 
clause  in  previous  Acts;  only  the  effect  of  the  disclaimer  is  worked  out 
in  detail  by  giving  a  discretionary  power  to  the  Court  to  deal  with 
various  indirect  consequences  of  the  disclaimer.  The  principle  estab- 
lished by  the  above  cases  is  however  left  untouched;  indeed  it  is 
expressly  recognised  by  a  new  proviso,  that  the  disclaimer  ''shall  not, 
except  so  tixi  as  is  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  liability,  affect  the  rights  or 
liabilities  of  any  other  person." 

The  following  are  some  of  the  cases  in  which  the  special  provisions 
of  the  fifty-fifth  clause  of  the  Act  of  1883  have  been  applied  or  worked 
out:  £x parte  Shilsan,  In  re  Cock  (1887),  20  Q.  B.  D.  343,  57  L.  J. 
Q.  B.  169,  58  L.  T.  586,  26  W.  R  187;  In  re  Finley,  Ex  parte  Cloth- 
workers'  Co.  (C.  A.  1888),  21  Q.  B.  D.  475,  57  L.  J.  Q.  B.  626,  60 
L.  T.  134,  37  W.  R.  6;  Ex  parte  Morgan,  In  re  Morgan  (1889),  22  Q. 
B.  D.  592,  58  L.  J.  Q.  B.  295,  60  L.  T.  941,  37  W.  R.  344;  Ex 
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parte  MiUs,  In  re  Walker  (1896),  64  L.  J.  Q.  B.  783,  72  L.  T. 
330. 

The  principle  of  interpretation  of  a  statutory  enactment  enunciated 
by  the  judgment  of  Lord  Selborne,  and  reiterated  by  Lord  Cairns  in 
the  principal  case  (No.  4,  supra)^  —  namely,  that  a  statut-e  should,  if  pos- 
sible, be  construed  so  as  to  avoid  extending  it  to  collateral  effects  and 
consequences  beyond  the  general  object  and  policy  of  the  statute  itself, 
and  injurious  to  third  parties,  with  whose  interest  the  statute  need  not 
and  does  not  profess  to  directly  deal,  —  is  referred  to  at  length  and 
relied  on  in  the  judgment  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  Railton  v.  Wood  (1890),  16  App.  Cas.  366,  69  L.  J.  P.  C.  84. 

AMERICAN  NOTES. 

Independent  of  special  provision  by  statute,  the  creditor  would  not  be 
barred  of  his  right  to  recover  subsequent  rent  under  the  lease,  except  where, 
in  the  absence  of  an  express  covenant,  there  has  been  an  assignment  and  ac- 
ceptance by  the  assignee  in  bankruptcy.  Taylor  on  Landlord  and  Tenant, 
sect.  457;  Lansing  v.  Prendergaft,  1  Johnson  (N.  Y.),  128  (an  insolvency  case, 
citing  Mills  v.  Auriol,  8  East,  318;  Marks  v.  Upton,  7  T.  R.  305);  Hamillon  v. 
Atherton^  1  Ashmead  (Penn.),  67. 

The  assignee  in  bankruptcy  does  not  become  liable  for  rent  unless  he  takes 
possession  of  the  premises  or  otherwise  elects  to  accept  the  term.  Martin  v. 
Black,  0  Paige  (N.  Y.  Chan.),  641 ;  38  Am.  Dec.  .574.  So  in  insolvency.  Comr 
numwecdth  v.  Franklin  Ins.  Co.,  115  Massachusetts,  278  (citing  Turner  v.  Rich- 
ardson, 7  East,  335) ;  Hoyt  v.  Stoddard,  2  Allen  (Mass.),  442,  where  the  Court 
said :  '*  The  distinction  between  an  assignee  by  deed  and  by  operation  of  law 
is  this :  the  former  becomes  liable  without  entry,  by  accepting  the  deed,  while 
the  latter  is  chargeable  only  by  actual  proof  of  entry,  or  other  unequivocal 
proof  of  an  acceptance  of  the  lease  "  (citing  Turner  v.  Richardson,  supra  ;  Cope- 
land  V.  Stephens,  1  B.  &  Aid.  604,  and  followed  in  Re  Washburn,  11  Bankruptcy 
Register,  66,  where  Lowell,  J.,  says :  "  No  one  is  to  be  held  bound  to  cove- 
nants without  his  own  consent,  and  this  is  especially  true  of  one  who  acts  in  a 
representative  character  "). 
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No.  1.  — WOOD  V.  LEADBITTER 
(EX.  1845.) 

No.  2.  — GUYOT  V.  THOMSON, 
(c.  A.  1894) 

RULE. 

A  LICENSE  properly  so  called  is  in  its  nature  revocable. 
But  where  a  privilege  called  a  license  is  granted  for  a  cer- 
tain period  by  a  deed  made  for  valuable  consideration,  and 
imposing  mutual  obligations  on  the  parties,  a  covenant 
not  to  revoke  may  be  implied. 

Wood  V.  Leadbitter. 

13  Meeson  &  Welsby,  838-856  (s.  c.  14  L.  J.  Ex.  161). 

License.  —  BevocixHon. 

To  an  action  of  trespass  for  assault  and  finlse  imprisonment,  the  de-  [888] 
fendant  pleaded,  that,  at  the  time  of  the  supposed  trespass,  the  plaintiff 
was  in  a  close  of  Lord  E.,  and  that  the  plaintiff,  as  the  servant  of  Lord  E.,  and 
by  his  command,  moUiter  manus  imposuit  on  the  plaintiff  to  remove  him  from 
the  said  close,  which  was  the  trespass  complained  of.  The  plaintiff  replied,  that 
he  was  in  the  close  by  the  leave  and  license  of  Lord  E. ;  which  was  traversed  by 
the  rejoinder.  The  evidence  was,  that  Lord  E.  was  steward  of  the  Doncaster 
races ;  that  tickets  of  admission  to  the  Grand  Stand  were  issued,  with  his  sanc- 
tion, and  sold  for  a  guinea  each,  entitling  the  holders  to  come  into  the  stand, 
and  the  inclosure  round  it,  during  the  races  ;  that  the  plaintiff  bought  one  of  the 
tickets,  and  was  in  the  inclosure  during  the  races ;  that  the  defendant,  by  the 
order  of  Lord  £.,  desired  him  to  leave  it,  and,  on  his  refusing  to  do  so,  the  de- 
fendant, after  a  reasonable  time  had  elapsed  for  his  quitting  it,  put  him  out, 
using  no  unnecessary  violence,  but  not  returning  the  guinea.  Held,  that  on 
this  evidence  the  jury  were  properly  directed  to  find  the  issue  for  the  defendant. 

A  right  to  come  and  remain  for  a  certain  time  on  the  land  of  another  can  be 
granted  only  by  deed;  and  a  parol  license  to  do  so,  though  money  be  paid  for 
it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 

Trespass  for  assault  and  false  imprisonment.  Plea,  that,  at 
the  time  of  the  said  supposed  trespass,  the  plaintiff  was  in  a  cer- 
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tain  close  of  the  Earl  of  Eglintoun,  and  that  the  defendant,  as  the 
servant  of  Lord  Eglintoun,  and  by  his  command,  gently  laid  his 
hands  upon  the  plaintiff,  in  order  to  remove  him  from  the  said 
close,  using  no  unnecessary  violence  in  so  doing,  which  is  the 
same  supposed  trespass  in  the  decleu^tion  mentioned,  &c.  Sepli- 
cation,  that,  at  the  time  of  the  said  removal,  the  plaintiff  was  in 
the  said  close  by  the  leave  and  license  of  Lord  Eglintoun.  Re- 
joinder, traversing  the  leave  and  license,  and  issue  thereon. 

At  the  trial,  before  Eolfb,  B.,  at  the  Middlesex >  Sittings  after 
last  Trinity  Term,  the  facts  appeared  to  be  these:  The  Earl  of 
Eglintoun  was  steward  of  the  Doncaster  races,  1843.  Tickets  for 
admission  to  the  Grand  Stand,  which  were  issued  under  the 
authority  of  the  stewards,  were  sold  in  the  town  for  a  guinea 
each,  and  it  was  understood  that  they  entitled  the  holders  to  come 
into  the  stand,  and  the  inclosure  surrounding  it,  during  every  day 
of  the  races,  which  lasted  four  days.  The  plaintiff  purchased  one 
of  these  tickets,  and  came  into  the  inclosure  on  one  of  the  race 
days ;  and  while  the  races  were  going  on,  the  defendant,  who  was 
an  officer  of  police,  by  the  order  of  Lord  Eglintoun,  desired  him 
to  go  out  of  the  inclosure  (in  consequence  of  some  alleged  mal- 
practices of  his  on  a  former  occasion,  connected  with  the  turf), 
telling  him  that  if  he  did  not  do  so,  force  would  be  used 
[*  839]  to  turn  him  out  The  plaintiff  refused  to  *  depart,  where- 
upon the  defendant,  by  the  order  of  Lord  Eglintoun,  took 
him  by  the  arm  and  forced  him  out,  using  no  unnecessary  violence. 

The  learned  Judge  directed  the  jury,  that,  assuming  the  ticket 
to  have  been  sold  to  the  plaintiff  under  the  sanction  of  Lord 
Eglintoun,  it  still  was  lawful  for  Lord  Eglintoun,  without  re- 
turning the  guinea,  and  without  assigning  any  reason,  to  order 
the  plaintiff  to  quit  the  inclosure,  which,  on  this  record,  was 
admitted  to  be  his  property ;  and  that,  if  the  jury  were  satisfied 
that  notice  was  given  to  the  plaintiff,  requiring  him  to  quit  the 
ground,  and  that,  before  he  was  forcibly  removed  by  the  defend- 
ant, a  reasonable  time  had  elapsed  during  which  he  might  have 
gone  away  voluntarily,  then  the  plaintiff  was  not,  at  the  time  of 
the  removal,  on  the  ground  by  the  leave  and  license  of  Lord 
Eglintoun.  Upon  this  direction,  the  jury  found  a  verdict  for  the 
defendant  on  this  issue. 

In  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection ;  contending,  that,  under  the  circum- 


B.  C.  VOL.  XVI.]  LICENSE.  51 

Ho.  1.  —  Wood  ▼.  iMdUtter,  IS  Moeo.  &  Wall.  888,  840. 

stances,  the  license  to  come  into  the  inclosure  during  the  races, 
given  upon  the  purchase  of  the  ticket,  was  not  revocable  during 
the  races,  or,  at  all  events,  not  without  returning  the  price  of  the 
ticket,  and  therefore  that  the  plaintiff  remained  there,  at  the  time 
of  the  trespass,  by  the  leave  and  license  of  Lord  Eglintoun.  In 
Hilary  Term  (Jan.   17th),  cause  was  shown  against  the  rule  by 

Kelly,  Wortley,  Martin,  and  Peacock ;  and  on  subsequent  days 
(Jan.  18th  and  21st) 

Jervis,  Humf  rey,  and  Petersdorff  were  heard  in  support  of  the  rule. 

The  arguments  and  authorities  are  so  fully  stated  and  considered 
in  the  judgment,  that  it  appears  to  be  unnecessary  to  report 
them  in  detail.  The  following  authorities  *  were  referred  to  [*  840] 
and  commented  on  :  Termes  de  la  Ley,  title  "  Easement ; " 
Gale  and  Whatley  on  Easements,  18,  33;  Bro.  Abr.,  Licenses,  pi. 
9, 15 ;  Co.  Litt  9 b;  2  Bla.  Comm.  20 ;  Shep.  Touchst  231 ;  Com. 
Dig.  Pleader,  (3  M),  42;  Duchess  of  Suffolk's  Case,  13  Hen.  VIL, 
f.  13;  Webb  v.  Paternoster,  2  Boll.  Eep.  143,  152,  Poph.  151, 
Palmer,  71,  Godb.  282;  s.  a  nom.  Flumer  v.  Webb,  Noy,  98; 
Hoskins  v.  Bobbins,  2  Ventr.  123,  163 ;  Bradley  v.  Gill,  1  Lutw. 
69;  Wood  v.  Lake,  Sayer,  3;  Dennett  v.  Orover,  Willes,  195; 
Mayor  of  Northampton  v.  Ward,  1  Wils.  107,  2  Str.  1238; 
Bitckeridge  v.  Ingram,  2  Ves.  jun.  652;  Fentiman  v.  Smith,  4 
East,  107  (7  E.  E.  533);  Winter  v.  Brochvell,  8  East,  308 
(9  B.  R  454);  Doe  d,  Foley  v.  Wilson,  11  East,  56;  Clifford  v. 
Brandon,  2  Camp.  358  (11  R  B.  731) ;  Ditcham  v.  Bond,  3 
Camp.  524  (14  R  R  835) ;  Taylor  v.  Waters,  7  Taunt  374  (18 
R  R  499) ;  Bex  v.  Hagworthingham,  IB.  &  Cr.  634,  3  D.  &  E. 
16 ;  Hewlins  v.  Shippam,  5  B.  &  C.  222,  7  D.  &  R  783  (31  R 
R  757) ;  Bryan  v.  Whistler,  8  B.  &  C.  288,  2  Man.  &  E.  318 
(32  R  R  389) ;  Liggins  v.  Inge,  7  Bing.  682,  5  M.  &  P.  712  (33 
E.  R  615);  Cocker  v.  Cowper,  1  G,  M.  &  R  418;  Carrington  v. 
Boots,  2  M.  &  W.  248 ;  Bridges  v.  Blanchard,  1  Ad.  &  Ell.  536, 
4  Ad.  &  Ell.  176 ;  Bird  v.  JETigginson,  2  Ad.  &  Ell.  696,  6  Ad. 
&  Ell.  824 ;  Wallis  v.  Harrison,  4  M.  &  W.  538 ;  Thomas  v. 
Marsh,  5  C.  &  P.  596;  Williams  v.  Morris,  8  M.  &  W.  488; 
Wood  V.  Manley,  11  Ad.  &  Ell.  34,  3  Per.  &  D.   5. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,   B.  —  This  was  an  action  tried  before  my  Brother 
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BoLFE  at  the  sittings  after  last  Trinity  Term.  It  was  an 
[*  841]  action  for  an  assault  and  false  imprisonment     The  *  plea 

(on  which  alone  any  question  arose)  was,  that  at  the  time 
of  the  alleged  trespass  the  plaintiff  was  in  a  certain  close  of  Lord 
Eglintoun,  and  the  defendant,  as  the  servant  of  Lord  !E^lintoun, 
and  by  his  command,  laid  his  hands  upon  the  plaintiff  in  order  to 
remove  him  from  the  said  close,  using  no  unnecessary  violence. 
Eeplication,  that,  at  the  time  of  such  removal,  the  plaintiff  was 
in  the  said  close  by  the  leave  and  license  of  Lord  Eglintoun. 
The  leave  and  license  was  traversed  by  the  defendant,  and  issue 
was  joined  on  that  traversa  On  the  trial  it  appeared  that  the 
place  from  which  the  plaintiff  was  removed  by  the  defendant  was 
the  inclosure  attached  to  and  surrounding  the  great  stand  on  the 
Doncaster  race-course;  that  Lord  Eglintoun  was  steward  of  the 
races  there  in  the  year  1843 ;  that  tickets  were  sold  in  the  town  of 
Doncaster  at  one  guinea  each,  which  were  understood  to  entitle 
the  holders  to  come  into  the  stand,  and  the  inclosure  surrounding 
it,  and  to  remain  there  every  day  during  the  races.  These  tickets 
were  not  signed  by  Lord  Eglintoun,  but  it  must  be  assumed  that 
they  were  issued  with  his  privity.  It  further  appeared,  that  the 
plaintiff,  having  purchased  one  of  these  tickets,  came  to  the  stand 
during  the  races  of  the  year  1843,  and  was  there  or  in  the  inclosure 
while  the  races  were  going  on,  and  while  there,  and  during  the 
races,  the  defendant,  by  the  order  of  Lord  Eglintoun,  desired  him 
to  depart,  and  gave  him  notice  that  if  he  did  not  go  away,  force 
would  be  used  to  turn  him  out  It  must  be  assumed  that  the 
plaintiff  had  in  no  respect  misconducted  himself,  and  that,  if  he 
had  not  been  required  to  depart,  his  coming  upon  and  remaining 
in  the  inclosure  would  have  been  an  act  justified  by  his  purchase 
of  the  ticket  The  plaintiff  refused  to  go,  and  thereupon  the 
defendant,  by  oidear  .of  Lord  Eglintoun,  forced  him  out,  without 
returning  the  guinea,  using  no  unnecessary  violence. 

My  Brother  Eolfe,  in  directing  the  jury,  told  them, 
[*842]    that,  •even  assuming  the  ticket  to  have  been  sold  to  the 

plaintiff  under  the  sanction  of  Lord  Eglintoun,  still  it 
was  lawful  for  Lord  Eglintoun,  without  returning  the  guinea,  and 
without  assigning  any  reason  for  what  he  did,  to  order  the  plain- 
tiff to  quit  the  inclosure,  and  that,  if  the  jury  were  satisfied  that 
notice  was  given  by  Lord  Eglintoun  to  the  plaintiff,  requiring 
him  to  quit  the  ground,  and  that,  before  he  was  forcibly  removed 
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by  the  defendant,  a  reasonable  time  had  elapsed,  during  which  he 
might  conveniently  have  gone  away,  then  the  plaintiff  was  not, 
at  the  time  of  the  removal,  on  the  place  in  question  by  the  leave 
and  license  of  Lord  Eglintoun.  On  this  direction  the  jury  found 
a  verdict  for  the  defendant  In  last  Michaelmas  Term,  Mr. 
Jervis  obtained  a  rule  nisi  to  set  aside  the  verdict  for  misdirec- 
tion, on  the  ground,  that,  under  the  circumstances,  Lord  Eglintoun 
must  be  taken  to  have  given  the  plaintiff  leave  to  come  into  and 
remain  in  the  inclosure  during  the  races;  that  such  leave  was  not 
revocable,  at  all  events  without  returning  the  guinea ;  and  so  that, 
at  the  time  of  the  removal,  the  plaintiff  was  in  the  inclosure  by 
the  leave  and  license  of  Lord  Eglintoun.  Cause  was  shown  dur- 
ing last  term,  and  the  question  was  argued  before  my  Brothers 
Pakkb  and  Bolfe  and  myself;  and  on  accoimt  of  the  conflicting 
authorities  cited  in  the  argument,  we  took  time  to  consider  our 
judgment,  which  we  are  now  prepared  to  deliver. 

That  no  incorporeal  inheritance  affecting  land  can  either  be 
created  or  transferred  otherwise  than  by  deed,  is  a  proposition  so 
well  established,  that  it  would  be  mere  pedantry  to  cite  authori- 
ties in  its  support.  All  such  inheritances  are  said  emphatically 
to  lie  in  grant,  and  not  in  livery,  and  to  pass  by  mere  delivering 
of  the  deed.  In  all  the  authorities  and  text-books  on  the  subject, 
a  deed  is  always  stated  or  assumed  to  be  indispensably  requisite. 

And  although  the  older  authorities  speak  of  incorporeal  in- 
heritances, yet  there  is  no  doubt  but  that  the  principle 
♦does  not  depend  on  the  quality  of  interest  granted  or  [*843] 
transferred,  but  on  the  nature  of  the  subject-matter:  a 
right  of  common,  for  instance,  which  is  a  profit  d  prendre,  or  a 
right  of  way,  which  is  an  easement,  or  right  in  nature  of  an 
easement,  can  no  more  be  granted  or  conveyed  for  life  or  for  years 
without  a  deed,  than  in  fee  simple.  Now,  in  the  present  case, 
the  right  claimed  by  the  plaintiff  is  a  right,  during  a  portion  of 
each  day,  for  a  limited  number  of  days,  to  pass  into  and  through 
and  to  remain  in  a  certain  close  belonging  to  Lord  Eglintoun ;  to 
go  and  remain  where  if  he  went  and  remained,  he  would,  but  for 
the  ticket,  be  a  trespasser.  This  is  a  right  affecting  land  at  least 
as  obviously  and  extensively  as  a  right  of  way  over  the  land,  —  it 
is  a  right  of  way  and  something  more :  and  if  we  had  to  decide 
this  case  on  general  principles  only,  and  independently  of  author- 
ity, it  would  appear  to  us  perfectly  clear  that  no  such  right  can 
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be  created  otherwise  than  by  deed.  The  plaintiff,  however,  in 
this  case  argues,  that  he  is  not  driven  to  claim  the  right  in  ques- 
tion strictly  as  grantee.  He  contends,  that,  without  any  grant 
from  Lord  Eglintoun,  he  had  license  from  him  to  be  in  the  close 
in  question  at  the  time  when  he  was  turned  out,  and  that  such 
license  was,  under  the  circumstances,  irrevocable.  And  for  this 
he  relies  mainly  on  four  cases,  which  he  considers  to  be  expressly 
in  point  for  him,  viz.  Webb  v.  Paternoster,  reported  in  five  different 
books,  namely.  Palmer,  Tl,  Roll.  143  and  152,  Noy,  98,  Popham, 
151,  and  Godbolt,  282;  Wood  v.  Lake,  Sayer,  3;  Taylor  v. 
Waters,  7  Taunt  374  (18  R  R  499) ;  and  Wood  v.  Manley,  11 
Ad.  &  K  34,  3  Per.  &  D.  5. 

As  the  aigument  of  the  plaintiff  rested  almost  entirely  on  the 
authority  of  these  four  cases,  it  is  very  important  to  look  to  them 
minutely,  in  order  to  see  the  exact  points  which  they  severally 
decided. 

Before,  however,  we  proceed  to  this  investigation,  it  may 
[*844]  *be  convenient  to  consider  the  nature  of  a  license,  and 
what  are  its  legal  incidents.  And,  for  this  purpose,  we 
cannot  do  better  than  refer  to  Lord  Ch.  J.  Vaughan's  elaborate 
judgment  in  the  case  of  Thomas  v.  Sorrell,  as  it  appears  in  his 
Reports.  The  question  there  was  as  to  the  right  of  the  Crown  to 
dispense  with  certain  statutes  regulating  the  sale  of  wine,  and  to 
license  the  Vintners'  Company  to  do  certain  acts  notwithstanding 
those  statutes. 

In  the  course  of  his  judgment  the  Chief  Justice  says,  Yaughan, 
351 :  "  A  dispensation  or  license  properly  passeth  no  interest,  nor 
alters  or  transfers  property  in  anything,  but  only  makes  an  action 
lawful,  which  without  it  had  been  unlawful.  As  a  license  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions  which,  without  license,  had  been  unlawful.  But 
a  license  to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed 
to  his  own  use;  to  cut  down  a  tree  in  a  man's  ground,  and  to 
carry  it  away  the  next  day  after  to  his  own  use,  are  licenses  as 
to  the  acts  of  hunting  and  cutting  down  the  tree,  but  as  to  the 
carrying  away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants.  So,  to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood 
in  my  chimney  to  warm  him  by,  as  to  the  actions  of  eating,  firing 
my  wood,  and  warming  him,  they  are  licenses;  but  it  is  con- 
sequent necessarily  to  those  actions  that  my  property  may  be 
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destroyed  in  the  meat  eaten,  and  in  the  wood  burnt  So  as  in 
some  cases,  by  consequent  and  not  directly,  and  as  its  effect,  a 
dispensation  or  license  may  destroy  and  alter  property." 

Now,  attending  to  this  passage,  in  conjunction  with  the  title 
"  License'  in  Brooke's  Abridgment,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  license  is  in  its  nature  revo- 
cable, we  have  before  us  the  whole  principle  of  the  law  on  this 
subject  A  mere  license  is  revocable :  but  that  which  is 
called  a  license  is  often  something  *  more  than  a  license ;  [*  845] 
it  often  comprises  or  is  connected  with  a  grant,  and  then 
the  party  who  has  given  it  cannot  in  general  revoke  it,  so  as  to 
defeat  his  grant,  to  which  it  was  incident 

It  may  further  be  observed,  that  a  license  under  seal  (provided 
it  be  a  mere  license)  is  as  revocable  as  a  license  by  parol ;  and,  on 
the  other  hand,  a  license  by  parol,  coupled  with  a  grant,  is  as 
irrevocable  as  a  license  by  deed,  provided  only  that  the  grant  is  of 
a  nature  capable  of  being  made  by  parol.  But  where  there  is  a 
license  by  parol,  coupled  with  a  parol  grant,  or  pretended  grant, 
of  something  which  is  incapable  of  being  granted  otherwise  than 
by  deed,  there  the  license  is  a  mere  license ;  it  is  not  an  incident 
to  a  valid  grant,  and  it  is  therefore  revocabla  Thus,  a  license  by 
A.  to  hunt  in  his  park,  whether  given  by  deed  or  by  parol,  is 
revocable;  it  merely  renders  the  act  of  hunting  lawful,  which, 
without  the  license,  would  have  been  unlawful.  If  the  license 
be,  as  put  by  Chief  Justice  Vaughan,  a  license  not  only  to  hunt, 
but  also  to  take  away  the  deer  when  killed  to  his  own  use,  this  is 
in  truth  a  grant  of  the  deer,  with  a  license  annexed  to  come  on 
the  land :  and  supposing  the  grant  of  the  deer  to  be  good,  then 
the  license  would  be  irrevocable  by  the  party  who  had  given  it ; 
he  would  be  estopped  from  defeating  his  own  grant,  or  act  in 
the  nature  of  a  grant  But  suppose  the  case  of  a  parol  license  to 
come  on  my  lands,  and  there  to  make  a  watercourse,  to  flow  on 
the  land  of  the  licensee.  In  such  a  case  there  is  no  valid  grant 
of  the  watercourse,  and  the  license  remains  a  mere  license,  and 
therefore  capable  of  being  revoked.  On  the  other  hand,  if  such  a 
license  were  granted  by  deed,  then  the  question  would  be  on  the 
construction  of  the  deed,  whether  it  amounted  to  a  grant  of  the 
watercourse ;  and  if  it  did,  then  the  license  would  be  irrevocabla 

Having  premised  these  remarks  on  the  general  doctrine,  we 
will    proceed    to    consider    the   four   cases  relied   on   by    Mr. 
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[*  846]  *  Jeryis  for  the  plaintifif.    The  first  was  Webh  v.  PatemosUr. 

That,  as  appears  from  the  report  in  Rolle,  was  an  action 
of  trespass,  brought  against  the  defendant  for  eating,  by  the  mouths 
of  his  cattle,  the  plaintiff's  hay.  The  defendant  justified  under 
Sir  William  Plummer,  the  owner  of  the  fee  of  the  close  in  which 
the  hay  was,  averring  that  Sir  W.  Plummer  leased  the  close  to 
him,  and  therefore,  as  lessee,  he  turned  his  cattle  into  the  close, 
and  they  ate  the  hay.  The  plaintiff  replied,  that,  before  the 
making  of  the  lease.  Sir  W.  Plummer  had  licensed  him  to  place 
the  hay  on  the  close  till  he  could  conveniently  sell  it,  and  that, 
before  he  could  conveniently  sell  it.  Sir  W.  Plummer  leased  the 
land  to  the  defendant  The  defendant  demurred  to  the  replication. 
From  the  arguments,  as  given  in  RoUe,  it  appears  that  the 
plaintiff's  counsel,  who  was  first  heard,  contended,  first,  that  the 
license,  being  a  license  for  profit,  and  not  merely  for  pleasure, 
and  being  also  for  a  certain  time  only,  namely,  till  he  could  sell 
his  hay,  was  not  revocable:  and,  secondly,  even  if  the  license 
was  revocable,  still  that  the  lease  to  the  defendant  was  an 
implied,  and  not  an  express  revocation,  and  therefore  was  inopera- 
tive against  him  without  notice ;  and  for  this  he  referred  to  Mai- 
lory's  Case,  5  Co.  Rep.  111.  To  this  latter  proposition  the  Court 
appears  to  have  assented;  but  Dodderidge,  J.,  suggested,  that, 
even  if  the  license  was  in  force,  still  the  licenser  did  not  by  such 
a  license  preclude  himself,  nor,  consequently,  his  tenant,  from 
turning  cattle  on  the  land,  and  that  the  ^censee  ought  to  have 
taken  care  to  protect  the  hay  from  the  cattle.  As  to  this,  how- 
ever, the  Chief  Justice  expressed  a  doubt  The  defendant's 
counsel  was  heard  some  days  afterwards,  and  he  alleged  tliat  it 
appeared  by  the  record,  that  the  plaintiff  had  had  two  years  to  sell 

his  hay  before  the  defendant's  cattle  had  eaten  it;  and  he 
[*  847]  argued  *  that  the  Court  would  say,  as  matter  of  law,  that 

this  was  more  than  reasonable  time ;  and  to  this  the  Court 
assented.  The  plaintiff's  counsel,  in  reply,  reverted  to  the  dis- 
tinction between  the  license  for  profit  and  a  license  for  pleasure ; 
but  Dodderidge  denied  it,  and  said  that  a  license  to  dig  gravel, 
though  a  license  for  profit,  is  revocable ;  and  he  said  that  the  true 
distinction  was  between  a  mere  license,  and  a  license  coupled  with 
an  interest.  Judgment  was  eventually  given  for  the  defendant, 
on  the  ground  that  the  plaintiff  had  had  more  than  reasonable  time 
to  sell  the  hay. 
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It  will  be  seen,  therefore,  that  the  only  two  points  decided 
were,  first,  that  the  question  of  reasonable  time  was  for  the  Court, 
and  not  for  the  jury;  and,  secondly,  that  two  years  was  more 
than  a  reasonable  time.  The  decision,  therefore,  itself  has  no 
bearing  on  the  point  for  which  it  was  cited ;  and  the  only  support 
which  the  case  affords  to  the  doctrine  contended  for  by  the  present 
plaintiff  is  what  is  said,  in  the  report  of  the  case  in  Fopham,  to 
have  been  agreed  by  the  Court,  namely,  that  a  license  for  profit  for 
a  term  certain  is  not  revocable ;  a  proposition  to  which,  with  the 
qualification  we  have  already  pointed  out,  we  entirely  accede. 
It  is,  moreover,  by  no  means  certain  that  the  license  in  Webb  v. 
Paternoster  was  not  a  license  under  seal.  The  defendant's  counsel 
appears,  from  the  report  in  Bolle,  to  speak  of  the  plaintiff  as 
grantee  of  the  liberty  to  stack  hay,  &c.  ;  a  form  of  expression  not 
very  appropriate,  if  used  in  respect  of  a  party  who  had  a  mere 
parol  license ;  and  the  Chief  Justice,  according  to  the  report  in 
Fopham  and  Falmer,  says  that  the  plaintiff  had  an  interest  which 
charged  the  land,  into  whose  hands  soever  it  should  come.  And 
Dodderidge,  J. ,  according  to  the  report  in  Falmer,  arguing  that 
the  lessee  certainly  might  turn  his  cattle  into  his  own  field,  and 
was  not  bound  to  stop  their  mouths,  says  it  was  folly  of  the  plain- 
tiff that  he  did  not,  together  with  the  license,  take  a  cove- 
nant *  that  it  should  be  lawful  for  him  to  fence  the  hay  [*  848] 
with  a  hedge.  From  these  expressions  (and  there  are 
others  in  the  various  reports  of  the  case  having  a  similar  aspect), 
it  certainly  seems  possible  that  the  license  was  under  seal ;  and 
then  the  only  point  would  be  that  which  alone  was  in  fact  decided, 
namely,  whether,  supposing  the  plaintiff  to  have  acquired  by 
grant  a  right  to  stack  his  hay  on  the  land,  for  a  limited  tkne,  that 
limited  time  had  expired.  Even  supposing  the  license  to  have 
been  a  mere  parol  license,  yet  the  strong  probability  is,  that 
Webb  had  purchased  the  hay  from  Sir  W.  Flummer  as  a  growing 
crop,  with  liberty  to  stack  it  on  the  land,  and  then  the  parol 
license  might  be  good  as  a  license  coupled  with  an  interest.  Be 
this,  however,  as  it  may,  the  decision,  as  we  have  already  pointed 
out,  has  very  little,  or  rather  no  bearing  on  the  case  before  us ; 
and  the  judgment  of  Dodbekidge,  J.,  as  given  both  in  Solle  and 
Falmer,  is  in  strict  accordance  with  what  was  afterwards  laid 
down  by  Vmjghan,  Ch.  J. ,  and  which  we  consider  to  be  consonant 
both  to  principle  and  authority. 
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The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake, 
in  Sayer,  p.  3.  There  the  defendant  had,  by  a  parol  agreement, 
given  liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's  land 
for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed  this 
privilege  for  three  jears^  the  defendant  locked  up  the  gate  of  the 
cloBO.  No  report  is  given  in  Sayer  of  the  arguments  at  the  bar. 
But  from  a  MS.  report  of  the  same  case,  referred  to  by  Gibbs, 
Ch.  J.,  in  the  case  of  Taylor  v.  Waters,  and  which  MS.  we  have 
had  an  opportunity  of  consulting,  through  the  kindness  of  the 

representatives  of  the  late  Mr.  Justice  Burrough,*  it 
[*  849]  appears  *  that  the  argument  turned  wholly  on  the  point 

whether  the  privilege  of  stacking  the  coals  did  or  did  not 
amount  to  a  lease;  for  if  it  did,  then  the  defendant  contended 
it  was  void  after  three  years,  under  the  Statute  of  Frauds,  as  not 


^  The  following  is  a  copy  of  the  re- 
port in  the  MS.  volnme  of  Mr.  Justice 

BURROUOH. 

Case.  A  parol  agreement  that  the 
plaintiff  should  have  libertjr  of  laying  and 
stacking  of  coals  upon  defendant's  close, 
for  seven  years.  Afterwards,  defendant 
forbids  plaintiff  to  lay  any  more  coals 
there,  and  shuts  up  his  gates.  Defendant 
Bays,  that  plaintiff  was  but  tenant  at  will. 
Qitare,  if  this  was  an  interest  within  the 
description  of  the  Statute  of  Frauds. 

Serjeant  Booth.  — This  is  but  a  per- 
sonal license  or  easement.  1  Roll.  Abr. 
859,  p.  4;  KoU.  Hep.  143,  152;  1  Saund. 
321.  A  contract  for  sale  of  timber  grow- 
ing upon  the  land  has  been  determined  to 
be  out  of  the  statute.  1  Ld.  Raym.  182. 
Vide  the  difiference  of  a  license  and  a 
lease,  1  Lev.  194.  This  must  be  taken 
.  only  as  a  license,  for  that  the  coal- 
loaders  also  are  to  have  benefit,  as  well 
as  plaintiff. 

Sergeant  Poole,  for  defendant.  —  Ques- 
tion is,  if  any  interest  in  land  passed  by 
the  agreement;  for,  if  interest  passed, 
it  is  within  the  statute,  ergo  void,  being 
for  longer  term  than  three  years.  Bro. 
License,  p.  19;  Thome  v.  Seabright,  Salk. 
24 ;  Webb  v.  Paternoster,  Poph.  151.  A 
license  to  enter  upon  and  occupy  land 
nmounts  to  a  lease.  The  plaintiff  not 
confined  to  a  particular  part  of  the  close, 
and  might  have  covered  the  whole  if  he 
pleased,  on  that  account  it  is  an  uncer- 
tain interest.    The  distinction  of  license 


to  plaintiff  and  his  coal-loader  is  nothing ; 
he  could  not  stack  the  coal  himself,  and 
it  is  merely  vague.  Easement  may  be  of 
more  value  than  the  inheritance ;  ex.  gr. 
way-leave. 

Lbs,  Ch.  J.  —  If  this  be  a  lease,  as  it  is 
argued,  it  is  within  the  statute,  and  void, 
for  not  being  in  writing.  No  answer  as 
yet  is  given  to  the  case  in  Popham,  when 
the  stacking  of  hay,  which  is  similar,  was 
determined  to  be  a  license.  The  word 
"uncertain,'*  in  the  statute,  means  un- 
certainty of  duration,  not  of  quantity. 
License  was  not  revocable,  and  here  is 
no  case  to  show  this  to  be  considered  as 
a  lease. 

Denibon,  J.  —  This  seems  not  to  be 
an  interest,  so  called  in  the  language  of 
the  law,  although  easements,  in  general 
speaking,  may  be  called  interests.  Had 
the  plaintiff  such  an  interest  as  to  have 
maintained  a  ciausum  /regit?  Certainly 
not.  If  a  man  licenses  to  enjoy  lands  for 
five  years,  there  is  a  lease,  because  the 
whole  interest  passes,  but  this  was  only 
a  license  for  a  particular  purpose. 

Foster,  J.  —  These  interests,  grounded 
upon  licenses,  are  valuable,  and  deserve 
the  protection  of  the  law,  and  therefore 
may  perhaps  have  been  within  the  inten- 
tion of  the  words  of  the  statute.  —  Desired 
further  time  for  consideration :  stood 
over. 

N.  B.  —  Afterwards,  upon  motion  for 
judgment  the  hist  day  of  term,  gave  judg- 
ment for  plaintiff,  Foster  non  distaitierUe, 
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*  being  in  writing.    Lee,  Ch.  J. ,  and  Denison,  J. ,  held  it  [*  850] 

to  be  no  lease,  nor  uncertain  interest  in  land ;  but  Foster, 

J.,  doubted,  and  desired  time  to  consider.     On  the  last  day  of 

term,   the  Court  gave  judgment  for  the  plaintiff,  Foster  non 

dissentientc 

Supposing  the  Court  to  have  been  right  in  deciding  that  this 
was  not  a  lease  (which,  however,  is  doubted  by  Sir  K  Sugden, 
see  1  V.  and  P.,  last  edit,  p.  139),  yet  no  grounds  are  stated  on 
which  it  could  be  held  good  as  an  easement  originating  merely  by 
parol.  Up  to  this  case,  not  a  single  decision  is  to  be  found  giv- 
ing countenance  to  any  such  proposition ;  and  we  are  compelled 
to  say,  that,  if  the  Court  proceeded  on  the  ground  that  the  plain- 
tiff had  acquired  the  easement  by  the  parol  license,  we  do  not 
think  it  can  be  supported.  But  the  case  may,  perhaps,  have  been 
decided  on  another  ground.  The  defendant  himself  was  the  party 
who  had  agreed  to  give  the  easement  to  the  plaintiff;  and  although 
the  action  is  stated  to  have  been  an  action  on  the  case,  it  may 
have  been  a  mere  assumpsit,  — an  action  on  the  case  on  promises; 
and  in  such  an  action  the  plaintiff  would  certainly  be  entitled  to 
recover,  if  the  contract  was  not  (and  probably  the  Court  considered 
it  was  not)  a  contract  concerning  land,  within  the  4th  section  of 
the  Statute  of  Frauds. 

The  next  case  on  which  the  plaintiff  relies  is  Taylor  v. 
Waters,  reported  in  7  Tauni.  374  (18  R  R  499).  It  was  an  action 
by  the  plaintiff  against  the  door-keeper  of  the  Opera-house,  for  pre- 
venting him  from  entering  the  house  during  the  performance  of  an 
opera.  It  appeared  that  one  W.  Taylor,  being  in  possession  of 
the  Opera-house,  as  lessee  fcr  a  long  term  of  years,  by  a  deed, 
dated  the  24th  of  August,  1792,  assigned  his  interest  therein  to 
trustees,  on  various  trusts,  for  creditors  and  other  claimants,  and 
ultimately  in  trust  for  himself.  After  the  execution  of  this  deed, 
Taylor  continued  in  possession  by  the  permission  of  the  trustees, 
and  he  carried  on  and  managed  the  affairs  of  the  theatre 
*In  March,  1799,  he,  by  deed,  granted  to  one  Gourgas,  for  [*851] 
a  valuable  consideration,  six  silver  tickets,  entitling  the 
holders  to  admission  to  the  theatre.  One  of  these  tickets  was 
sold  by  Gourgas  to  the  plaintiff,  in  July,  1799,  but  no  deed  of 
assignment  to  him  was  executed.  In  1800,  Taylor's  trustees  took 
possession  of  the  theatre.  The  plaintiff,  however,  was  allowed 
to  attend  the  theatre,  by  virtue  of  his  ticket,  until  the  year  1814, 


60  UCEKSE. 


Ho.  1.  — Wood  ▼.  LMdUttar,  18  Xmb.  &  Weto.  Ml,  WL 

when  the  defendant  Waters,  as  servant  of  the  trustees,  prevented 
him  from  entering  the  theatre ;  and  for  this  obstruction  the  action 
was  brought  The  cause  was  tried  before  Ch.  J.  Gibbs,  and  a  ver- 
dict found  for  the  plaintiff,  and  that  verdict  was  afterwards  upheld 
by  the  Court  of  Common  Pleas.  The  grounds  of  the  judgment 
were,  that  the  right  under  the  silver  ticket  was  not  an  interest  in 
land,  but  a  license  irrevocable  to  permit  the  plaintiff  to  enjoy 
certain  privileges  thereon ;  that  it  was  not  required  by  the  Statute 
of  Frauds  to  be  in  writing,  and,  consequently,  might  be  granted 
without  a  deed. 

The  Chief  Justice,  in  support  of  that  doctrine,  relied  on  JVebb 
V.  Paternoster,  which,  he  said,  showed  that  a  beneficial  license,  to 
be  exercised  upon  land,  might  be  granted  without  deed,  and  could 
not  be  countermanded,  at  least  after  it  had  been  acted  on.  The 
same  case,  he  added,  showed  that  the  interest  was  not  such  an 
interest  in  land  as  was  required  by  the  Statute  of  Frauds  to  be  in 
writing ;  as  to  which  last  point  all  doubt,  if  there  remained  any, 
had  (he  said)  been  removed  by  the  case  of  Wood  v.  Lake. 

This  judgment  is  stated  by  the  learned  reporter  to  have  com- 
prised the  substance  of  the  arguments  on  both  sides,  and  which, 
therefore,  he  does  not  give  in  his  report  We  must  infer  from 
this  that  the  attention  of  the  Court  was  not  called  in  the  argu- 
ment to  the  principles  and  earlier  authorities,  to  which  we  have 
adverted.  Brooke,  in  his  Abridgment,  Dodderidgb,  in  the  case 
of  Webb  V.  Paternoster,  and  Lord  Ellenborough,  in  the 
[*  852]  case  of  Bex  v.  *  Horndon'On-the-HUl,  4  M.  &  S.  562,  all 
state  in  the  most  distinct  manner  that  every  license  is  and 
must  be  in  its  nature  revocable,  so  long  as  it  is  a  mere  license. 
Where,  indeed,  it  is  connected  with  a  grant,  there  it  may,  by 
ceasing  to  be  a  naked  license,  become  irrevocable ;  but  then  it  is 
obvious  that  the  grant  must  exist  independently  of  the  license, 
unless  it  be  a  grant  capable  of  being  made  by  parol,  or  by  the 
instrument  giving  the  license.  Now  in  Taylor  v.  Waters,  there 
was  no  grant  of  any  right  at  all,  unless  such  right  was  conferred 
by  the  license  itself.  Ch.  J.  Gibbs  gives  no  reason  for  saying  that 
the  license  was  a  license  irrevocable,  and  we  cannot  but  think  that 
he  would  have  paused  before  he  sanctioned  a  doctrine  so  entirely 
repugnant  to  principle  and  to  the  earlier  authorities,  if  they  had 
been  fully  brought  before  the  Court.  Again,  the  Chief  Justice 
is  represented  as  saying  that  the  interest  of  the  plaintiff  was  not 
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an  interest  in  land  within  the  Statute  of  Frauds,  and  that  conse- 
quently it  might  be  granted  without  deed.  How  the  circumstance, 
that  the  interest  was  not  an  interest  in  land  within  the  Statute  of 
Frauds  showed  it  to  be  grantable  without  deed,  we  cannot  dis- 
cover. The  precise  point  decided  in  Webb  v.  Paternoster  is  not 
adverted  to,  and  it  is  assumed,  without  discussion,  that  the  license 
there  must  have  been  a  parol  license,  and  a  naked  license,  uncon- 
nected with  an  interest,  capable  of  being  created  by  parol.  The 
action  was  not,  as  it  may  have  been  in  Wood  v.  Lake,  an  action 
founded  on  the  contract  It  was  an  action  on  the  case  for  the 
obstruction,  and  was  founded  on  the  supposition  that  an  actual 
right  to  enter  and  remain  in  the  theatre  had  vested  in  the  plain- 
tiff, under  the  license  conferred  by  the  silver  ticket.  With  all 
deference  to  the  high  authority  from  which  the  judgment  in 
Taylor  v.  Waters  proceeded,  we  feel  warranted  in  saying  that  it  is 
to  the  last  degree  unsatisfactory ;  —  an  observation  which 
we  have  the  less  hesitation  *  in  making,  in  consequence  of  [*  853] 
its  soundness  having  obviously  been  doubted  by  the  Court 
of  King's  Bench  and  Mr.  Justice  Bayley  in  the  case  of  Hewlins 
V.  Shippam. 

The  fourth  and  last  case  relied  on  by  Mr.  Jervis  was  the  recent 
case  of  Wood  v.  Manley,  in  the  Queen's  Bench  (11  Ad.  &  E.  34, 
3  Per.  &  D.  5).  That  was  an  action  for  trespass  qv^re  clausum 
/regit :  plea,  that  defendant  was  possessed  of  a  large  quantity  of 
hay  being  on  the  plaintiff's  close,  and  that  by  leave  of  plaintiff 
he  entered  on  the  close  in  question  to  remove  it  Replication,  de 
injurid.  It  was  proved  at  the  trial,  that  the  hay  in  question  was 
sold  in  January,  1838,  by  the  plaintiff's  landlord,  who  had  seized 
it  as  a  distress  for  rent  The  conditions  of  the  sale  were,  that  the 
purchaser  of  the  hay  might  leave  it  on  the  close  until  Lady-day, 
and  might  in  the  meantime  come  on  to  the  close  from  time  to 
time,  as  often  as  he  should  see  fit,  to  remove  it  These  conditions 
were  assented  to  by  the  plaintiff.  The  defendant  became  the 
purchaser,  and  afterwards,  and  before  Lady-day,  the  plaintiff 
locked  up  the  close.  The  defendant  broke  open  the  gate  in  order 
to  remove  the  hay.  A  verdict  was  found  for  the  defendant, 
Erskine,  J. ,  telling  the  jury  that  the  license  to  come  from  time 
to  time  to  remove  the  hay  was  irrevocable.  Mr.  Crowder  moved 
to  set  aside  this  verdict,  on  the  ground  that  the  license  was  neces- 
sarily revocable,  and  was  in  fact  revoked.     But  the  Court  of 
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Queen's  Bench  refused  to  grant  a  rule,  and,  we  think,  quite 
rightly.  This  was  a  case  not  of  a  ipere  license,  but  of  a  license 
coupled  with  an  interest.  The  hay,  by  the  sale,  became  the 
property  of  the  defendant,  and  the  license  to  remove  it  became,  as 
in  the  case  of  the  tree  and  the  deer,  put  by  Ch.  J.  Vaughan,  irrevo- 
cable by  the  plaintiff;  and  the  rule  was  properly  refused.  The 
case  was  analogous  to  that  of  a  man  taking  my  goods,  and  putting 
them  on  his  land,  in  which  case  I  am  justified  in  going  on  the 
land  and  removing  them.     Via  Abr.   Trespass,  (H)  a  2,  pi.  12; 

and  Patrick  v.  Colerick,  3  M.  &  W.  483. 
[*854]  *It  appears,  therefore,  that  the  only  authority  neces- 
sarily supporting  the  present  plaintiff  in  the  proposition 
for  which  he  is  contending,  is  the  case  of  Taylor  v.  JVaierSj  in 
which  the  real  difficulty  was  not  discussed,  nor  even  stated.  It 
was  taken  for  granted,  that,  if  the  Statute  of  Frauds  did  not 
apply,  a  parol  license  was  sufficient,  and  the  necessity  of  an  in- 
strument under  seal,  by  reason  of  the  interest  in  question  being  a 
right  in  nature  of  an  easement,  was  by  seme  inadvertence  kept 
entirely  out  of  sight ;  and  for  these  reasons,  even  if  there  had  been 
no  conflicting  decisions,  we  should  have  thought  that  case  to  be  a 
very  unsafe  guide  in  leading  us  to  a  decision,  on  an  occasion 
where  we  were  called  on  to  lose  sight  of  the  ancient  landmarks  of 
the  common  law. 

We  are  not,  however,  driven  to  say  that  we  shall  disregard 
that  case  merely  on  principle.  Giving  it  the  full  weight  of  judi- 
cial decision,  it  is  met  by  several  others,  which  we  must  entirely 
disregard,  before  we  can  adopt  the  argument  of  the  plaintiff.  In 
the  cases  of  Fentiman  v.  Smith,  4  East,  107  (7  R  R  533),  and 
Rex  V.  Eorndon-on4he-HUl,  4  M.  &  S.  565,  which  were  before 
Taylor  v.  Waters,  Lord  Ellenborough  and  the  Court  of  King's 
Bench  expressly  recognised  the  doctrine,  that  a  license  is  no  grant, 
and  that  it  is  in  its  nature  necessarily  revocable,  and  the  further 
doctrine,  that,  in  order  to  confer  an  incorporeal  right,  an  instru- 
ment under  seal  is  essential.  And  in  the  elaborate  judgment  of 
the  Court  of  King's  Bench,  given  by  Bayley,  J.,  in  Hewlins  v. 
Sliippam,  5  B.  &  C.  222  (31  R  R  757),  the  necessity  of  a  deed, 
for  creating  any  incorporeal  right  affecting  land,  was  expressly 
recognised,  and  formed  the  ground  of  the  decision.  It  is  true  that 
the  interest  in  question  in  that  case  was  a  freehold  interest,  and 
on  that  ground  Bayley,  J. ,  suggests  that  it  might  be  distinguished 
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from  Taylor  v.  WaterB  ;  but  in  an  earlier  part  of  that  same  judg- 
ment, he  states,  conformably  to  what  is  the  clear  law, 
that,  in  his  opinion,  *  the  quantity  of  interest  made  no  [*  855] 
difiference ;  and  the  distinction  is  evidently  adverted  to  by 
him,  not  because  he  entertained  the  opinion  that  it  really  was  of 
importance,  but  only  in  order  to  enable  him  to  decide  that  case 
without,  in  terms,  saying  that  he  did  not  consider  the  case  of 
Taylor  v.  Waters  to  be  law.  The  doctrine  of  Hewlins  v.  Shippam 
has  since  been  recognised  and  acted  upon  in  Bryan  v.  Whistler, 
8  B.  &  C.  288  (32  R  R  389),  Cocker  v.  Coit;per,  1  C,  M.  &  R 
418,  and  Wallis  v.  Harrison,  4  M.  &  W.  538,  and  it  would  be 
impossible  for  us  to  adopt  the  plaintifif's  view  of  the  law,  without 
holding  all  those  cases  to  have  been  ill  decided.  It  was  suggested 
that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of 
the  plaintiff's  having  paid  a  valuable  consideration  for  the  privi- 
lege of  going  on  the  stand.  But  this  fact  makes  no  difiference : 
whether  it  may  give  the  plaintiff  a  right  of  action  against  those 
from  whom  he  purchased  the  ticket,  or  those  who  authorised  its 
being  issued  and  sold  to  him,  is  a  point  not  necessary  to  be  dis- 
cussed ;  any  such  action  would  be  founded  on  a  breach  of  contract, 
and  would  not  be  the  result  of  his  having  acquired  by  the  ticket 
a  right  of  going  upon  the  stand,  in  spite  of  the  owner  of  the  soil ; 
and  it  is  sufBcient,  on  this  point,  to  say,  that  in  several  of  the 
cases  we  have  cited  {Hewlins  v.  Shippam,  for  instance,  and 
Bryan  v.  Whistler),  the  alleged  license  had  been  granted  for  a 
valuable  consideration,  but  that  was  not  held  to  make  any  differ- 
ence. We  do  not  advert  to  the  cases  of  Winter  v.  Brockwell, 
8  East,  308  (9  R  R  454),  and  Liggins  v.  Inge,  7  Bing.  682  (33  R 
R  615),  or  other  cases  ranging  themselves  in  the  same  category, 
as  they  were  decided  on  grounds  inapplicable  to  the  case  now 
before  us,  and  were,  in  fact,  admitted  not  to  bear  upon  it 

In  conclusion,  we  have  only  to  say,  that,  acting  upon  the  doc- 
trine relative  to  licenses,  as  we  find  it  laid  down  by 
•Brooke,  by  Mr.  Justice  Dodderidge,  and  by  Ch.  J.  ['856] 
Vaughan,  and  sanctioned  by  Hewlins  v.  Shippam,  and 
the  other  modem  cases  proceeding  on  the  same  principle,  we  have 
come  to  the  conclusion,  that  the  direction  given  to  the  jury  at  the 
trial  was  correct,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 
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Ouyot  T.  Thomson. 

1894,  3  Ch.  388-400  (8.  c.  64  Jj.  J.  Ch.  32,  71  L.  T.  416)i 

[388]  Patent  —  Excltisive  License  hy  Deed,  —  N(m-payment  of  Boyaliy.  —  Im- 
provemenU  introduced  by  Licensee.  — Beoocation  of  License.  —  Injunction. 

A.  patentee,  in  consideratioii  of  a  sum  of  money  paid  down  and  of  royalties 
thereafter  to  be  paid,  by  deed  granted  an  exclusive  license  for  the  mannfacture 
and  sale  of  the  patented  articles  manufactured  according  to  the  patent.  The 
licensees  covenanted  to  pay  the  royalties  and  to  push  the  invention,  and  were 
authorised  to  grant  sub-licenses.  They  had  express  power  to  revoke  the 
license,  but  no  such  power  was  reserved  to  the  patentee.  Disputes  arose  in 
ct>n8equence  of  improvements  made  by  the  licensees  in  the  patented  invention  to 
which  the  patentee  objected  as  deviations  from  the  patent,  and  the  royalty  was 
withheld }  thereupon  the  patentee  by  notice  in  writing  purported  to  revoke  the 
license. 

Heldf  (1)  that  the  license  was  not  revocable  at  the  will  of  the  patentee ; 
(2)  that  there  had  been  no  such  breach  of  the  conditions  contained  in  the  deed 
as  would  justify  a  revocation. 

Decision  of  Romer^  J.,  affirmed. 

By  deed  dated  the  28th  of  February,  1891,  and  made  between 
the  defendant  D.  Thomson  (thereinafter  called  "  the  patentee  ")  of 
the  one  part,  and  the  plaintiffs  P.  Guyot  and  E.  Guyot,  trading 
in  copartnership  under  the  style  of  Redpath  &  Paris  (thereinafter 
called  "  the  licensees  "),  of  the  other  part,  after  recitals  to  the 
effect  that  the  patentee  was  the  proprietor  of  letters  patent  dated 
respectively  the  6th  of  March,  1884,  and  the  19th  of  October, 
1887,  for  two  inventions  which  were  worked  in  the  market  by 
the  name  of  "  Thomson's  Patent  Combined  Circulator 
[*389]  *and  Feed  Water  Heater  for  Steam  Boilers,"  and  had 
agreed  with  the  licensees  to  grant  them  an  exclusive 
license  to  manufacture,  use,  and  vend  the  said  inventions  upon 
the  terms  thereinafter  expressed,  it  was  witnessed  that  in  pursu- 
ance of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£150  (the  receipt,  &c.),  and  of  the  royalty  thereinafter  reserved, 
and  of  the  covenants  on  the  part  of  the  licensees  thereinafter  con- 
tained, the  patentee  as  beneficial  owner  thereby  granted  "  unto 
the  licensees,  their  executors,  administrators,  and  assigns  the 
sole,  full,  and  exclusive  license  to  use  and  exercise  the  said 
inventions  and  each  of  them  during  the  unexpired  residues  of  the 
terms  of  the  said  letters  patent  respectively,  or  any  renewal  or 
extension  thereof,  and  to  manufacture,    sell,  and  dispose  of  all 
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circulators  and  feed-water  heaters  manufactured  according  to  the 
said  inventions,  or  either  of  them,  when  and  as  the  licensees 
shall  think  fit  for  their  absolute  benefit"  And  it  was  thereby 
mutually  covenanted  and  agreed  between  and  by  the  said  respec- 
tive parties  thereto  as  follows :  — 

(1. )  "  The  licensees  shall  pay  to  the  patentee  during  the  term 
of  this  license  for  every  circulator  and  feed-water  heater  manu- 
factured in  accordance  with  the  said  inventions,  or  either  of  them, 
and  sold,  the  sum  of  £10,  provided  always  that  in  the  event  of 
the  licensees  granting  sub-licenses  to  any  persons,  companies,  or 
firms,  to  use  and  exercise  the  said  inventions  or  either  of  them, 
and  manufacture  and  sell  the  circulators  and  feed-water  heaters 
manufactured  in  accordance  with  the  said  inventions,  or  either  of 
them,  the  licensees  shall  grant  such  sub-licenses  upon  the  terms 
of  the  persons,  companies,  or  firms  to  whom  such  sub-licenses  are 
granted,  paying  to  the  licensees  for  every  circulator  and  feed- 
water  heater  manufactured  in  accordance  with  the  said  inventions 
or  either  of  them  and  sold  by  them  the  sum  of  £15.     The  said 
royalty  payable  to  the  patentee  shall  become  due  and  be  paid 
within  one  calendar  month  after  the  expiration  of  each  six  calen- 
dar months  ending  on  the  30th  of  June  and  on  the  31st  of  December 
in  each  year,  in  respect  of  all  such  circulators  and  feed-water 
heaters  paid  for  during  the  preceding  six  calendar  months. "      (2,) 
"  The  licensees  shall  at  all  times  during  the  continuance 
of  this  license  advertise  and  push  the  sale  of  the  said  *  in-  [*  390] 
ventions,  and  use  their  best  endeavours  to  further  their 
success. "     (3. )  **  The  licensees  shall  at  all  times  during  the  con- 
tinuance of  this  license  keep  correct  and  regular  accounts  in  their 
books  containing  full  entries  and  particulars  of  all  circulators  and 
feed-water  heaters  manufactured   under  this  license,   and  of  the 
sales  thereof.  ..."      (4.)  "The  patentee    shall   not  commence 
proceedings   at  law  or  in   equity  for  infringement   of   the   said 
patents  or  either  of  them  without  the  consent  in  writing  of  the 
licensees  first  had  and  obtained. "     And  it  was  thereby  agreed  that 
the   licensees  might  at  any  time   thereafter  determine   the   said 
license  on  giving  six  calendar  months'  notice  in  writing  to  the 
patentee  at  his  last  known  place  of  abode  in  England.     But  the 
deed  contained  no  power  for  the  patentee  to  revoke  the  license. 
This  license  was  duly  registered. 

Disputes  subsequently   arose  between   the  plaintiffs   and  the 
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defendant  by  reason  (amongst  other  things)  of  certain  alterations 
and  modifications  introduced  by  the  plaintiffs  into  the  apparatus 
which  they  manufactured  under  the  license,  and  which  they 
alleged  were  improvements  on  the  defendant's  inventions,  but  to 
which  he  strongly  objected.  In  consequence  of  these  disputes  the 
plaintiffs  withheld  royalties  after  the  time  when  they  were  pay- 
able ;  and  ultimately  in  October,  1893,  the  defendant  served  the 
plaintiffs  with  the  following  notice :  — 

"  Whereas  by  an  indenture  made  the  28th  day  of  February, 
1891,  I  granted  to  you  a  full  and  exclusive  license  to  use  and  ex- 
ercise my  inventions  relating  to  an  'improved  method  of  and  appa- 
ratus for  effecting  the  circulation  in  and  supply  of  water  to  steam 
boilers  '  and  '  improvements  in  or  relating  to  apparatus  for  effect- 
ing circulation  and  supply  of  water  to  steam  boilers, '  such  license 
being  granted  upon  certain  terms  and  conditions,  amongst  others  : 

"  (a)  That  the  royalty  payable  to  me  under  such  license  should 
become  due  and  be  paid  within  one  calendar  month  of  the  expira- 
tion of  six  calendar  months  ending  the  30th  of  June  and  the  31st 
of  December  in  each  year  in  respect  of  all  circulators  and  feed- 
water  heaters  paid  for  during  the  preceding  six  calendar  months. 

"  (6)  That  you  should  at  all  times  during  the  contiuu- 
[*  391]   ance  of  *  the  license  advertise  and  push  the  sale  of  the  said 
inventions  and  use  your  best  endeavours  to  further  their 
success. 

"  And  whereas  you  have  absolutely  failed  to  comply  with  the 
conditions  set  forth  in  paragraphs  (a)  and  (6)  above  written. 

"  And  whereas  you  have  manufactured  and  sold  apparatus  pur- 
porting to  be  apparatus  manufactured  under  and  in  pursuance  of 
my  specifications  and  letters  patent  numbered  respectively  4491, 
dated  the  6th  of  March,  1884,  and  14,233,  dated  the  19th  of 
October,  1887,  when  in  fact  such  apparatus  were  not  manufac- 
tured in  accordance  with  such  specifications  and  letters  patent, 
such  deviations  from  my  said  specifications  and  letters  patent  being 
made  not  only  without  my  permission  but  against  my  express 
directions,  and  rendering  the  said  apparatus  ineflBcient  and  inca- 
pable of  doing  the  work  for  which  they  are  intended,  whereby  I 
have  suffered,  and  continue  to  suffer,  great  damage  and  injury. 
Now,  I  hereby  give  you  formal  notice  that  I  revoke  the  said 
license  granted  by  the  said  indenture  of  the  28th  of  Febniary, 
1891,  as  from  the  date  hereof. 
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*  And  I  hereby  give  you  further  notice  that  I  shall  forthwith 
proceed  to  advertise  for  and  obtain  orders  for  the  supply  and  fixing 
of  the  said  apparatus  comprised  in  my  said  letters  patent,  and 
shall  proceed  to  manufacture  and  sell  the  same  as  though  the  said 
license  of  the  28th  of  February,  1891,  had  not  been  granted. " 

The  defendant  also  represented  to  the  customers  of  the  plaintiffs 
and  to  other  persons,  that  the  circulators  and  feed-water  heaters 
supplied  to  them  by  the  plaintiffs  as  **  Thomson's  Circulators  and 
Feed  Water  Heaters  '  were  not  made  according  to  the  said  inven- 
tions, but  were  spurious  imitations  thereof,  and  were  not  proper 
*"  Thomson's  Circulators  and  Feed  Water  Heaters. " 

Thereupon  the  plaintiffs  commenced  this  etction,  and  by  their 
statement  of  claim  insisted  that  the  notice  was  void  and  of  no 
effect,  and  that  notwithstanding  the  same  notice  the  exclusive 
license  granted  by  the  said  indenture  of  the  28th  of  February, 
1891,  has  ever  since  the  date  thereof  remained  in  full  force,  and 
claimed  —  (1. )  An  injunction  to  restrain  the  defendant,  his 
servants,  &c. ,  during  the  continuance  of  the  license,  from 
either  *  directly  or  indirectly  using,  exercising,  or  putting  [*  392] 
in  practice  the  inventions  comprised  in  the  said  letters 
patent  or  either  of  them,  or  any  part  thereof  respectively,  and 
from  manufacturing  or  selling,  or  causing  or  permitting  the  man- 
ufacture or  sale  of,  any  circulators  and  feed-water  heaters  or 
apparatus  known  or  described  as  "  Thomson's  Patent  Combined 
Circulator  and  Feed  Water  Heater  for  Steam  Boilers,"  or  con- 
structed or  arranged  according  to  the  said  inventions  or  either  of 
them  or  any  part  thereof  respectively.  (2.)  An  injunction  to 
restrain  the  defendant,  his  servants,  &a ,  from  offering  for  sale  or 
advertising,  or  by  letter,  advertisements,  circulars,  or  otherwise 
representing  himself  as  entitled  to  manufacture,  supply,  or  sell,  or 
as  manufacturing,  supplying,  or  selling,  the  circulators  and  feed- 
water  heaters  or  apparatus  aforesaid.  And  from  soliciting  or 
endeavouring  to  obtain  orders  for  the  circulators  and  feed-water 
heaters  or  apparatus  aforesaid  except  for  the  licensees.  And  from 
representing  to  the  plaintiffs'  customers,  or  any  other  persons, 
or  to  the  public  by  letters,  circulars,  or  otherwise,  that  the  circu- 
lators and  feed-water  heaters  hitherto  supplied  by  the  plaintiffs 
are  not  made  according  to  the  said  inventions,  or  are  spurious 
imitations  thereof. 

The  defendant,  by  his  statement  of  defence,  relied  on  his  said 
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notice  and  on  the  breaches  therein  alleged,  and  counter-claimed 
for  a  declaration  that  the  license  had  been  revoked  and  determined 
by  the  said  notice ;  and,  in  any  event,  for  payment  of  the  royalties 
due  to  him. 

This  was  the  trial  of  the  action.  It  came  on  for  hearing  before 
Mr.  Justice  Eomer  on  the  8th  of  June,  1894 

It  appeared  that  in  another  action  —  to  which  the  plaintiffs  were 
not  parties  —  it  had  been  recently  decided  that  one  of  the  said 
letters  patent  of  the  defendant  was  invalid ;  but  it  was  agreed  that 
neither  of  the  parties  to  the  present  action  could  avail  themselves 
of  that  fact 

Expert  evidence  was  adduced  on  both  sides  as  to  the  deviations 
made  by  the  plaintiffs  from  the  defendant's  drawings  and  specifica- 
tions in  the  apparatus  which  they  had  made  and  sold  under  their 
license,  the  result  of  which  is  sufficiently  noticed  in  the  argu- 
ments and  judgment. 
[•  393]  *Haldane,  Q.  C,  and  W.  N.  Lawson,  for  the  plaintiffs : 
The  deed  of  the  28th  of  February,  1891,  was  a  grant  of 
the  exclusive  right  to  use  the  invention  for  the  residue  of  the 
term,  and,  in  the  absence  of  an  express  power,  is  not  capable  of 
revocation.  With  regard  to  the  breaches  complained  of,  adver- 
tising is  a  question  of  degree.  Our  evidence  shows  that  we  have 
made  all  reasonable  efforts  to  push  the  inventions.  Then  the 
alterations  introduced  into  the  apparatus  by  the  plaintiffs  do  not 
deviate  from  the  principle  of  the  invention,  and  are,  in  fact, 
material  improvements.  Moreover,  under  the  terms  of  the  license 
the  plaintiffs  were  not  bound  to  adhere  strictly  to  the  defendant's 
drawings.  As  to  the  royalty,  we  submit  we  were  justified  in  what 
we  did ;  but  we  are  quite  willing  to  pay  what  is  due. 

Neville,  Q.  C. ,  and  Rudall,  for  the  defendant :  — 

A  mere  license,  whether  by  parol  or  under  seal,  if  not  coupled 
with  an  interest,  is  revocable  at  any  time.  Wood  v.  Zeadbitter, 
13  M.  &  W.  838  (p.  49,  ante).  But,  assuming  this  wasa  license 
coupled  with  an  interest,  and  as  such,  not  revocable  at  will,  yet 
it  is  liable  to  forfeiture,  and  determinable  if  the  conditions  on 
which  it  is  granted  are  broken.  Here  the  licensees  have  not  paid 
the  royalty,  and  have  not  sufl&ciently  advertised  the  invention ; 
they  have  also  materially  deviated  from  the  defendant's  drawings. 
There  is  no  direct  authority  on  the  point ;  but  in  Ward  v.  Liveaey, 
5  Rep.  Pat  Cas.  102,  which  was  decided  in  the  Lancaster  Palatine 
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Court,  it  was  held  that  a  license  under  seal  was  forfeited  on  breach 
of  the  terms  on  which  it  was  granted,  and  that  a  letter  was  a  suffi- 
cient indication  of  the  intention  of  the  patentee  to  take  advantage 
of  the  forfeiture  and  that  an  instrument  under  seal  was  not  neces- 
sary to  determine  the  license. 

[EoMER,  J.  — How  can  I  say  that  this  license  is  revocable 
when  a  lump  sum  has  been  paid  down  for  the  exclusive  use  of  the 
patented  invention  ?] 

We  submit  that  in  principle  there  is  no  difference  between  the 
two  cases.  An  exclusive  license  is  not  equivalent  to  a  grant  of 
the  patent  Heap  v.  Hartley^  42  Ch.  D.  461.  It  would 
be  very  *  hard  on  a  patentee  if,  when  the  licensee  does  not  [*  394] 
fulfil  the  terms  of  the  license,  he  cannot  put  an  end  to  it 
His  patent  rights  might  be  seriously  injured  and  he  would  be 
without  a  remedy.  Lastly,  on  our  evidence  the  alleged  improve- 
ments are  not  improvements,  and  the  defendant  was  justified  in 
what  he  did. 

ROMER,  J.  :  — 

There  are  several  points  which  arise  in  this  case.  In  the  first 
place,  I  am  satisfied  that  on  the  true  construction  of  this  license 
the  defendant  had  not  the  power  to  revoke  it  by  reason  of  any 
breach  of  any  of  the  plaintiffs'  covenants  —  certainly  not  a  breach 
by  reason  of  non-payment  of  the  royalty  on  the  precise  date  fixed 
by  the  license.  I  need  scarcely  point  out  that  the  defendant  was 
not  without  his  remedy  if  there  had  been  any  breach  by  the  plain- 
tiffs of  their  covenants.  He  would  have  had  the  usual  remedy 
against  the  plaintiffs  for  damages  and  for  accounts.  The  next 
point  I  have  to  consider  is  as  to  the  alterations  which  the  plain- 
tiffs made  in  certain  of  the  apparatus  supplied  by  them.  Now, 
no  doubt  the  plaintiffs  in  some  of  the  apparatus  they  sold  did 
depart  in  certain  points  from  the  precise  details  of  the  invention 
as  shown  in  the  defendant's  drawings  and  specifications ;  but,  on 
the  evidence  as  a  whole,  I  am  satisfied  that  those  alterations  were 
only  alterations  in  matters  of  detail,  not  affecting  the  principle  of 
the  invention.  Beyond  that,  as  a  question  of  fact,  I  am  satisfied 
on  the  evidence  that  the  alterations  were  improvements,  and  were 
calculated  to  increase  the  efficiency  of  the  apparatus,  and  that  the 
use  and  advertisement  of  those  alterations  were  calculated  to 
increase  the  reputation  and  enhance  the  sales  of  the  patented 
invention.     I  need  scarcely  say  that  on  the  construction  of  this 
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license  it  is  clear  to  my  mind  that  the  plaintiffs  were  entitled  to 
do  that  They  were  not  bound  by  the  precise  details  of  the  draw- 
ings and  the  specification.  The  wording  of  the  license  shows  that. 
I  reler  to  the  use  of  the  words  "  when  and  as  the  licensees  shall 
think  lit  for  their  absolute  benefit. "  Suppose,  for  example,  that 
some  person  wanted  one  of  the  patented  apparatus,  but  wanted  it 
adapted  to  some  peculiar  circumstances  which  rendered  it  impos- 
sible to  keep  strictly  to  the  drawings  and  specifications. 
[•  395]  Obviously,  to  my  *  mind,  the  plaintiffs  would  have  been 
entitled,  paying  the  royalty,  to  have  supplied  the  patented 
apparatus  adapted  to  the  particular  circumstances  of  the  case.  In 
my  opinion,  therefore,  the  defendant  was  not  entitled  to  treat  the 
sale  of  those  apparatus  by  the  plaintiffs  with  the  alterations  in 
them  as  anything  which  entitled  him  to  treat  the  license  as  at  an 
end,  or  to  attempt  to  revoke  it.  It  follows  that,  of  course,  he  had 
no  right  after  that  attempted  revocation  to  represent  that  he  was 
entitled  to  manufacture  these  apparatus  without  regard  to  the 
plaintiffs*  rights,  or  to  represent  that  the  plaintiffs'  rights  under 
their  license  had  ceased.  An  injunction  in  those  respects  must 
follow;  and  so  far  as  the  costs  of  the  plaintiffs'  action  are  con- 
cerned, I  think  the  defendant  must  pay  those  costs.  Then  I  come 
to  the  counter-claim.  Undoubtedly  there  is  royalty  due  to  the 
defendant  from  the  plaintiffs.  I  can  well  understand  the  annoy- 
ance of  the  plaintiffs  at  the  conduct  of  the  defendant  as  explain- 
ing why  they  thought  they  were  entitled  to  retain  the  amount  of 
royalty  in  their  hands  until  the  defendant  had  ceased  to  represent, 
as  he  was  doing,  that  the  plaintiffs'  rights  had  come  to  an  end. 
But  legally  the  plaintiffs  were  not  entitled  to  keep  back  that 
royalty  from  the  defendant  merely  on  the  ground  that  he  had 
acted  improperly  in  the  way  I  have  stated.  •  Accordingly,  on  the 
counter-claim  I  order  the  plaintiffs  to  pay  the  defendant  the 
amount  of  royalty  less  an  agreed  deduction  of  £8  lOs.  Then  I 
think  that  the  costs  of  the  counter-claim,  so  far  as  it  is  strictly 
limited  to  a  claim  to  recover  the  royalty,  ought  to  be  paid  by  the 
plaintiffs.  The  rest  of  the  counter-claims  fails,  and  must  be 
dismissed  with  costs,  and  there  will  be  a  set-off  of  the  costs  which 
I  have  given  under  the  judgment 

The  defendant  appealed.     The  appeal  was  heard  on  the  1st  of 
August,  1894 
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Budall,  for  the  defendant:  — 

(1. )  An  exclusive  license  to  use  a  patent,  unless  coupled  with 
a  grant,  confers  no  interest  or  property  in  the  patent,  and  does 
not  differ  from  any  other  license.  Heap  v.  Hartley,  42 
Ch.  D.  461.  It  is  *  therefore  revocable  at  the  will  of  the  [♦  396] 
licensor ;  and  it  is  immaterial  that  the  license,  provided  it 
is  a  mere  license,  is  under  seal,  or  that  valuable  consideration  has 
been  paid  for  it      Wood  v.  ZeadbUter,  13  M.  &  W.  838,  845,  855. 

(2.)  The  continuance  of  the  license  is  conditional  upon  the 
performance  of  the  conditions  in  the  deed ;  but  the  plaintiffs  have 
violated  the  conditions  in  two  respects,  — in  not  paying  the  royal- 
ties at  the  proper  time,  and  in  deviating  from  the  patent 

Haldane,  Q.  C,  and  W.  N.  Lawson,  for  the  plaintiffs:  — 

The  intention  of  this  document  is  that  the  licensees  should 
have  the  exclusive  benefit  of  the  patent  rights  during  the  continu- 
ance of  the  patent  A  right  to  use  the  patent  during  the  whole 
term  without  interference  from  any  one  else  implies  that  the 
license  shall  not  be  revocable  at  will.  The  patentee  grants  *'  as 
beneficial  owner.  *  That  is  not  the  form  which  would  be  used  for 
a  mere  revocable  license.  This  is  in  substance  an  assignment  for 
value  of  the  licensor's  interest  in  the  patent  so  long  as  it  exista 
It  cannot  be  su^ested  that  £150  would  be  paid  down  for  a  right 
which  could  be  taken  away  at  any  moment  Upon  that  constnic- 
tion  many  of  the  provisions  in  the  deed  would  be  rendered  nuga- 
tory. It  has  been  held  that  a  patentee  cannot,  after  an  agreement 
to  grant  a  license,  publish  circulars  interfering  with  the  trade  of 
the  licensee:  Clark  v.  Adie,  21  W.  R  456;  on  appeal,  764;  and 
the  same  principle  applies  to  the  present  case. 

The  decision  in  Wood  v.  Leadbitter  turned  to  a  large  extent 
upon  the  nature  of  the  license,  which  was  a  license  to  enter  land, 
and  it  was  considered  that  such  a  license  ought  not  to  be  enlarged 
into  a  new  kind  of  estate. 

[They  were  stopped.  ] 

Eudall,  in  reply :  — 

This  deed  cannot  take  effect  as  an  assignment;  therefore,  in 
order  to  make  it  irrevocable,  it  must  be  a  license  coupled  with  an 
interest;  but  Heap  v.  Hartley,  42  Ch.  D.  461,  shows  that  that 
is  not  the  effect  of  it 

•  liNDLBY,  L  J.  :  —  [•  397] 

The  main  question  in  this  case  is  whether  an  exclusive 
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license  to  work  a  patent  granted  by  the  deed  of  the  28th  of  Febru- 
ary, 1891,  can  be  revoked  by  the  patentee  who  granted  the  license. 
There  are  some  other  points  to  which  Mr.  Budall  called  our  atten- 
tion, to  the  effect  that  there  had  been  some  breaches  of  the  stipu- 
lations which  would  justify  revocation ;  but  he  has  not  satisfied  us 
that  the  learned  Judge  was  wrong  in  the  view  which  he  took,  that 
there  were  no  such  breaches  except  the  delay  in  payment  of  the 
royalties,  and  therefore  I  shall  address  myself  entirely  to  the  main 
question  —  whether  this  so-called  license  is  a  revocable  license. 
[His  Lordship  referred  to  the  deed,  and  continued : — ] 

What  is  the  true  effect  of  that  document  ?  To  call  it  a  mere 
revocable  license  appears  to  me  to  call  it  that  which  it  clearly  is 
not  A  person  who  has  a  license  is  not  bound  to  exercise  it  for 
any  time,  and  the  person  who  grants  a  license  does  not  come  under 
any  obligations  to  the  licensee  except  not  to  treat  him  as  a  tres- 
passer if  it  is  a  license  to  go  upon  land,  and  not  to  take  advantage 
of  some  condition  or  clause  which  he  could  take  advantage  of  but 
for  the  license.  But  this  document  imposes  very  serious  obliga- 
tions and  duties,  both  on  the  so-called  licensees  and  on  the  so- 
called  licensor,  and  it  would  be  a  strange  construction  of  this 
document  to  hold  that  the  grantor  of  this  license  could  at  any 
moment  relieve  himself  from  the  obligation  under  which  he  has 
come,  by  giving  notice  to  determine  it. 

I  think  it  is  plain,  when  you  come  to  look  at  this  document, 
that  the  true  meaning  of  it  is,  that  the  patentee  grants  to  the 
licensees  the  exclusive  right  to  use  this  patent  for  the  unexpired 
term  of  the  patent,  or  any  renewal  thereof.  That  involves  on  his 
part  an  obligation  not  to  use  the  patent  himself,  which  is  a  most 
important  matter.  It  involves  on  the  part  of  the  licensees  the 
duty,  in  the  terms  of  clause  2,  of  advertising  and  pushing  the 
sale  of  the  inventions,  and  using  their  best  endeavours  to  further 
their  success.  Now,  who  ever  heard  of  such  obligations  as  those 
attached  to  what  is  called  a  mere  license  ?  The  truth  is,  that  this 
is  a  grant  of  a  right  to  use  the  patent,  coupled  with  obligations 

both  on  the  grantor  and  on  the  grantees.  I  should  hesitate 
[*  398]  *  before  I  called  this  a  license  coupled  with  an  interest 

That  is  an  ambiguous  expression,  and,  of  course,  before 
one  uses  it  one  would  like  to  understand  the  meaning  of  it 
Coupled  with  an  interest  in  what?  I  do  not  know  that  there  is 
any  interest,  as  distinguished  from  the  right  which  the  licensees 
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acquire  under  the  license  to  do  what  it  authorizes  and  to  restrain 
the  licensor  from  himself  using  the  patent  during  the  continuance 
of  the  license.  Interest  in  this  sense  the  licensees  have,  but  they 
are  not  assignees  of  the  patent  It  was  suggested  that  we  might 
construe  this  instrument  as  amounting  to  an  assignment  of  the 
patent ;  but  the  clause  which  shows  that  the  right  to  sue  for  an 
infringement  is  in  the  patentee  excludes  that  view.  It  is  not, 
therefore,  quite  an  assignment  of  the  patent.  There  is  not  very 
much  difference  between  this  and  an  assignment ;  but  that  clause 
prevents  us  from  holding  that  it  is  an  assignment  of  the  patent. 
But  when  we  come  to  read  the  document,  we  find  several  clauses 
which  are  so  inconsistent  with  the  right  to  revoke,  that  we  can- 
not hold  that  there  is  such  a  right  to  revoke,  or,  varying  the 
language,  it  appears  to  me  that  on  the  face  of  this  document  there 
is  an  implied  covenant  not  to  revoke,  and  I  get  at  that  quite  apart 
from  any  considerations  arising  upon  the  Conveyancing  Act,  for  I 
do  not  think  that  this  is  a  conveyance  within  the  meaning  of  the 
Conveyancing  Act.  But  it  does  not  follow  that  the  introduction 
of  the  words  "  as  beneficial  owner  "  is  unimportant  Those  words 
show  that  the  parties  did  not  mean  to  treat  this  as  a  revocable 
licensa  That  is  not  the  form  which  would  be  used  if  it  were 
intended  to  grant  a  mere  license.  I  am  happy  to  say  that  we  are 
not  driven  by  any  of  the  cases  to  do  that  which  would  be  a  clear 
injustice  and  utterly  unwarranted.  I  think  that  the  judgment 
appealed  from  is  right,  and  that  this  appeal  must  be  dismissed 
with  costs. 

Lopes,  L.  J.  ;  — 

I  am  of  the  same  opinion.  I  think  that  this  is  not  a  revocable 
license.  The  license,  to  so  call  it,  is  created  by  deed  and  for 
valuable  consideration.  That  would  not  in  itself  prevent  its  being 
revocable ;  but  it  is  a  license  for  the  residue  of  the  term  of  the 
letters  patent  There  are  in  it  mutual  obligations  imposed 
*  on  the  licensees  and  the  licensor — obligations  to  my  mind  [*  399] 
absolutely  inconsistent  with  this  being  a  license  revocable, 
as  it  is  suggested,  at  pleasure.  Looking  at  the  document,  and 
considering  it  as  best  I  can,  I  come  to  the  conclusion  that  it  was 
obviously  the  intention  of  the  parties  that  it  should  not  be  revo- 
cable, and  that  there  is  to  be  implied  a  covenant  that  the  license 
is  to  continue  during  the  residue  of  the  term.  Consider  what 
would  follow  if  Mr.   Rudall's  contention  were   successful.     The 
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licensor  might  put  the  £150  into  his  pocket,  and  the  next  day 
revoke  the  license,  and  still  keep  the  money  in  his  pocket  Sub- 
licenses may  be  granted  by  the  licensees  for  a  consideration.  If 
the  license  were  revoked  all  those  sub-licenses  would  fall  as  well, 
and  the  licensor  at  his  pleasure  might  get  rid  of  all  the  obliga- 
tions upon  his  licensees  by  this  document  All  these  matters,  to 
my  mind,  tend  to  show  that  the  true  construction  of  this  document 
is  that  it  is  not  to  be  a  revocable  license. 

Davby,  L  J.  :  — 

I  am  of  the  same  opinion.  It  is  impossible  to  read  through 
this  document  from  the  beginning  to  the  end  and  not  form  the 
impression  that  the  parties  intended  by  the  language  they  have 
used  that  this  license  should  not  be  one  which  was  revocable  at 
the  will  of  the  licensor.  No  doubt  that  would  not  go  for  much, 
if  the  parties  have  used  language  which  in  law  we  are  bound  to 
construe  so  as  to  have  that  effect ;  but  when  I  read  the  details  of 
this  document  rather  more  closely,  I  find  obligations  and  cross- 
obligations  by  the  licensor  and  by  the  licensees  which,  in  my 
opinion,  are  utterly  inconsistent  with  the  idea  that  this  license 
was  to  subsist  only  at  the  will  of  the  licensor.  I  find,  running 
through  this  document,  an  assumption,  upon  which  the  provisions 
of  it  are  framed,  that  the  license  will  subsist  during  the  term  for 
which  it  purports  to  be  granted,  or,  to  express  myself  more  accu- 
rately, an  implied  covenant  that  the  license  shall  not  be  revoked 
by  the  licensor.  It  is  true  that  the  covenants  contained  in  this 
document  are  sometimes  expressed  to  be  "  during  the  term  of  this 
license  *  as  in  the  first  covenant,  and  sometimes  "  during  the  con- 
tinuance of  this  license ;  *  but,  in  my  opinion,  those  words  ought 
to  be  construed  as  having  the  same  meaning,  and  that 
[*  400]  *  meaning,  I  think,  is,  "  during  the  term  for  which  this 
license  purports  to  be  granted, "  that  is  to  say,  during  the 
life  of  the  patent  I  also  think  that  the  power  for  the  licensees  to 
determine  the  license  on  six  months'  notice  is  in  Mr.  Haldane's 
favour,  because  I  think  the  existence  of  the  express  power  to  the 
licensees  to  determine  the  license  on  six  calendar  months'  notice, 
and  the  absence  of  any  provision  as  to  determination  by  the 
licensor,  afford  a  strong  indication  that  the  intention  of  the  parties 
was  that  the  licensees  alone  should  have  the  power  to  determine 
the  license,  and  that  the  licensor  should  not  have  such  power.  I 
am  of  opinion  that  the  appeal  should  be  dismissed. 


R.  C.  VOL.  XVI.]  LICENSE.  75 

Vot.  1,  S.  —  Wood  ▼.  LoodUtter ;  Onyot  ▼.  Thonuon.  —  Votes. 


ENGLISH  NOTES. 

The  case  of  Hewlins  v.  Shippam  (1826),  5  B.  &  C.  221,  31  R.  R.  757, 
frequently  referred  to  in  the  former  of  the  above  principal  cases,  was  a 
case  where  the  plaintiff  relied  upon  a  parol  license  to  make  and  use 
a  drain  running  across  the  premises  of  the  defendant,  and  sued  for  an 
obstruction  of  the  drain  by  the  defendant.  It  was  held  that  the  right 
claimed  to  continue  the  use  of  the  drain,  being  a  right  in  the  nature 
of  an  easement  upon  the  land  of  another,  could  not  be  created  without 
deed.  The  plaintiff  was  nonsuited  accordingly.  It  is  to  be  observed 
that  the  doctrine  of  the  common-law  cases  has  been  qualified  by  the 
rules  of  equity  where  there  has  been  an  agreement  which  —  being  con- 
tained in  an  instrument  in  writing  satisfying  the  Statute  of  Frauds,  or 
by  reason  of  part  performance  —  could  be  enforced  by  specific  per- 
formance. McManus  v.  Cooke  (1887),  35  Ch.  D.  681,  b^  L.  J.  Ch. 
662,  56  L.  T.  900,  35  W.  R.  754. 

The  strict  rule  acted  on  in  Hewlins  v.  Shippam^  supra^  has  been 
further  qualified,  in  recent  cases,  by  the  recognition  of  a  right  to 
damages  in  certain  cases,  where  the  right  to  revoke  the  license  is 
recognised.  In  effect,  where  the  abrupt  termination  of  the  use  under 
the  license  would  cause  unnecessary  damage,  it  is  held  that  the  licensee 
is  entitled  to  reasonable  notice  and  to  damages  in  case  of  interference 
or  obstruction  by  the  licensor  without  such  notice.  Cornish  v.  Stubbs 
(1870),  L.  R.  5  C.  P.  334,  39  L.  J.  C.  P.  202,  22  L.  T.  21,  18  W.  R. 
547;  MeUorv.  Watkins  (1872),  L.  R.  9  Q.  B.  400,  23  W.  R.  66-,  Aldin 
V.  Latimer,  mark,  &  Co.  (1894),  2  Ch.  437,  63  L.  J.  Ch.  601,  71 
L.  T.  119,  42  W.  R.  553.  In  Ke^ison  v.  Smith  (1897),  2  Q.  B.  445, 
66  L.  J.  Ch.  763,  the  right  of  the  licensor  to  revoke  a  license  is  treated 
by  Lawrence,  J.,  and  Collins,  J.,  as  consistent  with  aright  of  action 
against  the  licensor  for  breach  of  contract  not  to  revoke  the  license; 
and  Wood  v.  Leadhitter  and  other  cases  of  the  same  class  are  treated 
as  distinguishable  on  the  ground  that  they  were  actions  for  trespass, 
assault,  or  similar  causes  of  action.  This  remark,  however,  does  not 
appear  to  be  applicable  to  Hewlins  v.  Shippam,  supra,  which,  so  far  as  it 
is  inconsistent  with  the  later  decisions,  must  be  treated  as  overruled. 

In  Wells  V.  Kingston-upon-'Hull  {Mayor,  &c.)  (1875),  L.  R.  10  C.  P. 
402,  44  L.  J.  C.  P.  257,  32  L.  T.  615,  23  W.  R.  562,  the  ques- 
tion  was  whether  a  dock  company  having  received  entrance  money, 
which  according  to  the  dock  regulations  entitled  the  plaintiff's 
vessel  to  a  turn  for  the  use  of  the  dock,  were  liable  to  pay  damages  for 
refusing  to  let  the  vessel  take  her  turn.  It  was  held  that  the  contract 
was  not  a  contract  for  an  interest  in  land  within  the  fourth  section  of 
the  Statute  of  Frauds,  and  did  not  therefore  require  to  be  in  writing, 
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nor  was  it  necessary  that  it  should  be  under  seal;  but  that  the  plain- 
tiffs were  entitled  to  damages  for  breach  of  the  contract. 

Wood  V.  Leadbitter  is  again  cited  and  distinguished  in  BtUler  v. 
Manchester^  Sheffield^  and  Lincolnshire  Railway  Co,  (C.  A.  1888),  21 
Q.  B.  D.  207,  57  L.  J.  Q.  B.  564,  60  L.  T.  89,  36  W.  R.  726,  where 
the  question  arose  whether  a  railway  company  had  a  right  to  remove 
from  their  carriage  a  passenger  who  had  paid  his  fare  and  lost  his 
ticket.  It  was  held  that  Wood  v.  Leadbitter  had  no  application,  as  the 
contract  was  not  for  an  interest  in  land;  and  the  plainti£E  was  held 
entitled  to  damages  for  the  assault. 

The  general  tenor  of  the  comments  made  on  Wood  v.  Leadbitter  in 
subsequent  judgments  is  that  the  decision  is  not  to  be  extended;  and  that 
the  principle  established  by  the  case  is  to  be  so  interpreted  as  to  do  jus- 
tice where  the  person  having  a  license  has  a  substantial  interest  in 
property  of  his  own  to  be  preserved,  or  where  there  is  something  to  be 
done  by  the  other  party  for  consideration  received. 

AMERICAN  NOTES. 

The  revocability  of  a  license  is  a  vexed  one  in  these  States,  and  is  treated 
at  length  in  1  Washburn  on  Real  Property,  pp.  663-673,  citing  Wood  v. 
Leadhitler. 

Unexecuted  parol  licenses  without  consideration  are  always  revocable,  and 
so  generally  even  when  based  on  a  valuable  consideration.  Rhodes  v.  Otis^ 
33  Alabama,  578 ;  73  Am.  Dec.  439  (privilege  of  floating  timber) ;  Dark  v. 
Johnston^  55  Penn.  State,  164 ;  93  Am.  Dec.  732  (sinking  oil-well) ;  Sampson 
V.  Bumside,  13  New  Hampshire,  264;  Huffy,  McCauley,  53  Penn.  State,  206; 
91  Am.  Dec.  203;  Wheelock  v.  Noonan,  108  New  York,  179;  2  Am.  St.  Rep. 
405;  Fluker  v.  Georgioy  Spc,  Co,,  81  Georgia,  461;  2  Lawyers'  Rep.  Anno- 
tated, 843. 

And  even  where  executed  and  large  expense  has  been  incurred  therein. 
As  where  one  orally  promised  others  that  if  they  would  erect  a  good  custom 
mill  at  a  certain  point  on  their  own  land,  he  would  give  them  the  privilege  of 
flowing  his  land  so  long  as  they  maintained  the  mill.  Held,  revocable  even 
after  execution  at  great  expense.  Johnson  v.  Skillman,  29  Minnesota,  95 ;  43 
Am.  Rep.  192,  with  an  extensive  note  citing  the  principal  American  cases. 
In  Foster  v.  Browning,  4  Rhode  Island,  47;  67  Am.  Dec.  505,  it  is  said  that 
this  is  the  doctrine  at  law,  but  it  may  be  otherwise  in  equity.  The  Court 
said :  «  We  know  not  upon  what  pretence  a  Court  of  law  can  hold,  against  such 
a  statute,  a  parol  conveyance  of  a  perpetual  easement  in  land  good  because  a 
consideration  therefor  has  passed  from  the  grantee  to  the  grantor ;  or,  to  use 
the  language  of  the  common  law  improperly  in  application  to  such  convey- 
ance, that  a  license  of  this  sort  irrevocable  when  executed  by  expenditures 
made  upon  the  faith  that  the  license  will  not  be  revoked,  even  though  it  be 
added,  unless  such  expenditures  be  first  repaid  or  tendered.  Decisions  to 
that  effect  may  undoubtedly  be  found  ;  but  we  may  say  of  them,  as  was  said 
by  Mr.  Sugden,  referring  to  the  Statute  of  Frauds,  of  one  of  them.  Wood  v. 
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Lake,  Sayer,  3,  "  that  they  are  in  the  very  teeth  of  the  statute.'*  1  Sugd. 
Vend.,  7th  Am.  ed.,  97. 

«  The  more  recent  English  cases  of  Wood  v.  Leadhitter,  13  Mees.  &  W.  838, 
in  the  Court  of  Exchequer,  1845;  of  Taplin  v.  Florence,  3  Eng.  L.  &  Eq.  520,  in 
the  Court  of  Common  Pleas,  1851 ;  and  of  Ruffey  v.  Henderson,  8  id.  305, 
in  the  Queen's  Bench,  1851,  —  show  that  the  law  is  well  settled  in  England  in 
accordance  with  the  views  which  we  have  taken;  and  the  opinion  of  the 
Court  in  Wood  v.  LeadbiUer,  supra,  delivered  by  Baron  Alderson,  quite  ex- 
hausts the  whole  doctrine  on  the  subject  of  licenses.  The  current  of  author- 
ity in  this  country  sets  with  equal  strength  in  the  same  direction,  as  may  be 
seen  by  referring,  amongst  others,  to  the  cases  of  Cook  v.  Stearns,  11  Mass. 
537 ;  Ruggles  v.  Lesure,  24  Pick.  190;  Claflin  v.  Carpenter,  4  Met.  583  (38  Am. 
Dec.  381)  ;  Nettleton  v.  Sikes,  8  id.  34;  and  Stevens  v.  Stevens,  11  id.  251  (45 
Am.  Dec.  203),  in  Massachusetts ;  to  Ex  parte  Cobum,  1  Cow.  570 ;  Miller  v. 
Auburn  R,  R.  Co.,  6  Hill,  61;  2\fumford  v.  Whitney,  15  Wend.  380  (30  Am. 
Dec.  60) ;  and  Houghtaling  v.  Houghtaling,  5  Barb.  379,  in  New  York ;  to 
Prince  v.  Case,  10  Conn.  375  (27  Am.  Dec.  675),  in  Connecticut ;  to  Barnes  v. 
Barnes,  6  Vt.  388 ;  and  Leland  v.  Gassett,  17  id.  403,  in  Vermont ;  to  Den  v. 
Baldwin,  1  Zabriskie,  395,  in  New  Jersey ;  to  Hays  v.  Richardson,  1  Gill  &  J. 
366,  in  Maryland;  to  Clinton  v.  McKenzie,  5  Strobh.  Law,  36,  in  South  Carolina^ 
and  to  Woodward  v.  Seely,  11  111.  147  (50  Am.  Dec.  445),  in  Illinois. 

"  In  Maine,  New  Hampshire,  Pennsylvania,  and  Ohio,  and  perhaps  in  some 
other  States,  the  exploded  doctrine  of  some  of  the  earlier  English  cases  is 
still  maintained  at  law  upon  equitable  grounds  of  estoppel,  and  part  perform- 
ance of  a  parol  contract,  which  certainly  from  their  inherent  justice  would 
commend  themselves  to  our  attention  as  a  Court  of  law,  had  we  not  full 
jxjwers  as  a  Court  of  equity  to  do  justice  in  a  proper  case  of  this  sort,  when 
applied  to  on  that  side  of  the  Court." 

Many  of  the  cases  countenance  this  distinction  between  the  legal  right  and 
the  equitable  remedy. 

This  strict  doctrine  is  also  found  in  Owen  v.  Field,  12  Allen  (Mass.),  457 ; 
Selden  v.  Del,  Canal  Co,,  29  New  York,  639  ;  Wiseman  v.  Lucksinger,  84  id. 
31  (citing  Wood  v.  Leadbitter) -,  38  Am.  Rep.  479;  Houston  v.  Laffee,  46  New 
Hampshire,  507 ;  Hetfield  v.  Central  R,  Co.,  29  New  Jersey  Law,  571;  Foot  v. 
New  Haven,  Sfc,  Co.,  23  Connecticut,  223;  Jamieson  v.  Milleman,  3  Duer 
(N.  Y.  Super.  Ct.),  255;  Kamphouse  v.  Gaffner,  73  Illinois,  461 ;  Woodward  v. 
Seeley,  11  id.  157;  50  Am.  Dec.  445;  Prince  v.  Case,  10  Connecticut,  375;  27 
Am.  Dec.  675 ;  Stevens  v.  Stevetis,  11  Metcalf  (Mass.),  248 ;  45  Am.  Dec.  203 ; 
Houxv.  Seat,  26  Missouri,  178  ;  72  Am.  Dec.  202 ;  Clute  v.  Carr,  20  Wisconsin, 
531 ;  91  Am.  Dec.  442  ("  the  doctrine  that  a  license  executed  is  irrevocable 
must  be  confined  to  those  licenses  under  which,  when  executed,  it  cannot  be 
claimed  that  any  estate  or  interest  in  the  lands  passed ;  as  a  license  to  go  upon 
lands  and  cut  and  remove  trees,  or  to  pass  over  it,  or  hunt").  In  Babcock 
V.  Utter,  1  Abbott  Court  of  Appeals  Decisions  (N.  Y.),  27,  the  Court  said  : 
"  These  cases  of  license  to  enter  upon  the  land  of  the  licensor,  and  to  cut  and 
remove  trees,  or  to  dig  and  carry  away  gravel,  or  to  quarry  and  remove  mar- 
ble, and  the  like,  are  licenses  of  the  class  first  mentioned,  where  the  grant 
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connected  with  the  license,  when  executed,  is  valid.  The  license  in  such  cases 
renders  lawful  the  entry  and  severance  of  the  article  granted,  which  would 
otherwise  be  a  trespass,  and  the  grant  acts  as  a  gift  of  the  severed  article,  a 
parol  gift  of  which  would  be  effectual  upon  delivery.  But  if  under  such 
license  to  take  marble,  a  perpetual  right  were  asserted,  on  the  ground  that 
the  license  was  irrevocable,  the  case  would  fall  within  the  second  class,  and 
the  right  could  not  be  maintained,  as  it  could  not  be  created  or  granted  by 
parol ;  nor  would  it  aid  the  licensee  to  show  that  he  had  been  induced  by  the 
license,  with  the  knowledge  of  the  licensor,  to  erect  expensive  works  on  his 
adjoining  land,  for  the  purpose  of  working  the  marble.  Browne  on  Stat,  of 
Frauds,  §§  27,  28. 

^  The  law  in  this  State,  and  generally  in  the  United  States,  as  well  as  in 
England,  is  in  entire  accordance  with  the  opinion  of  Baron  Aldersox,  above 
mentioned.  The  subject  has  been  so  often  and  so  fully  discussed,  that  a  re- 
view of  the  cases  would  be  a  useless  labor.  Mr.  Washburn,  in  his  treatise  on 
Real  Property,  has  stated  with  perfect  accuracy  the  substance  of  prominent 
cases  bearing  directly  upon  the  point  under  discussion,  and  I  avail  myself  of 
his  summary  of  the  cases,  as  sufficient  for  the  present  occasion." 

"  In  my  opinion,  the  principle  upon  which  the  decision  of  the  Court  below 
rests  would  substantially  repeal  the  common-law  rule  and  the  statutes  above 
referred  to;  for  there  is  no  interest  in  the  lands  which  may  not  be  made  the 
subject  of  such  Irrevocable  license.  As  has  been  well  said  by  Mr.  Chitty,  '  If 
a  person  could  acquire  a  perfect  right  by  a  license,  any  one  has  only  to  get  a 
person  to  swear  to  a  parol  license  by  the  owner  of  the  land  to  build  a  house 
upon  it,  and  thereby  without  any  conveyance  by  deed,  he  would  acquire,  in 
effect,  all  the  beneficial  right  of  an  owner  in  fee.*  1  Gen.  Prac.  339 ;  Bene- 
dict V.  Benedicty  5  Day,  464 ;  Browne  on  Stat,  of  Frauds,  §  29." 

Some  of  the  Courts  hold  that  an  executed  license,  executed  at  expense,  is 
irrevocable,  on  the  ground  of  estoppel.  Huff  y,  McCauley,  63  Penn.  State, 
209;  91  Am.  Dec.  203;  Wickersham  v.  Orr,  9  Iowa,  260;  Buchanan  v.  Logans- 
port,  71  Indiana,  265 ;  Lee  v.  McLeod,  12  Nevada,  280 ;  Addison  v.  Hack, 
2  Gill  (Maryland),  221 ;  41  Am.  Dec.  421 ;  Wilson  v.  Chalfant,  15  Ohio,  248 ; 
45  Am.  Dec.  574 ;  Lowe  v.  MUler^  3  Grattan  (Virginia),  205 ;  46  Am.  Dec.  188 ; 
Hozelton  v.  Putnam,  3  Chandler  (Wisconsin),  117 ;  54  Am.  Dec.  158 ;  Bush  v. 
Sullivan,  3  G.  Greene  (Iowa),  344 ;  54  Am.  Dec.  606 ;  Rerick  v.  Kern,  14  Ser- 
geant k  Rawle  (Penn.),  267 ;  16  Am.  Dec.  497 ;  Rantan  W.  P.  Co.  v.  Veghte, 
21  New  Jersey  Equity,  463  ;  Rhodes  v.  Otis,  33  Alabama,  578 ;  73  Am.  Dec. 
439;  Ricker  v.  Kelly,  1  Greenleaf  (Maine),  117;  10  Am.  Dec.  38;  Putney  v. 
Day,  6  New  Hampshire,  430 ;  26  Am.  Dec.  470 ;  Woodbury  v.  Parshley,  7  New 
Hampshire,  237;  26  Am.  Dec.  739;  Wynn  v.  Garland,  19  Arkansas,  23;  68 
Am.  Dec.  190;  McKellip  v.  McUhenny,  4  Watts  (Penn.),  317;  28  Am.  Dec. 
711.  In  Lwig  v.  Buchanan,  27  Maryland,  602;  92  Am.  Dec.  653,  the  Court 
said ;  "^  Care  must  be  taken  not  to  confound  this  case  with  those  of  a  class  in 
which  the  license,  though  coupled  with  an  interest,  is  nevertheless  of  a  revo- 
cable nature,  and  would  furnish  no  justification  to  the  licensee  for  acts  done 
after  revocation.  These  are  cases  where  the  interest  partakes  of  the  realty. 
or  is  of  such  a  nature  as  to  require  for  its  validity  a  deed,  or  a  compliance 
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with  the  Statute  of  Frauds,  as  an  easement,  right  of  way,  or  other  interest  in, 
upon,  or  out  of  the  land  itself.  Of  this  class  is  the  case  of  Wood  t.  Lead- 
bitter^  13  Mees.  &  W.  838,  cited  by  the  counsel  on  both  sides  in  the  argument. 
It  was  very  fully  considered  by  the  Court  of  Exchequer,  and  all  the  English 
cases  ably  reviewed  by  Baron  Alderson,  in  the  opinion  delivered  in  it.  The 
note  to  the  case  in  Hare  and  Wallace's  edition  points  to  the  leading  American 
decisions,  to  which  we  may  add  the  cases  of  Hays  v.  Rvchardsofij  1  Gill  &  J. 
866,  and  Addison  v.  Haclt^  2  Gill  (41  Am.  Dec.  421),  as  bearing  upon  the  ques- 
tion. From  these  we  deduce  these  principles,  that  a  license,  according  to 
Vauohan,  Ch.  J.,  properly  passeth  no  interest  nor  alters  or  transfers  property 
in  anything,  but  only  makes  an  action  lawful  which  without  it  had  been  un- 
lawful; as  a  license  to  hunt  in  a  man's  park  or  to  come  into  his  house.  But 
a  license  to  hunt  in  a  man's  park  and  carry  away  the  deer  killed  to  his  own 
use,  or  to  cut  down  a  tree  and  carry  it  away  the  next  day,  is  something  more 
than  a  mere  license ;  so  far  as  the  taking  away  of  the  deer  killed  or  the  tree 
cut  down,  it  is  a  grant.  A  mere  license  is  revocable.  But  where  it  is  con- 
nected with  a  grant,  the  party  who  has  given  it  cannot  in  general  revoke  it, 
so  as  to  defeat  the  grant  to  which  it  was  an  incident. 

"  In  all  cases  of  a  license  by  parol,  where  the  grant  is  of  a  nature  capable 
of  being  made  by  parol,  the  license  is  irrevocable.  But  where  the  license  by 
parol  is  coupled  with  a  parol  grant  of  something  which  is  incapable  of  being 
granted  otherwise  than  by  deed  or  by  compliance  with  a  statutory  require- 
ment, there  the  license  is  a  mere  license,  because  the  grant  annexed  to  it 
wants  legal  validity ;  and  like  all  mere  licenses,  it  is  irrevocable.  These  dis- 
tinctions are  clearly  illustrated  in  the  following  extract  from  the  opinion  re- 
ferred to:  Thus  a  license  by  A.  to  hunt  in  his  park,"  &c. 

In  Huff  V.  McCauleif,  supra,  the  Court  said :  "  All  these  decisions  rest 
upon  the  principle  of  estoppel.  The  parties  cannot  be  placed  in  statu  quo 
after  the  license  has  been  executed  and  work  done  or  money  expended  on  the 
faith  of  it,  and  hence  such  a  case  is  regarded  as  presenting  a  sufficient  reason 
for  a  Chancellor's  interference  to  restrain  any  action  of  the  licensor  which 
would  deprive  the  licensee  of  the  benefit  of  the  expenditure  he  was  encour- 
aged to  make  by  the  very  party  who  seeks  to  make  it  fruitless.  Equity  treats 
the  license  thui  executed  as  a  contract  giving  absolute  rights,  and  protects 
the  licensee  in  the  enjoyment  of  them.  In  doing  so,  however,  the  Courts  of 
this  State  have  gone  beyond  the  common  law,  and  beyond  the  rulings  of 
Courts  of  equity  elsewhere.  But  where  there  has  not  been  expenditure  on  the 
faith  of  a  license,  as  in  the  present  case,  there  is  no  foundation  for  an  estoppel, 
and  the  same  reason  does  not  exist  for  holding  it  irrevocable.  Even  if  there 
has  been  a  consideration  paid,  there  is  nothing  in  the  way  of  restoring  the 
parties  to  their  original  condition.  No  case  in  this  State  has  gone  to  the 
length  of  ruling  that  it  is  converted  into  a  contract  giving  irrevocable  inter- 
ests in  or  out  of  lands  by  the  mere  fact  that  a  consideration  was  agreed  to  be 
paid  or  allowed  for  it.  Such  was  not  either  of  the  cases  that  have  been  cited. 
In  all  of  them  something  had  been  done  in  reliance  upon  the  license,  and  it 
was  impossible  to  restore  the  licensees  to  the  position  they  occupied  before  the 
license  was  given.     Revocation  therefore  would  have  been  a  fraud." 
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In  Snowden  v.  WUas,  19  Indiana,  10 ;  81  Am.  Dec.  870,  the  Court  said : 
**  License,  it  may  be  here  observed,  to  do  an  act  upon  the  land  of  another 
does  not  necessarily  involve  an  interest  in  real  estate,  does  not  necessarily 
amount  to  an  easement,  and  when  it  does  not,  it  may  be  given  by  parol,  and 
if  coupled  with  an  interest,  especially  if  it  be  upon  a  consideration,  it  cannot 
be  revoked.  If  one  gives  another  license  to  go  upon  his  land  to  shoot  a  single 
squirrel  then  existing  and  pointed  out,  that  does  not  create  an  easement,  and 
may  be  given  by  parol ;  and  if  the  license  goes  no  further,  and  include  the 
right  to  take  away,  as  the  property  of  the  licensee,  the  squirrel,  wlien  shot,  it 
is  coupled  with  an  interest ;  and  if  given  upon  a  consideration,  at  all  events, 
it  cannot  be,  at  mere  volition,  revoked.  But  the  right,  in  perpetuity,  to  one 
to  hunt  game  upon  a  given  tract  of  land  of  another,  would  be  an  easement, 
would  involve  an  interest  in  real  estate,  and  might  be  revocable  under  certain 
circumstances,  if  not  under  all,  if  given  by  parol.  And,  further,  it  may  be 
remarked,  licenses,  whether  revocable  or  not,  excuse  the  licensee  while 
acting  under  them,  before  revocation,  and  protect  him  from  suits  for  acts 
done  within  the  license.  Belly.  Elliott,  5  Blackf.  (Ind.)  113;  Miller  v.  Auburn 
vV  S.  Ry,  Co.,  6  Hill,  61 ;  Pierrepont /f .  Barnard,  6  N.  Y.  279.  Licenses  cannot 
be  revoked  as  to  acts  performed  under  them.  The  revocation  is  i^rospective. 
WallU  V.  Harrison,  4  Mees.  &  W.  538." 

^  But  though  a  parol  license,  amounting  in  terms  to  an  easement,  is  revo- 
cable as  to  future  enjoyment  at  law,  and  is  determined  by  a  conveyance  of  the 
estate  upon  which  it  was  to  be  enjoyed,  this  is  not  the  rule  in  all  cases  in 
Courts  of  equity.  In  these  Courts,  the  future  enjoyment  of  an  executed  parol 
license,  granted  upon  a  consideration,  or  upon  the  faith  of  which  money  has 
been  expended,  will  be  enforced,  at  all  events,  where  adequate  compensation 
in  damages  could  not  be  obtained.  This  will  be  done  upon  the  t  wo  grounds 
of  estoppel  on  account  of  fraud,  and  specific  performance  of  a  partly  executed 
contract  to  prevent  fraud." 

The  revocability  of  a  license  is  sustained  in  the  following  later  cases: 
Hodgkins  v.  Farrington,  150  Massachusetts,  19;  15  Am.  St.  Hep.  168;  5 
Lawyers'  Rep.  Annotated,  209;  Omaha,  Sfc.  Co.  v.  Tabor,  13  Colorado,  41 ;  16 
Am.  St.  Rep.  185 ;  Crosdale  v.  Lanigan,  129  New  York,  604 ;  26  Am.  St.  Rep. 
551 ;  Lawrence  v.  Springer,  49  New  Jersey  Equity,  289  (unless  revocation 
would  work  irreparable  injury);  Pitzman  v.  Boyce.  HI  Missouri,  387;  33 
Am.  St.  Rep.  537  (citing  Wood  v.  Leadbitter)  ;  Hathawat/  v.  Yakima,  Sec.  Co., 
14  Washington,  469;  53  Am.  St.  Rep.  874;  WUson  v.  St.  Paul,  ^v.  R.  Co.,  41 
Minnesota,  56 ;  4  Lawyers'  Rep.  Annotated,  378 ;  Bass  v.  Roanoke,  Sec.  Co.,  Ill 
North  Carolina,  439;  19  Lawyers*  Rep.  Annotated,  247. 

The  irrevocability  of  a  license  is  supported  in  Vannest  v.  Fleming,  79 
Iowa,  638;  18  Am.  St.  Rep.  387;  Flickinger  v.  Shaw,  87  California,  126 ;  22 
Am.  St.  Rep.  234  ;  McBroom  v.  Thompson,  25  Oregon,  559;  42  Am.  St.  Rep. 
806;  Metcalf  v.  Hart,  3  Wyoming,  513;  31  Am.  St.  Rep.  122  (a  very  valuable 
collection  and  review  of  the  authorities,  English  and  American,  including 
Wood  V.  Leadbitter)',  Pierce  v.  Cleland,  131  Peun.  State,  18,);  7  Lawyers' 
Rep.  Annotated,  752 ;  Cwr^w  v.  Lagrande  N.  W.  Co.,  20  Oregon,  34 ;  10 
Lawyers'  Rep.  Annotated,  247 ;  Vannest  v.  Fleming,  79  Iowa,  638 ;  8  Lawyers* 
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Rep.  Annotated,  277 ;  Nowlin  v.  Whipple^  120  Indiana,  596 ;  6  Lawyers'  Rep. 
Annotated,  159 ;  Rogers  y.  Cox,  96  Indiana,  157 ;  49  Am.  Rep.  152  ;  Central 
Branch  R.  Co,  v.  Fritz,  20  Kansas,  430 ;  27  Am.  Rep.  175  (the  last  two  are 
cases  of  oral  sale  of  a  dweUing-house  with  license  to  remove). 

Recognizing  the  distinotion  taken  in  the  last  two  cases,  some  of  the  Courts 
holding  the  strict  rule  in  cases  where  the  license  is  necessarily  coupled  with 
an  interest  in  the  land,  still  recognize  the  irrevocability  of  the  license  in  cases 
of  mere  permission  to  enter,  given  for  a  valuable  consideration.  As  to  cany 
away  goods  sold.  WhitmarehY.  Walker,  1  Metcalf  (Mass.),  316;  Parsons  v. 
Camp,  11  Connecticut,  625;  White  v.  ElweU,  48  Maine,  360;  Westcott  v.  De- 
lano, 20  Wisconsin,  516 ;  Town  v.  Hazen,  51  New  Hampshire,  596. 

The  foregoing  summary  fully  justifies  Mr.  Freeman's  statement  (note,  31 
Am.  St.  Rep.  712),  that  "  the  authorities  upon  this  branch  of  the  law  have 
ever  been,  and  still  remain,  so  conflicting  as  to  make  their  reconciliation 
totally  impossible  upon  any  conceivable  theory." 

Mr.  Goddard  (Easements,  p.  472)  is  of  opinion  that  a  license  is  revocable 
in  any  event  (citing  Wood  v.  Leadbitter), 

See  discussion.  Sterling  v.  Warden,  51  New  Hampshire,  217  ;  12  Am.  Rep. 
80,  citing  Wood  v.  Leadbitter. 

That  a  license  must  be  executed  within  a  reasonable  time,  although  given 
for  "any  and  all  times,"  is  held  in  Hill  v.  Hill,  118  Massachusetts,  103 ;  18 
Am.  Rep.  454. 
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CHAMBERS  v.  DAVIDSON, 
(p.  c.  1866.) 

RULE. 

The  right  of  lien  is  given  by  implication  of  law,  not  by 
express  contract;  an  express  contract  for  a  charge  or 
security  excludes  lien^  and  limits  the  rights  of  the  parties 
to  the  extent  of  the  express  contract. 

VOL.  XVI.  — 6 
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In  re  Leifh's  Estate.^ 
Chamben  v.  Davidson. 

L.  R.  1  P.  C.  296-308  (8.  c.  36  L.  J.  P.  C.  17  ;  15  W.  R.  34). 

[296]      West  Indian  Estates,  —  Consignee  and  Mortgagee,  —  (renercH  Lien^ 

Extent  of. 

The  right  of  a  consignee  of  a  West  Indian  estate  gives  him  a  lien  on  the 
plantation  in  respect  of  the  balance  due  to  him^  and  is  an  exception  to  the 
general  rule  which  applies  to  principal  and  agent  Such  general  lien,  being 
given  by  implication  of  law,  is  excluded,  where  the  security  of  the  consignee  is 
created  by  express  contract. 

Therefore,  if  a  consignee  takes  an  express  security,  such  security  being  the 
stipulation  and  agreement  of  the  parties,  it  excludes  his  general  lien.  So  hdd 
by  the  Judicial  Committee,  where  the  party  claiming  a  general  lien  as  consignee 
was  also  a  mortgagee  of  certain  estates,  and  had,  by  deed,  stipulated  for  the 
consignment  of  their  produce,  as  well  as  that  of  other  plantations,  subject  to  the 
rights  and  interests  of  existing  mortgages  then  subsisting  thereon. 

In  this  case  the  appeal  was  brought  from  an  order  of  the  Com- 
missioners for  Sale  of  Incumbered  Estates  in  the  West  Indies,  dis- 
allowing the  claim  of  the  appellant  to  priority  under  a 
[*  297]  ♦  consignment  deed.  The  ground  of  the  decision  was,  that 
the  consignment  deed  was,  by  its  terms,  subject  to  prior 
mortgages  to  the  respondents. 

The  circumstances  were  these :  — 

On  the  27th  of  January,  1856,  John  Leith,  since  deceased,  and 
James  Leith,  both  of  the  Island  of  Tobago,  planters,  were  in- 
debted to  the  respondents  as  executors  and  trustees  of  their  late 
father,  Duncan  Davidson,  in  the  sum  of  £10,000. 

By  indentures  of  mortgage,  dated  the  26th  and  27th  of  January, 
1856,  the  Leiths  mortgaged  to  the  respondents  certain  estates  in 
the  Island  of  Tobago,  called  New  Grange,  Old  Grange,  and 
Grafton,  and  an  estate  called  Kendal  Place,  and  other  estates  in 
the  same  Island,  together  with  the  live  and  dead  stock  then  and 
thereafter  to  be  upon  the  same,  to  secure  the  £10,000  and  interest 
By  the  same  mortgage  deed  the  £10,000  was  covenanted  to  be 
paid  by  instalments,  and  the  Leiths  covenanted  to  ship  and  con- 
sign to  the  respondents  fifty  hogsheads  of  sugar  on  or  before  the 
15th  of  July  in  every  year. 

^  Present:  Lord  Westburt,  Sir  Jambs  William  Colvilb,  and  Sir  Eowabd 
Vauohak  Williams. 
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James  Leith  was  himself  seised  of  other  estates  in  the  Island  of 
Tobago,  called  Charlotte- Ville,  Telescope,  and  Fairfield;  and  by 
an  indenture  of  mortgage,  dated  the  23rd  of  January,  1860,  he 
mortgaged  these  estates  to  the  appellant  in  fee,  to  secure  the 
amount  of  his  then  debt  and  future  advances,  not  together  to 
exceed  the  sum  of  £2500. 

By  another  indenture  of  mortgage,  dated  the  23rd  of  January, 
1860,  the  Leiihs  mortgaged  a  town  lot  in  Scarborough,  in  Tobago, 
in  fee,  to  secure  the  appellant's  debt  and  further  advances,  not  in 
the  whole  to  exceed  £800. 

James  Leith  was  also  seised  of  other  estates  in  Tobago,  called 
Speyside  and  Kunnymede;  and  by  an  indenture,  or  covenant  for 
consignment  of  produce,  dated  the  15th  of  March,  1860,  made 
between  the  Leiths  of  the  one  part,  and  the  appellant  of  the  other 
part,  after  reciting  the  two  last-mentioned  mortgages,  and  the 
seisin  of  the  Leiths  of  New  Grange,  Old  Grange,  and  Kendal 
Place,  subject  to  certain  mortgages  or  charges  affecting  the  same, 
ur  some  of  them,  and  also  an  agreement  for  consignment  of  two- 
thirds  of  all  the  produce  from  the  estates,  so  long  only  as  posses- 
sion should  not  be  adversely  taken  by  the  parties  hold- 
ing the  *  respective  mortgages  or  charges  aforesaid;  and  [*298] 
reciting  that  two  accounts  were  intended  to  be  kept  by 
the  appellant,  one  with  James  Leith  alone,  and  the  other  with 
both  the  Leiths ;  and  reciting  that'  the  first-mentioned  indenture 
of  mortgage  of  the  23rd  of  January,  1860,  should  be  a  security  for 
both  accounts  current,  not  exceeding  £2500,  and  further  reciting 
that  the  accounts  had  been  balanced,  showing  £806  la.  3d.  due 
by  James  Leith,  and  £1217  195.  Od.  due  by  the  Leiths,  as  of  the 
31st  of  December,  1859 :  it  was  witnessed,  that  the  Leiths  cove- 
nanted with  appellant  that  during  five  years,  and  so  long  as  the 
mortgages  of  the  23rd  of  January,  1860,  should  continue,  to 
consign  to  the  appellant  not  less  than  two -thirds  of  all  the  sugar, 
rum,  and  other  produce,  made  in  Charlotte-Ville,  Telescope, 
Speyside,  Kunnymede,  Old  Grange,  New  Grange,  Grafton,  and 
Kendal  Place,  and  on  their  leaving  the  Island  to  nominate  the 
appellant's  nominee  as  manager  of  the  estates,  and  to  send  to  the 
appellant  lists  of  supplies  for  the  estates,  which  the  appellant 
was  to  have  the  option  of  supplying ;  and  by  the  same  deed  the 
application  of  the  proceeds  of  the  consignments  was  to  be  for 
payment  as  follows :  first,  of  interest  on  the  mortgage  debts  due 
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to  the  appellant;  second,  of  the  costs  of  supplies  by  the  appellant; 
third,  of  drafts  for  Island  contingencies,  or  for  discharging  any 
of  the  before-mentioned  mortgages  on  the  plantations  or  estates ; 
fourth,  of  insurances  and  incidental  consignment  expenses,  but 
so  long  only  as  the  shipments  of  each  year  shall  exceed  the 
expenses  of  the  same  year ;  and,  lastly,  of  the  principal  mortgage 
debts  of  £2500  and  £800 ;  and  the  appellant  thereby  covenanted, 
so  long  as  the  Leiths'  covenant  to  consign  lasted,  to  receive  and 
sell  the  consignments  and  apply  the  proceeds  for  the  purposes 
above  mentioned,  and,  as  long  as  the  annual  consignments  should 
yield  a  surplus  above  the  annual  expenses,  act  as  consignee  and 
factor  of  the  Leiths.  There  was  also  in  the  deed  a  covenant  for 
stay  of  proceedings  by  the  appellant  for  five  years. 

No  notice  of  the  appellant's  consignment  deed  or  claim  was 
given  either  by  the  Leiths,  or  the  appellant,  to  the  respond- 
ents, nor  were  ^he  respondents  aware  of  the  existence  of  the 
same  previous  to  the  claim  of  the  appellant  being  filed  in  this 
matter. 

The  respondents  never  took  possession  of  the  mortgaged  estates 

under  their  mortgage,  but  left  the  management  and  culti- 

[*  299]   vation  of  *  the  estates,  as  usual,  in  the  hands  of  the  Leiths ; 

the  mortgagees  relying  on  the  performance  by  the  Leiths 

of  their  covenant  to  consign. 

John  Leith  died  on  the  19th  of  April,  1862,  intestate,  leaving 
James  Leith,  his  partner,  and  George  Leith,  his  eldest  brother  and 
heir-at-law,  whereby  the  equity  of  redemption  of  the  mortgaged 
premises  became  vested  either  in  James  Leith  or  George  Leith,  in 
fee  simple. 

In  the  month  of  October,  1862,  arrangements  were  made  with 
James  Leith,  by  Mr.  Gillespie,  a  West  Indian  merchant  in 
Lbndon,  on  belialf  of  the  respondents,  by  which  he  was  to  have 
all  the  produce  of  the  mortgaged  estates  consigned  to  him  on 
behalf  of  the  respondents,  and  at  the  same  time  Mr.  Gillespie 
arranged  to  dupply  the  means  of  cultivation  of  the  same,  upon 
the  understanding  that  James  Leith  was  to  apply  the  means  so 
supplied  in  «u(i!h  cultivation. 

The  last-meittioned  consignment  transactions  resulted  in  a 
balance  against  James  Leith,  on  account  of  the  estates,  of  the 
sum  of  £581  Us.  8d.  at  31st  of  December,  1863,  and  of  £328 
10s.  Ud.  at  3l8t  of  December,  1864     The  estimated  produce  of 
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Old  GraDge,  New  Grange,  and  Grafton,  and  Kendal  Place,  in  the 
year  1862,  was  about  250  hogsheads  of  sugar. 

On  the  8th  of  January,  1864,  the  respondents  filed  their  petition 
in  the  West  India  Incumbered  Estates  Court,  stating  their  mort- 
gage debt,  and  praying  for  a  sale  of  the  mortgaged  premises  com- 
prised therein ;  and  after  the  usual  conditional  order,  and  notice 
for  claimants,  and  the  appointment  of  a  receiver,  the  estates  were 
sold  on  the  21st  of  February,  1865,  and  one  of  the  respondents, 
Alexander  Davidson,  was  declared  the  purchaser  of  New  Grange 
for  £1510 ;  Old  Grange,  £2010 ;  and  Grafton,  £1010. 

On  the  2nd  of  June,  1865,  the  appellant  made  a  claim  in  the 
Incumbered  Estates  Court,  stating  that  for  some  years  before  the 
31st  December,  1859,  and  from  that  time  during  the  period  shown 
by  the  account  filed  therewith,  he  was  the  consignee  of  the 
produce  of  New  Grange,  Old  Grange,  and  Grafton  estates,  and 
Kendal  Place.  That  there  was  due  to  him  on  the  balance  of  the 
account  on  the  31st  December,  1864,  the  sum  of  £2859  8a.  2d. , 
which  he  claimed,  with  interest  at  £4  per  cent  per  annum 
from  that  day,  *  out  of  the  sale  moneys  of  the  estates,^  and  [*  300] 
out  of  any  moneys  to  arise  by  the  intended  sale  of  Kendal 
Place,  in  priority  to  all  persons  whomsoever.  That  as  such  con- 
signee he  had  accepted  and  paid  bills  of  exchange,  drawn  on  him 
by  the  Leiths  for  the  purposes  of  the  estates,  and  had  shipped 
stores  and  supplies  for  the  estates,  and  made  other  payments  and 
advances  to  the  Leiths  for  the  cultivation  and  working  of  the 
estates,  and  that  by  reason  of  such  consignments  and  such  ship- 
ments, payments,  and  advances,  there  was  an  account  current 
between  them  relating  to  the  estates. 

The  account  current  filed  commenced  on  the  Slst  December, 
1859,  and  ended  on  the  31st  December,  1864,  and  the  first  item 
therein  was,  "  1859,  31st  December.  To  balance  of  account 
current  rendered,  £1217  19«.  * 

The  account  only  purported  to  cover  advances  during  the  years 
1860  and  1861,  and  to  give  credit  for  partial  consignments  during 
the  years  1860,  1861,  and  1864.  Some  produce  from  other  estates 
was  included  in  the  account,  amounting  to  £466  11a.  7d.,  which 
was  balanced  by  a  payment  of  the  same  amount  on  the  other  side ; 
it  was  a  general  account,  not  purporting  to  be  confined  to  any 
particular  estate. 

An  affidavit  was  filed  on  behalf  of  the  respondents,  by  Mr. 
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Gillespie,  in  which  he  explained  the  difference  between  a  con- 
signee of  West  India  estates  and  his  duties  in  regard  to  advances 
and  returns;  and  accounts  of  the  produce  on  the  one  hand,  and 
the  mere  account  current  of  a  merchant  receiving  partial  consign- 
ments and  making  advances  against  produce  without  keeping  any 
accounts  of  the  estate,  or  being  the  consignee  thereof,  on  the  other 
hand,  giving  instances  of  consignee  accounts  properly  so  called ; 
and  he  stated,  that  the  account  of  the  appellant  was  not  a  con- 
signee account,  but  a  mere  account  current  The  respondent, 
Alexander  Davidson,  filed  his  affidavit  stating  such  of  the  facts, 
hereinbefore  set  forth,  as  related  to  the  mortgage  of  the  respondents, 
and  especially  that  no  consent,  express  or  implied,  was  given  by 
them  for  the  consignment  deed  of  the  appellant,  and  that  they 
were  ignorant  of  its  existence  until  the  claim  was  made  by  appel- 
lant,   and  submitting  that  the  appellant's  claim   ought  to  be 

dismissed. 
[*  301]       *  The  appellant  filed  an  affidavit  in  answer,  in  which  he 

stated  the  origin  of  his  claim  under  the  deed  of  the  15th 
of  March,  1860.  That  he  had  for  several  years,  prior  to  1859, 
been  the  consignee  of  a  portion  of  the  crops  of  the  Old  Grange, 
New  Grange,  Grafton,  and  Kendal  Place  estates,  and  that  he  had 
been  applied  to  by  the  Leiths  at  the  close  of  that  year  for  further 
advances  to  maintain  the  cultivation  of  those  estates,  which  he 
declined  to  make  without  some  specific  arrangement,  which 
resulted  in  the  consignment  deed.  That  there  were  other  estates, 
and  also  some  stores,  belonging  to  James  Leith,  for  which  he  (the 
appellant)  had  made  advances,  but  that  all  these  advances  were 
contained  in  a  separate  account,  kept  in  the  name  of  James  Leith 
only,  on  which  account  there  was  a  balance  due  to  him  of  £900 
and  upwards,  exclusive  of  the  balance  of  £2859  8«.  2d.  on  the 
joint  account  of  John  Leith  and  James  Leith ;  and  that  the  crop 
entries  of  £466  lis.  Id.  had  been  only  introduced  into  the  account 
for  convenience. 

The  appellant's  claim  was  heard  before  the  Commissioners  in 
the  month  of  July,  1865,  and  on  the  15th  of  August,  1865,  the 
Chief  Commissioner  (Mr.  Fleming,  Q.  C.,)  delivered  the  judgment 
of  the  Court,  disallowing  the  appellant's  claim  to  priority  over 
the  mortgagees  on  the  ground  that  the  rights  of  the  appellant  must 
be  governed  by  the  provisions  of  the  consignment  deed,  and  that, 
according  to  the  true  coustructi^'^  ^*  ^^^  deed,  the  appellant's 
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rights  were  taken  and  made  subject  to  the  prior  title  and  interest 
of  the  mortgagees ;  that  the  deed  stated  that  the  estates  were  sub- 
ject to  the  mortgages,  and  that  the  grantors  must  be  held  to  have 
granted  only  according  to  their  interest  as  mentioned  in  the  deed, 
that  is,  as  affected  by  the  mortgages  and  the  rights  of  the  mort- 
gagees, and  that  the  consignment  was  to  continue  only  until  pos- 
session was  taken  by  the  mortgagees,  and  was  determinable  by 
their  act,  and  that,  according  to  the  true  construction  of  the  deed, 
the  appellant's  agreement  was  to  take  subject  to  the  prior  rights 
of  the  mortgagees,  and  that  the  Court  could  not  relieve  him  from 
the  effect  of  that  agreement.  The  Court  also  suggested  other 
grounds  which  appeared  to  lead  to  the  same  conclusion. 

The  present  appeal  was  from  this  judgment. 

*The  Attorney-General  (Sir  John  Rolt)  and  Mr.  Archi-  [*302] 
bald  Smith,  for  the  appellant:  — 

We  submit  that  the  judgment  of  the  learned  Chief  Commis- 
sioner is  erroneous,  that  it  is  founded  on  a  mistaken  view  of  the 
duties  and  rights  of  a  consignee  of  a  West  Indian  estate.  The 
appellant  in  his  dealings  with  Messrs.  Leith,  in  furnishing  sup- 
plies, and  accepting  the  drafts  for  cultivation,  acted  according  to 
the  general  usage  of  merchants  and  consignees  in  this  country  of 
West  Indian  estates  in  the  actual  occupation  of  their  owners. 
Such  a  course  of  dealing  is  not  only  absolutely  necessary  for  the 
profitable  cultivation  of  the  estate,  but  for  preventing  the  same 
from  becoming  deteriorated  and  going  to  waste.  The  effect  of 
such  dealing  is  to  give  the  consignee  a  lien  over  all  other  incum- 
brancers. It  is  to  the  disparagement  of  this  admitted  lien  that 
the  judgment  of  the  Chief  Commissioner  goes;  and  he  proceeds 
on  the  presumption  that  the  consignment  deed  of  the  15th  of 
March,  1860,  is  a  waiver  or  postponement  of  his  general  lien  as  a 
consignee,  in  favour  of  the  respondents,  the  prior  incumbrancers 
on  the  estate.  But  the  appellant  is  himself  a  mortgagee  of  a 
portion,  as  well  as  the  consignee  of  the  estates,  and  the  ques- 
tions which  arise  are :  First,  to  what  extent  does  the  general  lien 
extend,  against  whom,  and  whether  against  a  mortgagee  or  prior 
incumbrancer  ?  and,  secondly,  whether  in  this  case,  the  appellant 
being  consignee,  and  having  a  deed  of  consignment  executed  in 
his  favour,  which  at  the  same  time  is  a  deed  of  mortgage,  has 
thereby  consented  to  waive  or  postpone  his  rights  as  consignee, 
and  take  only  such  interest  in  the  estate  as  his  mortgage  gives 
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him  ?  The  effect  of  a  covenant  for  consignment  in  a  mortgage  is 
considered  in  Bunhury  v.  WtnUr,  IJ.  &  W.  255  (21  R  R  159). 
Now,  as  far  as  the  decisions  go,  the  lien  of  a  consignee  has  been 
universally  held  to  extend  to  the  exclusion  of  the  mortgagee's 
prior  rights.  In  Scott  v.  Neshitt,  14  Ves.  438  (9  R  R  318), 
where  the  circumstances  seem  to  have  been  similar  to  this  case, 
the  decision  went  to  the  effect,  that  where  there  is  a  consignee  in 
receipt  of  the  whole  of  the  proceeds  of  the  estate,  and  supplying 
the  necessary  means  for  carrying  on  the  estate,  if  the  produce  is 
insufficient  to  pay  the  mortgagees  on  the  estate,  the  consignee 
has  a  lien  on  the  future  proceeds  of  the  estate.  [Lord  West- 
bury.  —  Does  Lord  Eldon,  in  his  judgment  in  Scott  v. 
[*  303]  *  Nesbitty  mean  to  go  further  than  to  decide  that  a  con- 
signee has  a  general  lien?]  West  India  estates  are  sui 
generis,  one  year's  neglect  to  cultivate  might  render  the  estate 
wholly  unproductive  and  valueless.  That  case  was  followed  by 
Sayers  v.  Whitfield^  1  Knapp's  P.  C.  Cases,  148;  Sim<md  v. 
Hibbert,!  Buss.  &  My.  719;  Farquharson  v.  Balfour,  8  Sim. 
210;  Shaw  v.  Simpson,  1  Y.  &  C.  N.  R  732;  Morrison  v. 
Morrison,  2  Sm.  &  Giff.  564,  which  was  carried  to  the  Court  of 
Appeal,  and  was  heard  by  the  Lords  Justices,  but  the  judgment 
.of  V ice-Chancellor  Stuart  was  sustained  (7  De  G.,  M.  &  G.  214;) 
then  there  are  the  observations  of  Lord  St.  Leonards  in  Re 
Tharp,  2  Sm.  &  Giff.  578-9,  where  that  learned  Judge  likens  the 
principle  upon  which  the  title  of  consignees  has  been  supported  to 
the  practice  acted  upon  in  Ireland  in  regard  to  fines  paid  upon 
renewable  leaseholds.  In  Fraser  v.  Burgess,  13  Moore's  R  C. 
Cases,  314,  all  the  authorities  are  collected,  and  the  whole  ques- 
tion of  the  general  lien  of  a  consignee  discussed  and  considered  by 
this  Court  The  Privy  Council  had  previously  declared,  in  Miles 
v.  Atherton,  3  Surge's  Comm.  on  Col.  &  For.  Law,  p.  350,  the 
lien  of  a  trustee  under  a  will,  for  supplies  to  a  plantation,  in  pref- 
erence to  a  mortgagee's  claim.  All  principles  of  equity  combine 
to  uphold  the  lien  we  contend  for ;  the  estate  becomes  valueless 
if  the  supplies  cease,  like  a  ship  requiring  necessary  repairs,  where 
the  last  bottomry  bond  has  preference,  and  it  has  been  held  that 
the  hypothecation  of  a  ship  cannot  deprive  the  seaman  of  his  right 
to  wages.  The  Sydney  Cove,  2  Dods.  13.  So  in  the  case  of  mort- 
gages on  policies  of  insurance  where  the  premiums  have  been  paid 
by  the  second  mortgagee.     The  decisions  in  the   Court  of  the 
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Commissioners  of  the  West  India  Incumbered  Estates  have  been 
uniformly  in  favour  of  the  lien  of  the  consignea  Greathead's 
Case,  Cuat*s  West  Ind.  Incum.  Estate  Acts,  p.  219  [2nd  ed.]; 
ffarriott*8  Case,  ibid.  271 ;  MacDowelVs  Case,  Gust's  West  Ind. 
Incum.  Estate  Acts,  p.  300  [2nd  ed.].  Then  the  question  is, 
whether  the  rights  of  the  appellant  as  a  merchant  and  consignee, 
either  as  regarded  past  or  future  advances,  were  limited  or  in  any 
manner  restricted  by  the  consignment  deed  of  the  15th  of 
March,  1860.  We  contend  *  that  his  rights  as  consignee  [*  304] 
were  paramount  to  his  interest  as  mortgagee,  that  they 
extended  over  all  the  estates  in  support  of  which  he  made  con- 
signments, though  he  is  restricted  as  to  his  mortgage  rights  to 
the  estate  specifically  named  as  his  security.  His  rights  under 
the  consignment  deed  were,  as  regarded  the  mortgagees,  neces- 
sarily subject  to  their  prior  title  and  interest;  and  the  expressions 
in  the  deed  of  what  was  implied  if  not  expressed  therein  could 
have  no  eiTect  on  his  lien  as  a  consignee;  the  prior  mortgagees 
must  be  held  to  have,  at  least  tacitly,  consented  to  the  arrange- 
ment  for  consigning  the  produce  of  the  estates  in  mortgage,  they 
might  have  interposed  at  any  time  to  stop  the  supplies,  but  being 
no  parties  to  the  consignment  deed,  were  not  affected  by  it,  and 
were  not  entitled  to  take  any  benefit  under  it  Then  again,  the 
discretion  given  by  the  deed  as  to  sending  out  supplies  was  noth- 
ing more  than  the  arrangement  which  is  incident  to  the  ordinary 
course  of  dealing  between  consignee  and  planter,  and  could  not 
prejudice  the  appellant's  lien  for  such  supplies  as  he  might  fur- 
nish, or  for  such  drafts  as  he  might  accept 

Sir  E.  Palmer,  Q.  C,  and  Mr.  W.  W.  Mackeson,  appeared  for 
the  respondents,  but  were  not  called  upon. 

Lord  Westbury  :  — 

Their  Lordships  are  of  opinion  that  in  this  case  there  are  special 
circumstances  in  the  relation  existing  between  Mr.  Chambers,  the 
appellant,  and  the  proprietors  of  the  West  India  plantations,  upon 
which  they  propose  to  rest  their  judgment,  and  which  relieve 
them  from  the  necessity  of  considering  the  important  propositions 
of  law  which  have  been  adverted  to  in  the  able  argument  at  the 
bar. 

The  ordinary  mercantile  character  and  position  of  a  consignee 
of  a  West  India  plantation  are  well  known.  The  custom  of  the 
mercantile  world  is  to  select  as  consignee  a  merchant  residing  in 


90  LIEN. 

Ho.  1.  ~I^  n  Leith'i  Ertato;  Ghamben  ▼.  DavidMm,  L.  B.  1  P.  0.  S04,  800. 

this  country,  to  whom  the  whole  produce  of  the  plantations  is 
consigned,  and  who,  in  return  for  that  produce,  accepts  bills 
drawn  upon  him  by  the  proprietor  or  manager  in  the  West  Indies 
for  Island  contingencies ;  and  who,  according  to  the  orders  of  the 
manager  or  proprietor,  purchases  the  supplies  needed  for  the  estate, 

and  sends  them  over  to  the  Island. 
[*  305]  *  There  is  no  necessity  in  a  case  of  this  kind  that  there 
should  be  any  contract  for  the  purpose  of  determining  the 
right  of  the  consignee.  The  right  of  the  consignee,  as  it  is  sup- 
posed to  be  established  by  decisions,  giving  him  a  lien  on  the 
plantation  in  respect  of  the  balance  due  to  him,  is  an  exception 
to  the  general  rule  which  applies  to  principal  and  agent 

But  lien  is  not  the  result  of  an  express  contract ;  it  is  given  by 
implication  of  law.  If,  therefore,  a  mercantile  relation,  which 
might  involve  a  lien,  is  created  by  a  written  contract,  and  secur- 
ity given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security  exclude  lien, 
and  limits  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made.  Bxpressum  facit  cessare  taciturn.  If  a  con- 
signee takes  an  express  security,  it  excludes  general  lien. 

In  the  present  case,  the  question  is,  whether  Mr.  Chambers  can 
be  regarded  as  the  consignee  of  these  plantations  in  the  ordinary 
sense,  or  whether  he  is  a  mortgagee  with  the  appointment  of 
receiver  as  part  of  his  security.  He  refers  his  appointment  as 
consignee  to  a  particular  indenture,  and  we  have  to  consider, 
therefore,  whether  that  indenture  does  not  define  the  rights  and 
interests  that  he  shall  have  in  respect  of  his  dealings  with  this 
estate. 

The  deed  is  dated  the  15th  of  March,  1860.  It  is  made  between 
Messrs.  Leith,  the  proprietors  of  the  plantations,  or  of  the  equity 
of  redemption  of  those  plantations,  on  the  one  hand,  and  Mr. 
Chambers  on  the  other.  The  state  of  circumstances  existing  at 
that  time  between  Mr.  Chambers  and  the  Leiths,  which  are  set 
forth  in  the  recitals  of  the  deed,  may  be  shortly  stated.  In  the 
first  place,  Messrs.  Leith,  in  the  month  of  January,  1860,  had 
mortgaged  three  plantations  to  Mr.  Chambers,  —  plantations  which 
are  none  of  them  included  in  the  mortgage  of  the  present  re- 
spondents. This  mortgage  was  to  secure  the  existing  debt,  and 
all  future  advances  to  be  made  by  Chambers  not  exceeding  the 
sum  of  £2500.     It  also  appears  that  there  was  another  mortgage 
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deed  made  by  the  Leiths  to  Chambers,  dated  on  a  later  day  of  the 
same  month  of  January,  1860,  by  which  a  certain  other  property, 
not  included  in  the  mortgage  of  the  respondents,  is  mortgaged  by 
the  Leiths  to  Chambers  for  the  purpose  of  securing  a  further  debt 
and  advance,  not  exceeding  in  the  whole  £800. 

•  The  deed  of  the  15th  of  March,  1860,  which  is  relied  [•  306] 
on  as  the  appointment  of  consignee,  goes  on  to  recite  that 
the  Leiths  were  entitled  to  other  plantations  subject  to  certain 
mortgages  or  charges  affecting  the  same.  And  then  it  recites 
that,  in  consideration  of  Chambers  having  forborne  his  debt  then 
due  to  him  from  the  Leiths,  and  having  postponed  for  a  long 
time  the  period  of  payment,  the  Leiths  had  agreed,  so  long  only 
as  possession  should  not  be  adversely  taken  by  the  parties  hold- 
ing the  mortgages  or  charges  previously  referred  to,  to  consign  to 
Chambers  not  less  than  two-thirds  of  the  produce  of  these  addi- 
tional plantations. 

The  state  of  things,  therefore,  is  shortly  this:  Chambers,  the 
mortgagee  of  certain  estates,  dissatisfied  with  the  security,  stipu- 
lates with  the  Leiths  that  he  shall  have  a  further  security,  in  the 
shape  of  an  engagement  to  consign  a  certain  portion  of  the  produce 
of  other  plantations;  but  inasmuch  as  those  other  plantations 
were  themselves  included  in  other  mortgages,  this  stipulation 
that  Chambers  should  have  the  benefit  of  the  consignment  of  a 
certain  portion  of  their  profits  is  made  expressly  subject  to  the 
rights  and  interests  of  those  other  mortgagees. 

The  deed  then  proceeds  to  contain  covenants  on  the  part  of  the 
Leiths,  by  which  they  engage  to  consign  to  Chambers  certain 
portions  of  the  proceeds  of  these  other  plantations,  in  order  that 
the  amount  of  the  proceeds  so  consigned  may  be  applied  by 
Chambers  in  aid  of  his  already  existing  securities,  and  in  part 
payment  of  the  interest  that,  from  time  to  time,  should  become 
due  to  him,  and  in  part  payment  also  of  the  interest  of  the 
existing   debt 

With  respect  to  the  supplies.  Chambers  covenants  in  a  remark- 
able manner.  His  engagement  is,  that  he  will  make  shipments, 
that  he  will  send  out  all  things  necessary  for  the  plantations,  and 
pay  the  sums  of  money  for  which  bills  might  be  drawn  upon  him, 
but  so  long  only  as  the  shipments  of  each  year  shall  respectively 
exceed  the  amount  of  the  expenses  of  the  same  year. 

The  course  of  dealing,  therefore,  is  here  clearly  defined.     The 
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Leiths  had  no  right  to  expect  from  the  allied  consignee  any 
supplies  or  any  payment  of  bills  for  Island  contingencies,  unless 
they  shipped  to  him  every  year  a  sufl&cient  amount  to  cover  that 

expenditure, 
[*307]  *  It  has  been  urged  strongly  that  it  must  be  considered 
that  the  mortgagees  assented  to  what  was  going  on  between 
Chambers  and  the  Leiths.  Their  assent,  of  course,  would  be  of 
no  avail  unless  they  had  information  of  the  true  state  of  the  deal- 
ings. Suppose  the  mortgagees,  the  present  respondents,  to  have 
been  aware  of  this  deed,  the  nature  of  which  we  have  been  stat- 
ing, they  would  be  warranted  in  treating  it  as  a  supplemental  and 
additional  security  taken  by  Chambers  in  aid  of  his  existing 
mortgage.  They  would  be  warranted  in  assuming  that  Chambers 
intended  to  abide  by  the  stipulations  of  the  deed,  and  not  to 
make  advances  unless  he  had  in  hand,  or  was  about  to  have  in 
hand,  produce  of  the  estate  sufficient  to  cover  those  advances. 

This,  therefore,  is  an  instrument  that  shows  clearly  the  nature 
of  the  engagement  between  Chambers  and  the  proprietor  of  the 
plantations.  As  we  have  already  observed,  he  was  dissatisfied 
with  his  security,  and  he  bargained  for  the  receivership  of  a  con- 
siderable portion  of  other  and  additional  produce,  subject,  how- 
ever, to  the  rights  of  the  persons  entitled  to  mortgages  on  that 
property;  he  stipulates  for  this  addition  by  way  of  aid  to  his 
existing  security,  and  the  rights  that  he  has  are  the  rights  given 
to  him  by  this  contract.  The  claim  that  he  now  makes  is  a  claim 
which,  departing  from  the  limited  nature  of  this  security,  he 
desires  to  substitute  for  it,  —  the  lien  of  a  general  consignee  who 
has  dealt  with  the  entire  proceeds  of  the  estate  according  to  mer- 
cantile usage,  and  has  a  balance  due  to  him. 

Our  conclusion  may  be  expressed  in  two  results :  one,  that  this 
is  not  a  case  of  lien,  but  an  express  and  definite  contract,  and  that 
the  limits  and  nature  of  that  contract  would  be  exceeded  and  put 
an  end  to,  if  we  allowed  this  claim  for  a  general  lien. 

The  second  is,  that  Mr.  Chambers  was  not  in  the  ordinary  rela- 
tion of  consignee.  He  was  here  dealing  with  the  proprietors  of 
the  plantation  in  the  character  of  mortgagee,  with  the  stipulations 
of  a  mortgage,  and  it  was  not  the  object  or  effect  of  the  deed  to 
create  between  him  and  the  proprietors  of  the  plantation  the  ordi- 
nary relation  of  consignee  and  planter. 

On  these  grounds,  therefore,  ^^jfjiout  adverting  further  to  the 
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argument  upon  the  law  applicable  to  consignees,  and  without 
committing  this  tribunal  to  any  opinion  whatever  upon  the 
general  *  questions  that  have  been  argued,  we  decide  that  [*  308] 
there  was  no  relation  that  warrants  the  claim  of  lien  by 
Mr.  Chambers  as  consignee.  We  decide  that  his  claim  is  limited 
to  his  express  security  and  contract,  and  that  the  claim  he  now 
advances  is  inconsistent  with  the  nature  of  that  security. 

Their  Lordships  will,  therefore,  humbly  report  to  Her  Majesty, 
as  their  opinion,  that  the  decision  of  the  Commissioner  of  the 
West  India  Incumbered  Estates  Court  ought  to  be  affirmed,  and 
this  appeal  dismissed  with  costs. 

ENGLISH  NOTES. 

Although  contracts  are  sometimes  expressed  to  be  made  for  liens,  no 
lien  strictly  speaking  is  thereby  created.  ''Lien  in  its  proper  sense 
is  a  right  which  the  law  gives.  But  it  is  usual  to  speak  of  lien  by 
contract,  though  that  be  more  in  the  nature  of  an  agreement  for  a 
pledge  "  (per  Sir  W.  Grant,  M.  R.,  in  Gladstone  t.  Birley,  2  Mer., 
at  p.  404).  See  also  Walker  v.  Birch  (1796),  6  T.  R.  258;  Stevenson 
V.  Blakelock  (1813),  1  M.  &  S.  636, 14  R.  R.  626;  Ex  parte  M'Kenna, 
In  re  Lawrence  (1861),  3  De  G.,  F.  &  J.  629,  30  L.  J.  Bk.  20,  4  L. 
T.  164,  9  W.  R.  490;  Chambers  v.  Davidson,  supra,  (1866),  L.  R.  1 
P.  C.  296,  36  L.  J.  P.  C.  17,  16  W.  R.  34. 

The  term  "lien"  has,  however,  frequently  been  used  in  a  wider 
sense  so  as  to  include  charges  on  property  arising  by  agreement.  So 
Lord  Mansfield  in  Grreen  v.  Farmery  4  Burr.  2221,  said  that  lien  raay 
arise:  first,  where  it  is  an  express  contract;  secondly,  where  it  is  im- 
plied from  the  usage  of  trade;  or  thirdly,  from  the  manner  of  dealing 
between  the  parties  in  the  particular  case;  or  fourthly,  where  the  party 
has  acted  as  factor. 

(1)  The  following  are  instances  of  so-called  "lien  "  arising  by 
express  contract :  — 

Certain  dyers  entered  Into  a  mutual  agreement  that  they  would  not 
receive  any  goods  without  having  a  lien  on  the  goods  in  hand  for  a 
general  balance,  which  was  held  good  in  law.  Kirkm^n  v.  Shawcross 
(1794),  6  T.  R.  14,  3  R.  R.  103. 

An  agreement  between  a  railway  company  and  their  contractor  for 
lien  of  the  company  on  materials  brought  on  the  laud  by  the  contractor 
as  security  for  completion  of  works  was  held  to  create  a  shifting  lien, 
attaching  on  all  articles  brought  on  the  land  from  time  to  time  and 
ceasing  as  to  such  as  were  removed.  Haiothom  v.  Newcastle^pon-' 
Tyne  and  North  Shields  Railway  Co.  (1840),  3  Q.  B.  734  n. 
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As  to  rights  under  agreements  for  general  lien  on  goods  as  against 
the  consignor's  trustee  in  bankruptcy,  see  Westfield  v.  Great  Western 
Railway  Co.  (1883),  52  L.  J.  Q.  B.  276;  In  re  Bushell,  Ex  parte 
Great  Western  Railway  Co.  (C.  A.  1882),  22  Ch.  D.  470,  52  L.  J.  Ch. 
734,  48  L.  T.  196,  31  W.  R.  419. 

(2)  As  to  lien  by  usage,  see  Bock  v.  Gorrissen,  No.  3  post,  and 
notes,  pp.  113  et  seq. 

(3)  As  to  lien  from  course  of  dealing,  see  Downan  v.  Matthews, 
Prec.  in  Ch.  580;  see  also  Rushforth  v.  Hadfield  (1805),  6  East,  519, 
8  R.  R.  620. 

(4)  As  to  liens  of  factors  or  other  agents,  see  notes  to  Bock  y.  Gor- 
rissen,  p.  125,  post, 

A  lien  on  goods  gives  a  special  property  sufficient  to  support  an 
action  by  the  person  having  the  right  of  possession  under  the  lien,  for 
conversion  of  the  goods.  Le^ff  v.  Evans  (1840),  6  M.  &  W.  36.  See 
also  Richards  v.  Symons  (1845),  8  Q.  B.  90,  15  L.  J.  Q.  B.  35,  10 
Jur.  6 ;  Rogers  v.  Kenney  (1846),  9  Q.  B.  692,  15  L.  J.  Q.  B.  381, 
11  Jur.  14  (agreement  for  lien). 

Liens  may  subsist  at  common  law  and  in  equity,  but  there  are  some 
liens  which  subsist  in  equity  only. 

The  common-law  right  of  lien  attaches  on  personal  property  only, 
and  is  possessory,  to  retain  goods  already  in  the  possession  of  the  party 
claiming  the  lien.  See  Sunbolf  v.  Alford  (1838),  3  M.  &  W.  248, 
1  H.  &  H.  13,  2  Jur.  110.  No  lien  can  arise  out  of  possession  obtained 
by  fraud  or  misrepresentation.  Madden  v.  Kempster  (1807),  1  Camp. 
12;  Lempriere  v.  Pasley  (1788),  2  T.  R.  485.  A  possessory  lien  can- 
not be  parted  with,  and  continues  so  long  as  the  possessor  holds  the 
goods.  Per  Parke,  B.,  in  Legg  v.  Evar^  (1840),  6  M.  &  W.,  at  p.  42. 
As  to  possessory  liens,  there  is  no  difference  between  the  rules  of  law 
and  equity.     Gladstone  v.  Birley  (1817),  2  Mer.,  at  p.  403. 

The  right  of  a  creditor  to  retain  possession  of  goods  on  which  he  has 
a  lien  for  a  debt  continues  though  the  debt  is  barred  by  the  Statute  of 
Limitations.  Spears  v.  Hartly  (1800),  3  Esp.  81,  6  R.  R.  814;  Re 
Broomhead  (1847),  5  Dowl.  &  Lowndes,  52,  16  L.  J.  Q.  B.  365. 

A  right  of  lien  arises  at  common  law  in  three  cases: —  (1)  Where 
the  person  claiming  the  lien  has  by  his  labour  or  expense  improved  the 
chattel  on  which  he  claims  the  lien:  Ex  parte  Ockenden  (1754),  1  Atk. 
235;  Franklin  v.  Hosier  (1821),  4  B.  &  Aid.  341,  23  R.  R.  305; 
Chase  V.  Westmore  (1816),  5  M.  &  S.  180,  2  Marsh.  346,  17  R.  R. 
301;  Wallace  v.  Woodgate  (1825),  1  Car.  &  P.  575,  Ryan  &  Moody, 
193;  Sanderson  v.  Bell  (1834),  2  Cr.  &  M.  304;  and  see  In  re  Leslie, 
Leslie  v.  French,  No.  2,  p.  97,  j^os^;—  (2)  Where  a  person  is  compel- 
lable to  receive  the  chattel  in  respect  o^  which  the  lien  is  claimed,  as 
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in  the  case  of  a  carrier  or  innkeeper.  Thompson  v.  Lacy  (1820),  8  B.  & 
Aid.  283,  22  R.  R.  385 :  —  and  (3)  in  case  of  salvage.  See  Baring  v. 
Day  (1806),  8  East,  57. 

Liens  (so  called),  which  are  enforceable  only  in  equity,  are  non- 
possessory,  and  are  equitable  charges  not  arising  under  express  contract. 
Such  a  lien  may  attach  to  real  as  well  as  to  personal  property,  and 
arises  out  of  particular  relations  of  parties  to  contracts,  as  in  the  case 
of  vendors  and  purchasers  of  land,  trustees  and  beneficiaries  under 
trusts,  partners,  and  certain  other  cases. 

There  are  also  statutory  liens,  such  as  the  judicial  liens  created  by 
judgments,  charging  orders,  &c.,  and  that  of  a  solicitor  over  property 
preserved  in  an  action.    See  title  ** Solicitor"  {post), 

AMERICAN  NOTES. 

Mr.  Jones  says  (Liens,  sect.  1011)  .  "  The  mere  taking  of  security  for  the 
amount  of  a  debt  for  which  a  lien  is  claimed  does  not  ordinarily  destroy  the 
lien.  To  have  this  effect  there  must  be  something  in  the  nature  of  the  case 
or  in  the  nature  of  the  security  taken,  which  is  inconsistent  with  the  exist- 
ence of  the  lien  and  destructive  of  it."  Distinguishing  Cotoell  v.  Simpson,  16 
Vesey,  275,  on  the  ground  that  a  loug  credit  was  given.  The  American  law 
seems  to  be  more  accurately  stated  in  13  Am.  &  Eng.  Edc.  of  Law,  p.  622 : 
'^  The  effect  of  taking  security  upon  a  lien  is  a  matter  upon  which  the  Courts 
have  not  agreed,  the  better  opinion  being  that  such  an  act  is  presumptive  of 
a  waiver  of  the  lien,  but  may  be  shown  to  have  been  given  with  other  inten- 
tions." See  Pomeroys  Equity  Jurisprudence,  sect.  1259,  and  cases  there 
cited.  In  Overton  on  Liens  (sect.  622),  it  is  said:  *<And  in  the  United 
States  the  clear  and  sound  rule  prevails,  that  taking  a  mortgage  or  other 
security  for  unpaid  purchase-money  of  real  estate  is  an  abandonment  of  the 
vendor's  lien  in  equity.*'  The  principal  case  is  cited  in  13  Am.  &  Eng.  Enc. 
of  Law,  p.  576. 

To  the  effect  that  receiving  additional  or  collateral  security  is  a  waiver  of 
the  lien :  Barrett  v.  Goddard,  3  Mason  (U.  S.  Circ.  Ct.),  107 ;  Broxon  v.  GUman, 
4  Wheaton  (U.  S.  Sup.  Ct.),  255 ;  Foster  v.  Trustees,  3  Alabama,  302 ;  Esk- 
ridge  v.  McClure,  2  Yerger  (Tennessee),  84.  In  GUman  v.  Brown,  Chief 
Justice  Marshall  was  of  opinion  that  the  accepting  of  indorsed  notes  for 
purchase-money  of  land  waived  the  vendor's  lien.  So  of  a  guaranty  of  a 
note :  Woods  v.  Bailey,  3  Florida,  41 ;  and  of  indorsed  notes  :  Burke  v.  Gray, 
6  Howard  (Mississippi),  527 ;  Yaryan  v.  Shriner,  26  Indiana,  365 ;  note  of  third 
person  with  warranty  deed  of  other  lands  :  Andrus  v.  Coleman,  82  Illinois, 
26 ;  25  Am.  Rep.  280;  note  of  third  person  :  Kendrick  v.  Eggleston,  56  Iowa, 
128;  41  Am.  Rep.  90;  agreement  to  give  credit:  Stoddard  W,  M,  Co.  v. 
Huntley,  8  New  Hampshire,  441 ;  31  Am.  Dec.  198;  taking  a  note  for  labor 
on  an  article :  Hutchins  v.  Olcutt,  4  Vermont,  549 ;  24  Am.  Dec.  634.  The 
last  case  contains  an  excellent  treatment  of  the  subject,  in  the  course  of 
which  the  Court  said :  ^  Still  it  is  considered  that  if  there  is  a  special  contract 
for  a  particular  time  or  mode  of  payment,  the  workman  can  set  up  no  claim 
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inconsistent  with  the  terms  of  such  contract.  In  the  case  of  Stevenson  v, 
Blacklock,  1  Man.  &  SeL'SSS,  Lord  Ellenborough  says,  that  when  there  is 
an  express  antecedent  contract  between  the  parties,  a  lien,  which  grows  out 
of  an  implied  contract,  does  not  arise.  And  in  the  case  of  Cotoell  v.  Simpson, 
16  Ves.  275,  the  Lord  Chancellor  considers  the  right  of  lien  as  a  right  accom- 
panying an  implied  contract.  From  these  cases  it  may  be  inferred  that  if 
there  is  a  special  contract  to  accept  of  a  particular  mode  of  payment  of  a  de- 
mand, to  which  a  right  of  lien  would  otherwise  attach,  or  to  give  a  time  or 
credit  for  the  payment,  a  claim  to  detain  the  possession  until  the  payment  is 
made  would  be  consistent  with  such  contract,  and  could  not  be  maintained. 
We  think  it  will  follow  from  this,  that  if  the  agreement  was  to  receive  the 
note  of  the  debtor  in  payment  of  such  demand,  there  could  be  no  lien  after 
such  contract  was  complied  with  and  the  note  given. 

"  The  question  then  will  arise,  whether  if  there  is  no  such  antecedent 
agreement,  the  right  of  lien  will  be  waived  by  taking  such  note  afterwards ; 
and  here  it  must  be  admitted  that  the  authorities  are  not  explicit  upon  this 
subject,  and  that  the  remarks  which  have  fallen  from  the  different  Judges 
and  Chancellors  cannot  be  always  reconciled." 

<'  Chancellor  Kent  considers  that  taking  a  note,  bond,  or  bill,  with  dis- 
tinct security,  extinguishes  the  lien,  or  taking  the  responsibility  of  a  third 
person. 

<*  The  examination  of  the  law  upon  the  subject  of  this  equitable  lien,  leaves 
us  still  in  doubt  as  to  the  effect  of  taking  a  negotiable  promissory  note  for 
the  purchase-money  on  the  lien.  It  was  onoe  considered  as  extinguishing  the 
lien  altogether.  But  as  it  is  now  considered  that  the  waiving  the  lien  de- 
pends on  the  intention  of  the  vendor,  as  manifested  by  the  security  taken,  it 
may  be  considered  as  undecided ;  and  no  case  directly  in  point  can  be  found. 
The  case  of  Grant  v.  Mills,  2  Yes.  &  B.  806,  comes  the  nearest  to  this  question 
of  any  one  which  I  have  found.  The  authority  of  the  case  however  is 
doubted  by  Chancellor  Kent,  4  Com.  147." 

**  To  avoid  any  inconvenience  of  this  kind  in  regard  to  that  species  of  lien 
which  is  contended  for  in  this  case ;  considering  also  that  the  accepting  of  a 
negotiable  promissory  note  is  an  extinguishment  of  any  implied  contract,  on 
the  part  of  the  maker,  to  pay  the  consideration  for  which  the  note  was  given, 
we  are  disposed  to  say  that  the  accepting  of  a  negotiable  promissory  note  in 
payment  of  an  account  for  labor  bestowed  on  any  article,  is  such  a  manifes- 
tation of  the  intention  of  the  party  taking  the  note  to  rely  on  the  personal 
security  of  the  maker  of  the  note,  as  to  be  a  waiver  of  any  lien  which  he 
might  have  had  on  the  articles  on  which  the  labor  was  bestowed,  whether 
such  note  is  payable  on  demand  or  at  a  future  time,  and  whether  n^^tiable 
or  not ;  that  the  taking  such  note  is  of  itself  a  waiver  of  any  lien  which  the 
law  gave  as  a  charge  upon  the  property  on  which  the  labor  was  bestowed ; 
that  the  lien  cannot  attach  to  the  note  and  follow  it  into  the  hands  of  any 
one  to  whom  it  may  be  negotiated,  and  shall  not  attach  to  it,  even  in  the 
hands  of  the  payee." 

On  the  other  hand,  the  following  have  been  held  not  to  amount  to  such 
waiver:  Taking  an  order  which  was  not  accepted:  Knisely  v.    Williams, 
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8  Grattan  (Virginia),  265;  46  Am.  Dec.  198;  or  a  certificate  of  deposit  not 
paid  :  Mintis  v.  Macon,  8  Kelly  (Georgia),  838;  making  a  third  person  vendee 
or  payee  of  a  note  not  given  for  the  purchase-money :  Irmn  v.  Gardner^  50 
Texas,  48;  renewing  a  note  by  a  new  one  on  interest:  Ibid. ;  taking  a  check 
which  is  not  accepted:  Honore  v.  Baketoelly  6  B.  Monroe  (Kentucky),  67; 
taking  a  mortgage  on  the  same  property :  Roberti  v.  WUcoxson,  86  Arkansas, 
855 ;  taking  a  note  with  an  indorser :  Magruder  v.  Peter,  11  GiU  &  Johnson 
(Maryland),  217;  taking  a  forged  mortgage:  Fouch  v.  Wilson,  60  Indiana, 
64 ;  28  Am.  Rep.  651 ;  check  not  paid :  Madden  v.  Barnes,  45  Wisconsin, 
185 ;  80  Am.  Rep.  708 ;  a  mechanic's  taking  a  draft  on  his  debtor  for  his 
wages  :  Balkcom  v.  Empire  Lumber  Co.,  91  Georgia,  651 ;  41  Am.  St.  Rep.  58; 
or  his  taking  collateral  security :  Kilpatrick  v.  Kansas  City,  jrc.  R*  Co.,  88 
Nebraska,  620 ;  41  Am.  St.  Rep.  741  and  notes,  761 ;  securing  judgment  on 
the  debt :  Bant  v.  Bradley,  15  Lea  (Tennessee),  279 ;  taking  a  trust  deed  of 
other  lands  as  security  for  the  purchase  price :  Price  v.  Lauve,  49  Texas,  74 ; 
taking  note  for  purchase  price  and  obtaining  judgment  on  it :  Dowdy  v.  Blake, 
50  Arkansas,  205 ;  7  Am.  St.  Rep.  88. 

Where  there  is  a  personal  contract  there  is  no  lien,  as  where  one  agreed  to 
keep  sheep  for  a  certain  period  at  so  much  a  head.  Cummings  v.  Harris^ 
8  Vermont^  244 ;  28  Am.  Dec.  206. 

Lien  of  a  livery-stable  keeper  is  not  lost  by  his  permitting  the  owner  to  ride 
the  horse :  Caldwell  v.  Tutt,  10  Lea  (Tennessee),  258;  48  Am.  Rep.  807;  nor 
a  farrier's,  by  agreeing  to  buy  the  horse  from  one  having  no  authority  to  sell : 
Lord  V.  Jones,  24  Maine,  489;  41  Am.  Dec.  891. 


ISO.  2.  — In  BE  LESLIE.    LESLIE  v.  FRENCH. 
(1883.) 

RULE. 

No  lien  is  created  as  against  an  owner  of  property  in 
respect  of  expenditure  upon  or  liabilities  incurred  in  re- 
spect of  that  property  by  either  a  stranger  or  a  part 
owner  of  the  property. 

In  re  Ledie.    Leslie  v.  Frencli. 

28  Ch.  D.  552-565  (8.  c.  52  L.  J.  Ch.  762 ;  48  L.  T.  564 ;  31  W.  R.  561). 

Policy  of  Life  Insurance.  —  PaymevU  of  Premiums  by  Stranger  or  Part    [562] 
Oumer,  —  Lien.  —  Salvage. 

When  a  person,  not  the  sole  beneficial  owner,  pays  the  premiums  to  keep 
np  a  policy  of  life  insurance,  he  is  entitled  to  a  lien  on  the  policy  or  its  proceeds 
in  the  following  cases:  (1)  By  contract  with  the  beneficial  owner;  (2)  By 
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reason  of  the  right  of  trustees  to  an  indemnity  ont  of  their  tmst  property  for 
money  expended  by  them  in  its  preservation;  (8)  By  subrogation  to  their 
right  of  some  person  who,  at  the  request  of  trustees,  has  advanced  money  for 
the  preservation  of  the  property  ;  (4)  By  reason  of  the  right  of  a  mortgagee  to 
add  to  his  charge  any  money  paid  by  him  to  preserve  the  property. 

In  no  other  cases  can  a  lien  on  a  policy  for  premiums  paid  be  acquired 
either  by  a  stranger  or  by  a  part  owner  of  the  policy. 

Further  consideration. 

This  action  was  brought  for  the  administration  of  the  personal 
estate  and  the  execution  of  the  trusts  of  the  will  of  J.  C.  W. 
Leslie,  who  died  on  the  28th  of  November,  1877. 

The  material  facts  were  shortly  these :  On  27th  of  May,  1843, 
Emily  French,  then  a  widow,  effected  a  policy  on  her  own  life 
with  the  Atlas  Assurance  Company  for  the  sum  of  £5000.  Shortly 
afterwards  she  married  the  testator,  and  upon  the  occasion  of  the 
marriage  she  handed  the  policy  to  him,  and  he  thenceforth,  until 
his  death,  paid  the  yearly  premiums  on  the  policy  out  of  his  own 
moneys.  Prior  to  the  marriage  no  settlement  was  executed,  but 
on  the  6th  of  April,  1848,  Mr.  and  Mrs.  Leslie  executed  a  volun- 
tary post-nuptial  settlement  by  which  an  annual  income,  to  which 
Mrs.  Leslie  was,  under  the  will  of  her  former  husband,  entitled 
for  her  life,  was  settled.  The  effect  of  that  deed  was  to  give  a 
rent-charge  of  £800  a  year  to  Mr.  Leslie  during  the  joint  lives  of 
himself  and  his  wife,  and  to  secure  the  remainder  of  the 
[*  553]  annual  income,  *  amounting  to  more  than  £7000,  to  Mrs. 
Leslie,  for  her  separate  use.  On  the  22nd  of  September, 
1849,  Mrs.  Leslie  wrote  a  letter  to  her  husband  in  which  she 
expressed  her  intention  **  at  the  right  time  to  break  the  Atlas 
policy."  On  the  28th  of  September,  1863,  a  settlement  was 
made,  to  which  both  Mr.  and  Mrs.  Leslie  were  parties,  upon  the 
occasion  of  the  marriage  of  their  daughter,  Marion  Adelaide 
Leslie,  with  Mr.  Walter  Ealeigh  Trevelyan.  By  that  deed  Mr. 
Leslie  covenanted  to  pay  to  the  trustees  of  the  settlement,  on  the 
death  of  his  wife,  the  sum  of  £6000,  to  be  held  by  them  on  cer- 
tain trusts  for  the  benefit  of  Mr.  and  Mrs.  Trevelyan  and  their 
issue,  and  Mr.  Leslie  assigned  to  the  trustees  the  Atlas  policy  as 
security  for  the  £6000,  and  entered  into  a  covenant  with  them  to 
pay  the  premiums  on  the  policy  during  the  life  of  his  wife.  In 
November,  1863,  Mr.  Leslie  made  bis  will,  and  thereby  bequeathed 
any  surplus  of  the  moneys  secured  ^7  ^^  policy  after  payment  of 
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the  £6000  to  the  trustees  of  the  Tievelyan  settlement  upon  the 
trusts  of  that  settlement  He  also  made  some  specific  bequests  of 
no  great  value  to  his  wife,  thus  raising  against  her  a  case  of  elec- 
tion between  her  right  to  the  policy,  which  he  had  never  reduced 
into  possession  during  her  life,  and  the  benefits  given  to  her  by 
his  wilL  He  died  on  the  28th  of  November,  1877,  leaving  his 
wife  surviving  him.  He  had,  from  the  time  of  his  marriage, 
paid  the  premiums  on  the  policy,  and  after  his  death  the  pre- 
miums were  paid  by  his  executor  out  of  his  estate. 

The  action  was  brought  by  the  executor  of  Mr.  Leslie  against 
the  executor  of  a  deceased  son  of  the  testator,  Mrs.  Leslie,  Mr. 
and  Mrs.  Trevelyan  and  their  children,  and  the  trustees  of  their 
settlement  The  plaintiff  claimed  a  declaration  of  the  rights  and 
interests  of  himself  and  the  defendants  in  the  policy  and  the 
moneys  secured  by  it 

The  plaintiff  claimed  on  behalf  of  Mr.  Leslie's  estate  a  lien  or 
charge  on  the  policy,  and  the  moneys  secured  by  it,  in  respect 
and  to  the  extent  of  the  premiums  paid  by  Mr.  Leslie  and  his 
executor  for  keeping  the  policy  on   foot 

Cozens-Hardy,  Q.  C,  and  C.  T.  Simpson,  for  the  plaintiff:  — 

We  do  not  dispute  that  the  policy  was  never  reduced 
into  *  possession  by  the  husband  during  his  life,  and  that  [*554] 
the  wife  is  therefore  entitled  to  it  by  survivorship.  But 
we  say  that  the  husband  was  during  his  life,  and  now  his  estate 
is  after  his  death,  entitled  to  a  lien  on  the  policy  and  its  proceeds 
for  the  premiums  which  he  paid  during  his  life,  and  which  have 
been  paid  out  of  his  estate  since  his  death.  He  had  a  joint 
interest  with  his  wife  in  the  policy,  for  if  he  had  survived  her, 
he  would  have  been  entitled  to  the  proceeds.  When  two  persons 
are  jointly  interested  in  a  policy,  and  one  of  them  pays  the  pre- 
miums to  keep  it  in  existence,  he  is  entitled  to  a  lien  upon  it  for 
what  he  so  pays,  and  it  makes  no  difference  that  the  one  who  pays 
is  the  husband  or  the  wife  of  the  other.  Burridge  v.  Row,  1  Y. 
&  C.  Ch.  183;  s.  c.  on  appeal,  13  L.  J.  Ch.  173;  West  v  Reid, 
2  Hare,  249 ;  Rowley  v.  Unwin,  2  K.  &  J.  138 ;  Todd  v.  Moor^ 
hmse,  L.  R  19  Eq.  69;  Norris  v.  Caledonian  Insurance  Com- 
pany, L.  R.  8  Eq.  127 ;  Shearman  v.  British  Empire  Mutual  Life 
Assurance  Company,  L.  R  14  Eq.  4;  OUlv,  Downing,  L.  R  17 
Eq.  316.  In  the  last  two  cases  the  right  to  a  lien  was  placed  on 
the  principle  of  salvage.     No  doubt  in  Saunders  v.    Dunman, 
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7  Ch.  D.  825,  829,  your  Lordship  observed  that  in  West  v.  Beid, 
and  Shearman  v.  British  Empire  Mutual  Life  Assurance  Com^ 
pany,  the  point  was  not  really  decided.  Till  the  post-nuptial 
settlement  was  executed  the  wife  had  no  separate  estate;  she 
could  not,  therefore,  have  kept  up  the  premiums  until  then,  and 
by  the  letter  of  the  22nd  of  September,  1849,  she  clearly  intimated 
to  her  husband  her  intention  not  to  keep  it  up.  The  relation  of 
husband  and  wife  does  not  exclude  the  right  to  a  lien.  Pitt  v. 
Pitt,  T.  &  E.  180  (24  R  R  15). 

[Fry,  J.  —  If  I  am  tenant  in  common  of  a  horse,  and  I  pay  for 
his  food,  without  any  request  from  the  other  owner,  he  being  able 
to  pay,  should  I  have  a  lien  on  the  horse  for  what  I  had  so  paid  ?] 

There  would  be  a  lien. 

[Fry,  J.,  referred  to  Ex  parte  Young,  2  V.  &  B.  242  (13 
R  R  73).] 

Medd,  for  a  trustee. 
[*  555]       *  Glasse,  Q.  C. ,  and  Dundas  Grardiner,  for  the  persons 
benfcficially  interested  under  the  Trevelyan  settlement :  — 

If  a  part  owner  of  a  policy  pays  the  premiums,  no  one  can  have 
the  proceeds  of  the  policy  without  repaying  him  what  he  has  paid. 
Aylvnn  v.  Witty,  30  L.  J.  Ch.  860.  Mr.  Leslie's  interest  in  the 
policy  was  effectually  assigned  to  the  Trevelyan  trustees,  though 
the  assignment  which  purported  to  be  made  by  Mrs.  Leslie  did 
not  bind  her.  But  she  must  have  known  that  her  husband  was 
paying  the  premiums  out  of  his  own  private  income.  The  trustees 
have  a  right  to  put  her  to  her  election  between  her  right  to  the 
policy  and  the  benefits  given  to  her  by  her  husband's  will,  and 
she  cannot  elect  till  she  knows  what  the  value  of  the  property  is. 
Therefore  it  is  necessary  to  decide  now  whether  the  lien  for 
premiums  exists.  By  the  payment  of  the  premiums  the  policy 
has  been  preserved  for  the  benefit  of  somebody.  Mrs.  Leslie  now 
claims  it;  surely  it  is  the  commonest  equity  that  she  should  not 
have  it  without  recouping  the  money  expended  in  keeping  it  in 
existence.  It  is  the  case  of  two  persons  jointly  interested  in 
property,  one  of  whom  makes  a  payment  for  the  common  benefit. 
In  Ex  parte  Young,  2  V.  &  B.  242  (13  R  R  73),  the  claim  was 
made  by  part  owners  of  a  ship  against  the  creditors  of  a  bankrupt 
part  owner,  and  it  was  held  that  there  was  no  lien  on  the  bank- 
rupt's share  of  the  ship  for  freight  and  other  charges. 

In  partition  actions  an  inquiry  [B  di^^ted  as  to  moneys  expended 


B.  C.  VOL.  XVI.]  LIBN.  101 

Va.  a.— Ib  n  ImUa;  Ledia  t.  Jtimih,  88  Gb.  B.  565,  6d6. 

by  a  part  owner,  in  repairs  or  otherwise.     Seton  on  Decrees,  4th 
ed,  voL  ii.  p.  1006.  •     -'    , 

[Fry,  J.  —  That  is,  if  he  is  charged  with  an  occupation  rent, 
he  is  to  have  an  allowance  for  mone]^  QKpended  in  permanent 
improvements.  Would  he  be  entitled  to  any  allpjvance  for  money 
laid  out  if  he  had  not  been  in  occupation  of  the-  pri^rty  ?] 

Contribution  may  be  enforced  on  general  principles  ^f  justice, 
independently  of  contract  SpoUiswoode*s  Case,  6  !>.,  M..  A  G. 
345;  Hamilton  v.  Denny,  1  Ball  &  R  199  (12  R  R  14).  -3t-6ne 
tenant  in  common  repairs  a  house  or  a  mill,  he  has  at  comn^w 
law  a  right  to  compel  contribution  from  the  other. 
*Ca  litt  200  b;  Bering  v.  Earl  of  Winchelsea,  1  Cox,  [*556] 
318  (1  R  R  41).  If  there  is  only  a  personal  right  of 
action  for  the  money  expended,  why  should  it  not  be  enforced  by 
a  lien  when  the  Court  has  power  to  do  so  in  the  present  action  ? 
In  In  re  Tharp,  2  Sm.  &  Giff.  578,  n..  Lord  St.  Leonards  held 
that  a  consignee  of  West  India  estates,  appointed  by  the  Court, 
had  a  right  to  be  reimbursed  his  expenditure  out  of  the  rents  of 
English  estates  of  the  same  owner,  although  he  was  not  the 
receiver  of  those  estatea  And  Lord  St.  Leonards  said  that  in 
Ireland,  if  a  leasehold  estate,  to  which  half  a  dozen  people  were 
entitled  in  succession,  many  of  them  being  mortgagees,  according 
to  certain  priorities,  was  redeemed  by  the  man  who  was  entitled 
after  every  one  else,  he  being  in  possession,  by  paying  the  land* 
lord,  who  would  otherwise  have  recovered  the  estate  and  taken  it 
away  from  everybody,  the  payment  was  called  salvage  money,  and 
the  person  making  the  payment  was  entitled  to  it  as  a  prior 
chaige  to  all  the  other  incumbrances. 

In  Jones  v.  Jones,  5  Hare,  440,  465,  it  was  held  that  a  tenant 
for  life  dnd  remainder-man  must  pay  the  fines  for  renewal  of  leases 
in  proportion  to  their  actual  enjoyment  If  there  is  no  lien,  there 
is  at  any  rate  a  right  of  contribution,  and  that  may  give  rise  to  a 
lien.  The  policy  was  a  common  property ;  the  husband  intended 
to  make  it  his  own  if  he  should  survive  his  wife.  If  she  should 
survive,  the  policy  would  have  been  kept  up  for  her  benefit,  and  he 
expected  that  the  premiums  would  then  be  repaid  to  his  estate.  JBx 
parte  Toting,  2  V.  &  B.  242  (13  R  R  73),  is  commented  on  in  Green 
V.  Briggs,  6  Hare,  395,  400,  407,  and  it  is  plain  that  it  would  not 
be  extended.  If  the  wife  elects  to  take  the  policy  as  her  own,  she 
can  only  take  it  subject  to  the  burden  of  paying  the  premiums. 


/ 
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Cookson,  Q.  C,  and  C.  C.  Micirae,  for  Mrs.  Leslie:  — 
The  claim  is  to  a  right. t7l''^eW  There  is  a  great  distinction 
between  such  a  right  and-a  tnferely  personal  right  of  contribution. 
Lindley  on  PartnershJB/^Sth'ed.,  vol.  i.  p.  66.  Under  a  partition 
decree  a,,pait';  owner  is  not  entitled  to  any  allowance  for 
[*  557]  moneys  Tald  out  in  *  substantial  repairs  and  improvements 
unless*  he  is  charged  with  an  occupation  rent  Teasdale  v. 
San^son^l^Z  Beav.  534.  The  principle  of  lien  for  salvage  does 
not  '*pply  to  a  case  in  which  the  husband  and  wife  were  equally 
'jpterested  in  the  policy;  each  had  an  equal  chance  of  survivor- 
".  Ship.  As  between  husband  and  wife  the  doctrine  of  advancement 
applies.  The  right  of  a  tenant  for  life  against  a  remainder-man 
stands  on  a  very  special  ground.  The  authorities  which  have 
been  cited  do  not  show  that  a  stranger  who  pays  the  premiums  to 
keep  up  a  policy  acquires  a  lien  on  the  policy  for  what  he  pays. 
The  contrary  was  laid  down  in  Pennell  v.  Millar,  23  Beav.  172. 
Of  course,  on  setting  aside  a  security  the  Court  always  adjusts  the 
equities  of  the  parties.  It  is  said  there  is  a  lien  in  the  case  of 
joint  tenants,  and  Aylvnn  v.  Witty,  30  L.  J.  Ch.  860,  is  referred 
to.  But  in  that  case  there  was  an  original  lien,  and  it  is  an 
authority  only  for  this  proposition,  —  that  if  a  man  pays  a  pre- 
mium for  which  he  is  entitled  to  a  lien,  and  he  afterwards  pays 
further  premiums  in  respect  of  which  he  has  no  such  original  lien, 
he  will  not  be  treated  as  a  mere  volunteer,  but  will  be  treated  as 
having  paid  the  further  premiums  in  order  to  preserve  his  original 
lien,  and  will  be  entitled  to  a  lien  in  respect  of  the  further  pay- 
ments also.  Burridge  v.  Row,  1  Y.  &  C.  Ch.  183,  is  really 
adverse  to  the  plaintiff's  claim.  Rowley  v.  Unvnn,  2  K.  &  J. 
138,  and  Todd  v.  MoorJumse,  L.  R  19  Eq.  69,  were  cases  of 
contract.  In  Grill  v.  Downing,  L.  R  17  Eq.  316,  the  payment 
had  been  made  by  mortgagees.  At  any  rate,  the  Vice-Chancellor 
dealt  with  it  as  a  case  of  mortgage.  In  Pitt  v.  Pitt,  T.  &  R 
180  (24  R  R  15),  there  was  an  ante-nuptial  mortgage  by  a  wife, 
and  after  the  husband's  death  the  wife  claimed  to  redeem  the 
mortgage,  the  husband  had  during  his  life  paid  part  of  the  mort- 
gage debt,  and  he  was  held  to  be  a  purchaser  pro  tanto,  and  en- 
titled to  stand  in  the  place  of  the  mortgagee  to  that  extent 
Hamilton  v.  Denny,  1  Ball  &  B.  199  (12  R  R  14),  is  an  Irish 
case,  and  no  authority  was  cited  in  the  argument.  A  joint  tenant 
may  have  a  personal  right  to  contribution  from  his  co-tenant, 
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but  he  is  not  entitled  to  a  lien.  Coke  only  speaks  of  a 
♦right  of  contribution.  In  re  Tharp,  2  Sm.  &  Giflf.  [*558] 
578,  n, ,  depended  on  the  right  of  a  consignee  of  West  Indian 
estates  and  on  Irish  law,  both  of  which  are  peculiar.  Jone%  v. 
Jones,  5  Hare,  440,  does  not  apply  to  the  present  case.  No  ques- 
tion could  arise  till  after  the  execution  of  the  J)ost-nuptial  settle- 
ment ;  before  that  the  wife  had  no  separate  estate.  Her  refusal  to 
pay  the  premiums  comes  to  nothing.  Her  execution  of  the  deed 
cannot  bind  her  to  allow  a  lien  for  the  premiums  paid.  She  had 
no  power  to  deal  with  her  reversionary  interest ;  the  deed  could 
only  bind  her  in  honour.  The  recitals  could  not  operate  against 
her  by  way  of  estoppel.  The  payments  of  premiums  made  by  the 
husband  after  the  execution  of  the  assignment  of  the  policy  to  the 
Trevelyan  trustees  were  made  in  fulfilment  of  his  covenant  with 
the  trustees,  and  cannot  be  treated  as  payments  made  on  behalf  of 
his  wife.  Clack  v.  Holland,  19  Beav.  262,  277,  is  a  distinct 
authority  that  a  stranger  paying  the  premiums  to  keep  up  a  policy 
acquires  no  lien.  The  cases  as  to  joint  tenants  or  tenants  in  com- 
mon do  not  apply,  for  the  interests  of  the  husband  and  wife  were 
exclusive  alternative  interests.  He  might  have  reduced  the  policy 
into  possession  at  any  time  during  his  life  by  surrendering  it  to 
the  office.  The  payments  were  made  by  him  with  full  knowl- 
edge of  the  adverse  title,  and  therefore  the  knowledge  of  the 
wife  can  give  him  no  right  by  reason  of  her  acquiescence. 
Story's  Equity  Jurisprudence,  11th  ed.,  voL  ii.  pi.  1237,  pp. 
544,  546. 

Mrs.  Leslie  offered  before  the  action  to  allow  the  policy  to 
stand  as  security  for  the  £6000  which  Mr.  Leslie  had  covenanted 
to  pay  to  the  trustees  of  the  Trevelyan  settlement,  and  she  is  still 
willing  to  abide  by  that  ofifer. 

Cozens-Hardy,  in  reply :  — 

Clack  V.  Holland  is  only  an  illustration  of  the  rule  that  a 
trustee  cannot  give  to  another  person  a  higher  title  than  he  has 
himself. 

[Fey,  J.  —  But  Lord  Eomilly  said  that  a  stranger  could  acquire 
no  right  to  a  lien.  ] 

*  In  Shearman  v.  British  Umpire  Mutual  Life  Assurance   [*  559] 
Company,  L.  R   14  Eq.  4,  and  in  Norris  v.    Caledonian 
Insurance  Company,  L.  R   8  Eq.  127,  effect  was  given  to  such  a 
lien,  and  in  Penndl  v.  Millar,  23  Beav.  172,  there  is  nothing  to 
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the  contrary.  It  is  said  Mrs.  Leslie  has  a  legal  right  to  the 
policy,  but  the  policy  is  in  the  hands  of  the  trustees  of  the  settle- 
ment, and  the  company  would  not  pay  the  money  unless  the  policy 
was  produced.  At  any  rate  there  must  be  a  lien  for  the  premiums 
paid  since  1877.  That  would  be  enough  to  bring  the  fund  into 
Court,  and  then  the  Court  would  enforce  all  equities.  In  Bur- 
ridge  V.  Bow,  1  Y.  &  C.  Ch.  183 ;  s.  c,  on  appeal,  13  L.  J.  Ch. 
173,  the  payment  was  made  by  a  mere  stranger.  Hamilton  v. 
Dmny,  1  Ball  &  B.  199  (12  R  R  14),  is  a  clear  decision  in  the 
plaintiff's  favour,  and  in  In  re  Tharp,  2  Sm.  &  Gitf.  578,  n. ,  the 
same  principle  is  recognised. 

Fey,  J.  —  It  appears  to  me  that  it  would  be  for  the  bene§t  of 
Mr.  and  Mrs.  Trevelyan's  infant  children  that  the  offer  made  at 
the  bar  on  behalf  of  Mrs.  Leslie  should  be  considered.  I  will 
postpone  delivering  judgment  for  this  purpose. 

The  parties  could  not  agree  to  any  arrangement,  and  before 
judgment  had  been  delivered,  Mr.  Justice  Fry  had  been  appointed 
a  Judge  of  the  Court  of  Appeal.  It  was  then  arranged  that  Mr. 
Justice  Pearson,  to  whom  the  action  had  been  transferred,  should 
adopt  as  his  own  the  judgment  which  Lord  Justice  Fry  was 
prepared  to  give. 

April  20.  Pearson,  J.,  read  the  written  judgment  of  Lord 
Justice  Fry,  which  he  adopted  as  his  own. 

Fry,  L.  J.  (after  stating  the  facts  as  above),  continued :  — 

As  Mrs.  Leslie  is  still  alive,  the  question  now  raised  would  not 
require  immediate  determination  were  it  not  for  the  fact  that  the 
will  of  Mr.  Leslie  raises  against  her  a  case  of  election,  and  that 
she  is  entitled  to  know  between  what  properties  she  is  called  on  to 
elect  The  plaintiff  contends  that  the  payments  made  by  Mr. 
Leslie  have  created  a  lien  or  charge  upon  the  money  secured  by 
the  policy  to  the  extent  of  the  moneys  paid.     The  defendants  deny 

this  proposition. 
[*560]       *The  question  thus  raised  has  been  fully  discussed, 
and  it  becomes  necessary  to  consider  the  various  arguments 
which  have  been  adduced  and  the  numerous  cases  which  have 
been  cited  upon  the  point. 

In  my  opinion  a  lien  may  be  created  upon  the  moneys  secured 
by  a  policy  by  payment  of  premiums  in  the  following  cases :  — 

First,  By  contract  with  a  beneficial  owner  of  the  policy. 

Secondly.  By  reason  of  the  rig^t  of  trustees  to  an  indemnity 
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out  of  their  trust  property  for  money  expended  by  them  in  its 
preservation. 

Thirdly.  By  subrogation  to  this  right  of  trustees  of  some  person 
who  may  at  their  request  have  advanced  money  for  the  preserva- 
tion of  the  property. 

Fourthly.  By  reason  of  the  right  vested  in  mortgagees,  or  other 
persons  having  a  charge  upon  the  policy,  to  add  to  their  charge 
any  moneys  which  have  been  paid  by  them  to  preserve  the 
property. 

An  instance  of  the  first  class  of  cases  to  which  I  have  re« 
ferred,  viz. ,  the  creation  of  a  lien  by  contract  with  the  beneficial 
owner,  is  to  be  found  in  Aylwin  v.  Witty y  30  L.  J.  Ch.  860,  in 
which  Vice-Chancellor  Kindbrsley  held  that  where  a  mortgagor 
had  contracted  with  his  mortgagee  to  pay  the  premiums  on  a 
policy,  and  there  were  sureties  for  the  performance  of  this  contract 
by  the  mortgagor,  and  the  sureties  had  been  called  upon  to  pay, 
and  had  paid  the  premiums,  they  were  entitled  as  against  the 
mortgagor  to  a  lien  upon  the  policy  moneys.  It  is  obvious  that 
in  this  case  the  sureties  were  by  contract  with  the  principal  debtor 
entitled  to  the  benefit  of  all  the  securities  which  the  mortgagee 
could  have  enforced,  and,  amongst  others,  to  a  charge  for  the 
premiums  paid. 

The  second  and  third  classes  of  cases  are  well  illustrated  by 
Clack  V.  Holland,  19  Beav.  262,  in  which  it  was  held  that  trustees 
who  paid  premiums,  under  circumstances  which  gave  them  no  right 
to  a  charge  on  the  policy,  could  not  create  a  charge  in  favour  of  a 
third  person  from  whom  they  borrowed  money  for  the  purpose  of 
the  payments.  To  the  same  class  may  be  referred  Gill  v.  Downing, 
L  R  17  Eq.  316,  in  which  mortgagees,  whose  title  as 
such  *was  good  after,  and  only  after,  the  death  of  the  [*561] 
tenant  for  life,  were  held  entitled  to  a  lien  during  the 
subsistence  of  the  tenancy  for  life.  The  mortgagees  were  placed 
by  subrogation  in  the  place  of  the  trustees.  Again,  in  Todd  v. 
Ifoorhotise,  L  R  19  Eq.  69,  the  right  of  trustees  to  create  a  lien 
by  subrogation  of  their  rights  was  recognised,  and  it  was  deter- 
mined that  a  person  paying  at  the  request  of  the  trustees  did  not 
lose  the  right  to  the  lien  simply  because  the  trustees  might  pos- 
sibly have  taken  some  other  course  to  preserve  the  property. 

Such  appear  to  me  to  be  the  classes  of  cases  in  which  a  lien  is 
created  by  payment  of  premiums.     But  I  am  imable  to  see  that 
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the  plaintifiF  has  brought  his  case  within  any  of  them.  There 
were  no  trustees  for  himself  and  his  wife  to  whose  rights  Mr. 
Leslie  could  be  subrogated,  and  there  was  no  contract  between 
him  and  her  under  which  the  payments  were  made. 

I  am  further  of  opinion  that,  except  under  the  circumstances  to 
which  I  have  referred,  no  lien  is  created  by  the  payment  of  the 
premiums  by  a  mere  stranger  or  by  a  part  owner. 

I  will  first  consider  the  case  of  payments  by  a  mere  stranger. 
On  principle  it  is  diflScult,  if  not  impossible,  to  see  why  such 
payments,  which  when  made  without  contract  or  request  are  a 
mere  impertinence,  should  create  a  lien  upon  the  property.  It  is 
evident  that  in  themselves  they  would  not  even  create  a  ground 
of  personal  action  against  the  person  eased  by  the  payment,  for 
it  is  certain  that  moneys  paid  by  A.  for  B.  give  no  right  of  action 
against  B.  unless  they  are  paid  upon  his  request 

In  the  next  place,  the  law  relating  to  confusion  appears  to  me 
strongly  to  show  that  no  such  right  would  exist.  If  I  pour  my 
gold  into  your  heap,  or  put  my  silver  into  your  melting-pot,  or 
turn  my  com  into  that  in  your  granary,  I  have  no  right  to  an 
account  or  any  relief  against  you,  but,  on  the  contrary,  I  have 
actually  transferred  the  property  in  what  was  mine  to  the  person 
with  whose  property  I  have  mingled  it 

Again,  the  authorities  appear  to  me  to  be  clear  upon  this  point 
In  Burridge  v.  Bow,  1  Y.  &  C.  Ch.  183,  the  Lord  Justice  Knight 
Bruce,  then  Vice-Chancellor,  used  the  following  lan- 
[*562]  guage  (1  Y.  &  C.  Ch.  191):  "Nothing  that  *has  been 
stated  to  me  has  had  the  efifect  of  persuading  me  that, 
without  any  contract  for  that  purpose,  the  mere  fact  of  making 
payments  of  the  premiums,  however  necessary  that  might  be  for 
the  preservation  of  the  property,  would  give  the  party  making 
those  payments  a  title  to  the  property." 

It  may  be  perfectly  true,  as  was  contended  before  me,  that 
Alderman  Winchester  was,  during  the  period  between  1828  and 
1832,  in  the  position  of  a  person  having  no  interest  in  the  policy, 
and  that  the  decree  in  Burridge  v.  Bow,  1  Y.  &  C.  Ch.  183,  by 
giving  him  a  lien  for  payments  made  during  that  period,  has  gone 
beyond  the  principle  enunciated  by  the  learned  Vice-Chancellor. 
The  important  question  is  not  whether  the  decree  was  accurate,  but 
what  wef  the  principle  of  law  enunciated  by  the  Judge. 

In  Ctack  v.   Holland,   19  BeaV.   262,  Lord  Romilly,  M.   R, 
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understood  Burridge  v.  Bow  as  laying  down  the  principle  for 
which  I  have  cited  it  "  That, "  he  said  (19  Beav.  277),  '  lays 
down  a  principle  in  accordance  with  my  view  of  the  case,  and 
supports  Pinkett  v.  Wright,  2  Hare,  120,  12  CI.  &  F.  764,  and 
shows  that  a  mere  stranger  by  paying  premiums  on  a  policy  can- 
not acquire  a  lien  upon  it  He  can  only  acquire  a  lien  by  some 
contract  with  the  persons  beneficially  interested  in  it,  or  with  the 
trustee,  where  the  trustee  himself  might  have  obtained  a  lien. " 

It  has,  however,  been  contended  that  a  right  is  created  in 
favour  of  a  stranger  making  the  payments  upon  the  principle  of 
salvage,  and  it  is  said  to  be  contrary  to  natural  equity  that  one 
person  should  gain  by  another  man's  loss.  Whether  there  be 
such  a  doctrine  as  that  of  salvage  applicable  to  cases  of  this 
description  was  doubted  by  Yice-Chancellor  Eindebsley  in 
Aylwin  v.  Witty,  30  L.  J.  Ch.  860,  to  which  I  have  already 
referred. 

With  r^ard  to  West  v.  Beid,  2  Hare,  249,  and  Shearman  v. 
British  Empire  Mviual  Life  Assurance  Company,  L.  R  14  Eq. 
4,  I  will  only  say  that  I  retain  the  opinion  which  I  expressed 
with  regard  to  those  cases  in  Saunders  v.  Dunman,  7  Ch.  D. 
825,  829. 

In  re  Tharp,  2  Sm.  &  Gifif.  578,  n. ,  before  Lord  St.  Leonakdb, 
has  been  referred  to  as  an  authority  for  the  proposition 
that  there  is  some  general  *  doctrine  of  salvage  in  cases  of  [*  563] 
this  description.  But  it  appears  to  me  that  Lord  St. 
Leonards  was  referring  to  a  practice  in  the  Irish  law  of  convey- 
ancing, which  probably  had  its  basis  in  agreement,  and  that,  if 
he  meant  to  assert,  as  the  language  used  by  him  would  rather 
imply,  that  an  ultimate  mortgagor  making  payments  for  the 
renewal  of  a  lease  was  entitled  to  priority  over  his  mortgagees, 
the  proposition  would  seem  to  be  inconsistent  with  the  general 
law  of  the  land. 

In  the  next  place,  with  regard  to  payments  made  by  a  part 
owner,  it  appears  to  me  that,  except  by  contract,  such  payments 
give  no  title  to  the  person  making  them  against  the  other  part 
owner  or  part  owners  of  a  policy.  That  payments  made  by  a 
mortgagor,  who  is  in  equity  a  part  owner  with  the  mortgagee, 
create  no  lien  as  against  the  mortgagee,  was  determined  by  Lord 
EoMiLLY,  M.  R,  in  the  case  of  Norris  v.  Caledonian  Insurance 
Company,  L.  R  8  Eq.  127.     And,  generally  speaking,  it  is  clear 
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that  muney  laid  out  by  a  tenant  for  life  an  improvements  on  the 
estate  creates  no  lien  against  the  remainder-man.  Again,  in 
Pennell  v.  Millar,  23  Beav.  172,  Lord  Romilly,  M.  R,  had  to 
deal  with  a  case  in  which  A. ,  the  owner  of  policies,  had,  as  part 
of  a  transaction  voidable  for  fraud,  assigned  them  to  B.,  and  had 
covenanted  to  keep  them  up.  B. ,  claiming  under  this  assignment, 
had  paid  premiums.  A.  instituted  a  suit  to  set  aside  the  trans- 
action on  the  ground  of  fraud,  and  the  Master  of  the  Bolls 
determined  that  the  assignment  was  a  valid  security  for  the 
moneys  actually  advanced  and  not  for  the  premiums  paid  by  B., 
his  payment  being  a  voluntary  payment  In  this  case  it  is  evi- 
dent that,  until  the  transaction  was  avoided,  A.  and  K  were  both 
possessed  of  interests  in  the  policies,  and  yet  the  payment  by  one 
of  the  persons  so  interested  was  held  to  create  no  lien  as  against 
the  other. 

An  argument  was  urged  from  the  law  of  contribution.  But,  in 
the  first  place,  the  law  of  contribution  arises  only  between  persons 
joined  for  a  common  purpose,  or  persons  who  stand  in  the  position 
of  tenants  in  common  or  coparceners.  In  the  next  place,  it  is 
plain  that  the  right  to  contribution  is  a  personal  right  and  the 
remedy  is  a  personal  remedy,  and  that  there  is  no  lien  for  the 
amount  of  the  moneys  in  respect  of  which  the  right  to 
[*564]  *  contribution  arisea  This  was  determined  by  Lord 
Eldon,  after  great  consideration,  in  the  case  of  part 
owners  of  a  ship,  in  Ux  parte  Young,  2  V.  &  B.  242  (13  R  B. 
73),  and  Ilx  parte  Harrison,  2  Sose,  76,  in  which  he  overruled 
the  previously  expressed  opinion  to  the  contrary  of  Lord  HAitB- 
wiCKE,  and  the  same  proposition,  that  there  is  no  lien  for  the  con- 
tributed moneys,  is  supported  by  Kay  v.  Johnston,  21  Beav.  536, 
and  Teasdale  v.  Satiderson,  33  Beav.  534. 

There  are,  however,  it  must  be  admitted,  two  cases  which  look 
in  the  opposite  direction.  The  first  is  Swan  v.  Swan,  8  Price, 
518  (22  K.  R.  770),  where  the  Court  of  Exchequer,  sitting  as  a 
Court  of  equity,  refused  to  grant  partition  to  one  co-tenant, 
except  upon  the  terms  of  his  allowing  a  lien  for  the  expenditure 
of  his  co-tenant  in  permanent  improvements.  But  it  appears 
doubtful  how  far  this  case  has  been  generally  followed,  and  it 
does  not  appear  to  me  to  be  consistent  with  the  opinion  expressed 
by  Lord  Eomilly,  M.  R,  in  Teasdale  v.  Sanderson, 

The  second  case  is  Hamilton  v.  Denny,  1  Ball  &  B.   199  (12 
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R  R  14).  There  a  lease  had  been  made  to  A.  and  B.  as  joint 
tenants.  B.  had  settled  his  moiety  of  the  property.  A.  had 
made  a  payment  of  the  renewal  fines,  and  he  was  held  to  be 
entitled  to  a  lien  on  B.  's  settled  share.  The  decision  was  placed 
upon  two  grounds.  It  was  said  to  be  like  the  case  of  payments 
by  a  mortgagee,  and  it  was  said  that  the  payments  by  A.  were 
entitled  to  the  same  benefit  as  if  they  had  been  payments  made  by 
a  trustee.  It  is  perhaps  not  perfectly  easy  to  see  the  strict 
analogy  between  these  two  cases  and  the  case  then  before  the 
Court.  But,  in  my  view,  these  two  authorities  are  not  sufl&cient 
to  establish  any  such  general  proposition  as  that  the  right  to  con- 
tribution creates  any  lien  on  the  property  in  respect  of  which  the 
expenditure  has  been  made,  and  they  certainly  are  insufficient  to 
support  the  plaintiff's  case.  For  in  both  those  cases  the  submis- 
sion to  a  lien  was  required  from  the  plaintiff  as  a  term  of  other 
relief  which  he  sought,  whilst  in  the  case  now  before  me  the 
plaintiff  is  affirmatively  asserting  his  right 

It  has  been  further  urged  that  the  plaintiff  is  entitled  to  a  lien, 
on  the  ground  of  the  acquiescence  of  the  other  persons  interested 
in  the  policy  in  the  payments  made  by  Mr.  Leslie,  and  it 
is  said  *  that  when  one  person  allows  another  to  expend  [*  565] 
money  upon  his  property,  and  stands  by  during  such 
expenditure,  a  lien  is  created  in  favour  of  the  person  making  the 
expenditure.  But  it  is  certain  that  no  such  lien  is  created,  except 
in  the  case  of  a  person  who  makes  the  payment  under  a  belief  in 
the  validity  of  his  own  title.  In  the  present  case  there  is  noth- 
ing whatever  to  show  that  Mr.  Leslie  acted  under  any  mistake 
with  regaM  to  his  rights  in  the  policy,  and  it  is  certain  that 
during  a  considerable  part  of  the  period  covered  by  his  payments 
he  was  in  possession  of  the  opinion  of  counsel  as  to  his  legal 
righta 

Another  argument  pressed  upon  me  by  the  plaintiff  was  derived 
from  the  relation  of  tenant  for  life  and  remainder-man.  It  is  well 
established  that,  if  a  tenant  for  life  renews  leaseholds  and  dies 
before  the  expiration  of  the  renewed  term,  his  estate  is  entitled  to 
a  lien  on  the  interests  in  remainder,  proportionate  to  the  unexpired 
portion  of  the  renewed  term.  But  the  equities  governing  the 
relation  of  tenant  for  life  and  remainder-man  are  peculiar,  and  I 
fail  to  see  any  analogy  between  the  case  of  a  tenant  for  life  mak- 
ing such  a  payment  and  the  case  of  Mr.  Leslie  paying  premiums 
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on  a  policy  over  which  he  had  full  control  at  every  moment  of  his 
life,  which,  I  repeat,  but  for  his  contract  on  his  daughter's  mar- 
riage, he  could  have  sold  or  surrendered  without  the  consent  of 
his  wife. 

In  my  judgment  the  arguments  of  the  plaintiff  in  support  of 
his  lien  fail,  and  I  conclude  that,  from  the  time  of  the  marriage 
down  to  the  year  1863,  Mr.  Leslie  made  the  payments  in  question 
in  maintenance  of  his  own  right  in  the  policy,  and  that  from 
1863  he  made  the  payments  in  pursuance  of  his  covenant  with  his 
daughter's  trustees,  but  that  in  no  case  did  he  make  them  by 
reason  of  any  contract  between  himself  and  his  wife,  or  by  reason 
of  any  mistake  as  to  his  title  to  the  policy,  and  consequently  that 
he  is  entitled  to  no  lien  on  the  policy  moneys  as  against  her. 

I  therefore  advise  the  learned  Judge  to  whose  Court  this  action 
is  now  attached  to  make  a  declaration  accordingly. 

ENGLISH  NOTES. 

The  rule  that  a  person  who  has  been  employed  to  improve  or  alter 
an  article,  and  has  accordingly  expended  labour  and  money  thereon, 
has  a  right  of  lien  upon  that  article,  rests  on  the  principle  that  the 
right  of  the  employer  to  demand  restoration  of  the  article,  and  the  right 
of  the  bailee  to  recover  payment  for  the  work  done  or  expense  incurred, 
are  correlative  and  contemporaneous  rights,  so  that  the  employer  has 
no  right  to  re-demand  possession  from  the  bailee  without  tendering  the 
amount  due. 

Thus  the  artificer  to  whom  goods  are  delivered  for  the  purpose  of 
being  worked  up  into  form,  or  the  farrier  by  whose  skill  an  animal  is 
cured  of  disease,  or  the  horse-breaker  by  whose  skill  he  is  rendered 
manageable,  have  liens  on  the  chattels  in  respect  of  their  charges.  Per 
Parke,  B.,  in  Scarfe  v.  Morgan  (1838),  4  M.  &  W.  270,  283. 

Thus  a  shipwright  has  a  lien  on  the  ship  for  repairs,  ^x  parte 
Bland  (1814),  2  Rose,  91;  Franklin  v.  Hosier  (1821),  4  B.  &  Aid. 
341,  23  R.  R.  305.  So  also  an  engineer  who  supplies  machinery  for  a 
ship  has  a  lien  in  respect  of  it.  Ex  parte  Willoitghbt/f  In  re  Westlake 
(1881),  16  Ch.  D.  604,  44  L.  T.  Ill,  29  W.  R.  935. 

An  auctioneer  has  a  lien  on  goods  intrusted  to  him  for  sale  and  on 
the  proceeds  of  sale  for  his  charges  of  sale  and  commission :  Chase  v. 
Westmore  (1816),  6  M.  &  S.  180,  2  Marsh.  346,  17  R.  R.  301 ;  Mul- 
liner  v.  Florence  (C.  A.  1878),  3  Q.  B.  D.  484,  489,  47  L.  J.  Q.  B.  700, 
38  L.  T.  167,  26  W.  R.  385;  but  not  for  work  done  otherwise  than  as 
auctioneer:  Sanderson  v.  Bell  (1834),  2  Cr.  &  M.  304. 
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Upon  this  principle  an  accountant  has  apparently  a  lien  as  against  a 
trustee  in  bankruptcy  upon  books  intrusted  by  the  debtor  before  his 
bankruptcy  to  the  accountant  for  examination.  Ex  parte  Southall^  In 
re  HUl  (1848),  17  L.  J.  Bk.  21,  12  Jur.  676. 

Where  a  person  entitled  under  a  settlement  to  an  interest  in  a  sum 
of  money  thereby  settled,  and  collaterally  secured  by  a  policy  of  life 
assurance,  kept  up  the  policy  by  payment  of  premiums  out  of  her  own 
moneys,  it  was  held  that  she  had  a  lien  on  the  policy  moneys  for  the 
amount  of  the  premiums  so  paid;  but  the  voluntary  payment  of  premi- 
ums by  a  stranger  would  not  confer  on  him  any  lien  on  or  interest  in 
the  policy  moneys.  Burridger.  Row  (1842),  1  Y.  &  C.  Ch.  Cas.  183. 
See  Falcke  v.  Scottish  Imperial  Insurance  Co.  (C.  A.  1886),  34  Ch. 
D.  234,  56  L.  J.  Ch.  707,  56  L.  T.  220,  35  W.  It.  143,  where  the 
decisions  on  this  point  are  fully  considered. 

Payments  by  a  mortgagor  to  perfect  the  title  of  his  mortgagee,  or 
otherwise  in  respect  of  the  mbrtgaged  property,  do  not  entitle  him  to 
any  lien  or  charge  for  his  expenditure.  Saunders  v.  Dunman  (1878), 
7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T.  416,  26  W.  R.  397;  and  see 
Falcke  v.  Scottish  Imperial  Insurance  Co.  (C.  A.  1886),  34  Ch.  D.,  at 
p.  243,  m  L.  J.  Ch.  707,  56  L.  T.  220,  35  W.  R.  143.  So  also  an 
executor  or  trustee  of  a  settlement  or  will,  or  a  trustee  in  bankruptcy, 
will  not  generally  be  allowed  a  lien  for  expenditure  out  of  their  own 
moneys.     Clack  v.  Holland  (1854),  19  Beav.  262. 

Payments  by  trustees  or  others  may,  however,  be  allowed  in  account 
on  the  ground  of  salvage;  as  it  would  be  unjust  that  the  owner  should 
avail  himself  of  the  benefit  of  the  payments  without  repaying  the 
amount  paid  to  preserve  the  property,  with  interest.  Bristow  v.  Whit- 
mwe  (1861),  9  H.  L.  Cas.  391,  31  L.  J.  Ch.  467,  4  L.  T.  622,  9  W.  R. 
621;  West  v.  Reid  (1843),  2  Hare,  249,  12  L.  J.  Ch.  245,  7  Jur.  147; 
Ymng  v.  Kitchin  (1878),  3  Ex.  D.  127, 47  L.  J.  Ex.  579,  26  W.  R.  403. 

Where  timber,  which  had  drifted  from  a  dock  on  to  the  towing  path 
of  a  river,  was  found  there  by  a  person  who  conveyed  it  to  a  place  of 
safety,  it  was  held  that  he  had  no  lien  on  the  timber  for  his  trouble 
and  expense  in  respect  of  it.  Nicholson  v.  Chapman  (1793),  2  H.  Bl. 
254,  3  R.  R.  374.  The  locus  in  quo  being  at  a  considerable  distance 
from  the  sea,  and  it  not  appearing  that  the  timber  was  in  imminent 
danger  of  being  lost,  there  was  no  case  within  the  principle  of  salvage. 

AMERICA19  NOTES. 

This  case  is  cited  in  May  on  Insurance,  sect.  349  a,  and  in  Biddle  on  Insur- 
ance, sect  1347 ;  Joyce  on  Insurance,  sect.  1148,  1159. 

This  general  doctrine  is  exactly  held  in  Meter  v.  Meier,  15  Missouri  Appeals, 
68;  88  Missouri,  566;  Lockwoodv.  Bishop,  51  Howard  Practice  (N.  Y.),  221; 
Pingreey.  Detroit,  (fc.  R.  Co.,  66  Michigan,  143;  11  Am.  St.  Rep.  479. 
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Payment  of  the  first  premium  by  a  third  person  without  the  knowledge  of 
the  insured  is  of  no  effect.  Whiting  v.  Mass,  Ins.  Co,,  129  Massachusetts, 
240 ;  37  Am.  Rep.  318;  Giddings  v.  Life  Ins.  Co.,  102  United  States,  108. 

Sale  on  credit  of  his  shares  in  a  ship  by  a  part  owner  discharges  his  lien. 
Baker  v.  Detcey,  15  Grant  Chancery  (Up.  Can.),  668. 

In  Meier  v.  Meier,  supra,  the  Court  said :  "  In  the  case  of  an  insurance  policy 
the  money  belongs  to  the  beneficiary  upon  the  happening  of  the  event  pro- 
vided for,  and  we  know  of  no  policy  of  the  law  that  the  beneficiary  takes  it 
from  the  company  with  the  burthen  of  repaying  to  any  unknown  persons  who 
may  have  presented  it  to  him,  the  premiums  paid  by  them  without  his  con- 
sent to  keep  the  policy  alive.  .  .  .  We  know  of  no  particular  policy  which  the 
law  iu  the  interests  of  society  has  as  to  the  keeping  in  existence  of  insurance 
policies  without  the  knowledge  or  consent  of  the  beneficiary.  If,  contrary  to 
the  established  doctrine  that  one  can  be  made  the  debtor  of  another  by  the 
mere  act  of  the  would-be  creditor,  and  against  the  will  or  without  the  co- 
operation of  the  debtor,  we  are,  in  the  case  of  life-insurance  contracts,  to 
admit  this  proposed  exception  to  the  general  rule.  Where  are  we  to  draw 
the  line?  Is  the  widow  and  beneficiary  to  take  the  fund  subject  to  any  claims 
of  any  and  all  persons  who  can  show  that  they  have  lent  money  to  the  insured 
husband  to  pay  his  premiums,  or  paid  them,  or  any  of  them,  at  his  request? 
If  so,  the  beneficiary  will  take  her  money  from  the  insurance  company  under 
circumstances  similar  to  those  attaching  to  the  purchase  of  stock,  without 
knowing  what  amount  may  have  been  paid  upon  it.,  and  she  may  become 
liable  for  a  larger  amount  in  premiums  than  she  receives  from  the  company. 
And  by  what  rule  are  we  to  confine  the  right  of  recovery  to  a  near  relative  of 
the  deceased,  or  to  limit  it  to  premiums  paid,  not  to  exceed  the  amount  of  the 
policy?  The  learned  counsel  for  appellant  has  cited  many  cases,  and  seems 
to  have  diligently,  but  unsuccessfully,  searched  for  anything  in  the  books 
which  will  sustain  his  position,  that  one  who  has  paid  the  premiums  to  keep 
alive  a  policy  without  the  consent  of  the  beneficiary,  and  for  the  beneficiary, 
might  claim  a  lien  upon  the  fund  after  it  became  payable,  or  recover  the  pre- 
miums from  the  beneficiary  after  the  money  was  paid  by  the  company." 

A  common  carrier,  innocently  receiving  goods  from  a  wrongdoer,  has  no 
lien.  Robinson  v.  Baker,  5  Gushing  (Mass.),  137;  51  Am.  Dec.  54;  Fitch  y. 
Newberry,  1  Douglass  (Michigan),  1;  40  Am.  Dec.  33;  Gilsony.  Gwinn,  107 
Massachusetts,  126 ;  9  Am.  Rep.  13;  BasseU  v.  Spofford,  45  New  York,  387; 
6  Am.  Rep.  101. 

An  agister  has  no  lien  under  the  statute  where  the  cattle  are  intrusted  to 
him  by  the  mortgagor  without  the  mortgagee's  assent.  Sargent  v.  Usher,  55 
New  Hampshire,  287;  28  Am.  Rep.  208. 

A  bailee  can  impose  no  lien  for  repairs  without  the  owner's  knowledge  and 
consent.  Small  v.  Robinson,  69  Maine,  425 ;  31  Am.  Rep.  299.  A  bailee's  lien 
for  labor  does  not  extend  to  one  employed  by  him  without  the  owner's  knowl- 
edge. Meyers  v.  Bratespiece,  174  Pa.  St.  119,  citing  Clark  v.  Hale,  34  Connecti- 
cut, 398;  HoUingstcorth  v.  Dow,  19  Pickering  (Mass.),  228;  Sargent  v.  CTsher, 
55  New  Hampshire,  287  ;  20  Am.  Rep.  208.  So  of  a  third  person  employed 
by  a  factor.    Phelps  v.  Sinclair,  2  New  Hampshire,  554. 
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No.  3.  — BOCK  V.  GOREISSEK 
(1860.) 

RULE. 

The  law  does  not  favour  general  liens.  They  can  be 
claimed  only  as  arising  from  dealings  in  particular  trades 
or  businesses  in  which  the  existence  of  a  general  lien  has 
been  recognised  by  judicial  decisions,  or  where  a  custom 
to  that  effect  can  be  established  by  evidence. 

Bock  v.  Oorrissen. 

2  De  G.,  F.  &  J.  434-449  (s.  c.  30  L.  J.  Ch.  39). 

General  Lien.  —  Custom  of  Particular  Trade. 

Foreign  correspondents  of  a  London  firm  direct  the  firm  to  purchase  for  [434] 
them  Mexican  bonds  to  a  specified  amonnt,  at  a  specified  price,  and  to  hold 
the  bonds  at  the  disposal  of  the  correspondents.  The  London  firm  make  and 
notify  the  purchase,  and  write  to  the  cx>rrespondents  that  they  will,  until  further 
order,  retain  the  bonds  for  safe  custody.  Hddy  that  the  letters  constituted  a 
special  contract  sufficient  to  exclude  a  general  lien  on  the  part  of  the  London 
firm,  if  they  would  otherwise  have  been  entitled  to  any. 

Opinion,  by  the  Lord  Chancellor,  Lord  Campbell,  that  a  general  lien  can 
only  be  claimed  in  regard  to  dealings  where  a  custom  to  that  efiect  has  been 
judicially  established,  or  is  proved  by  evidence. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Rolls,  holding  that  the  respondents  were  entitled  to  a  lien  on  cer- 
tain Mexican  bonds  which  had  been  deposited  with  some  of  the 
respondents,  and  on  this  ground  dismissing  the  plaintifiPs  bill. 

For  some  time  previously  and  up  to  the  month  of  November, 
1857,  Johann  Julius  Lomer  and  David  Gustav  Uhde,  two  of  the 
defendants,  carried  on  the  business  of  merchants  in  partnership  at 
Hamburgh,  under  the  style  or  firm  of  "Julius  Lomer  &  Uhde,"  and 
traded  chiefly  with  Mexico. 

The  defendants,  August  William  Gorrissen,  Vincent  Amandus 
Hiitfel,  and  Gottlieb  Adolph  Frendentheil,  who  previously  and  up 
to  the  month  of  November,  1857,  carried  on  the  business  of  mer- 
chants in  partnership  in  London,  under  the  style  of  "  Gorrissen, 
Hiiflfel,  &  Co.,"  acted  as  correspondents  of  Lomer  &  Uhde  in 
London,  and  received  and  paid  money  on  their  behalf,  and 
*  occasionally  accepted  bills  of  exchange  drawn  upon  them  [*  435] 
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by  the  plaintiffs,  who  made  remittances  to  secure  or  reimburse  the 
London  firm  in  respect  of  such  remittances. 

On  the  18th  of  June,  1857,  the  Hamburgh  firm  wrote  to  the 
London  firm  as  follows:  — 

"If  you  can  buy  Mexican  £3  per  cent  bonds  at  JG22  10s.  per 
cent,  and,  as  you  arranged  with  our  Mr.  L6mer,  will  draw  on  us 
thereagainst  at  three  months'  date,  but  charge  in  the  whole  for  the 
purchase  and  drafts  only  one-half  per  cent  on  the  actual  value  for 
commission,  we  request  you  will  take  £10,000  for  us,  and  hold  them 
at  our  disposal." 

The  London  firm  accordingly  bought  on  behalf  of  the  Hamburgh 
firm  sixty-nine  Mexican  bonds,  purporting  to  secure  j£  10,000  ster- 
ling, and  on  the  2nd  of  July  the  London  firm  apprised  the  Ham- 
burgh firm  of  the  purchase  by  a  letter  in  the  following  terms :  — 

"  Our  last  of  the  29th  ult.  we  presume  to  be  in  your  possession, 
and  the  object  of  the  present  is  to  intimate  to  you  that  we  have 
effected  the  purchase  of  £10,000  Mexican  £3  per  cents  at  your 
limit.  We  hand  you  annexed  the  account  thereof,  the  amount  of 
which,  £2267  15«.  Id.,  with  which  we  debit  you.  We  will  reim- 
burse ourselves  upon  you  to-morrow  at  the  exchange  of  the  day." 

The  account  annexed  to  the  last-mentioned  letter  was  as  fol- 
lows :  — 

'<  Messrs.  Juh.  Loheb  &  XThdr,  Hamburgh,  Drs. 

^<To  bought  by  their  order  and  for  their  account  £10,000 
£3  per  cent  Mexican  bonds  at  £22  lOa.  per  cent    ....     £2250." 

[*436]  *The  expenses  and  commission  and  stamps  made  the 
amount  £2267  15s.  Id. 
The  next  day,  July  3rd,  the  London  firm  drew  drafts  on  the 
Hamburgh  firm  for  the  amount  of  their  account  in  respect  of  this 
transaction  (£2267  15«.  Id.  and  the  stamp),  which  were  duly 
honoured  and  paid  at  maturity. 

On  the  4th  of  July  the  Hamburgh  firm  wrote  to  the  London 
firm  as  follows :  — 

"Hambuboh,  4th  July,  1857. 

"  Messrs.  G.  H.  &  Co.,  London. 

"  Leaving  untouched  the  dispositions  in  your  favour  of  the  27th 
ulta  and  2nd  inst,  we  have  booked  in  conformity  your  account  for 
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£10,000  Mexican  £3  per  cent  bonds,  £2267  15s.,  and  expect  to- 
morrow advice  of  your  drafts,  which  shall  be  duly  honoured  for  this 
amount.  Of  what  do  the  petty  charges  (4«.  6d.)  in  this  account 
consist  ?  We  request  you  in  the  meanwhile  to  keep  the  bonds  in 
safe  custody,  and  at  your  convenience  to  give  us  the  numbers  of 
the  same.** 

On  the  6th  day  of  July,  1857,  the  London  firm  sent  to  the  Ham- 
burgh firm  a  letter  to  the  purport  following :  — 

"  Since  the  despatch  of  our  respects  of  the  3rd  instant  we  received 
your  favour  of  the  following  day. 

"  In  compliance  with  your  wish  we  will,  until  further  orders, 
retain  for  safe  custody  the  £10,000  X3  per  cent  Mexican  bonds 
bought  for  you,  and  we  annex  at  foot  a  statement  of  the  numbers 
of  these  papers  for  convenient  service." 

And  at  the  foot  of  the  letter  was  annexed  a  list  of  the  numbers 
of  the  bonds. 

On  the  19th  of  November  the  London  firm  wrote  to  *  the  [*  437] 
Hamburgh  firm,  to  state  that  they  had  been  compelled  to 
stop  payment.     The  letter  proceeded  in  these  terms :  — 

"The  misfortune  which  has  overtaken  us  is,  without  doubt, 
already  known  to  you.  The  blows  which  we  sustained  have  been 
too  hard  to  allow  of  the  possibility  of  saving  ourselves.  We  have 
deeply  to  regret  that  you  also  are  interested  with  us;  we  can, 
however,  give  you  the  assurance  that  your  Mexican  bonds  lying 
with  us  are  unjeopardised." 

On  the  same  19th  of  November  the  Hamburgh  firm  wrote  to  the 
London  firm,  —  "  We  request  you  to  send  us  the  .£10,000  Mexican 
bonds  by  post,  registered,  and  with  declaration  of  value." 

To  this  the  London  firm,  on  the  21st  of  November,  replied  as 
follows :  — 

**  Your  wish  for  us  to  send  you  the  £10,000  Mexican  bonds  rest- 
ing with  us  we  are  not,  alas,  in  a  position  to  comply  with,  since  it 
is  not  permitted  to  us  to  part  with  them  until  the  whole  of  our 
liabilities  with  you  are  run  off.  Meanwhile  the  bonds  are  in  safe 
keeping  with  us,  and  you  may  be  quite  easy  as  to  that." 
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The  afifairs  of  the  London  house  were  wound  up  under  an  in- 
spectorship deed,  pursuant  to  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849. 

The  Hamburgh  firm  also  suspended  their  payments,  and  the 
plaintiffs,  in  December,  1857,  were  appointed  by  the  Court  of  Com- 
merce of  Hamburgh  to  be  co-administrators  of  their  estate. 

The  inspectors   of  the   London   firm  refused   to  give   up  the 

bonds    to    the    administrators   of    the   Hamburgh    firm 

[*  438]  *  until  they  had  been  paid  the  balance  of  what  was  due 

from  the  Hamburgh  to  the  London  firm,  and  which  was 

stated  to  amount  to  £7000. 

The  bill  was  filed  by  the  administrators  of  the  Hamburgh  firm 
against  the  London  firm  and  their  inspectors,  praying  that  the 
defendants  might  be  ordered  to  deliver  up  the  Mexican  bonds  to 
the  plaintiffs. 

The  defendants  insisted  that,  by  custom  and  course  of  dealing,  the 
London  firm  were,  as  factors  and  foreign  bankers,  entitled  to  a  lien 
on  all  goods,  moneys,  and  securities  of  the  Hamburgh  firm  in  their 
hands,  to  cover,  and  as  an  indemnity  against,  the  general  balance 
due  to  them  from  the  Hamburgh  firm. 

The  Master  of  the  Rolls,  in  giving  judgment,  said  he  was 
at  a  loss  to  discover  in  the  letters  anything  amounting  to  any 
special  contract  or  agreement  as  to  the  manner  or  conditions  on 
which  the  bonds  were  to  be  held.  His  Honour  considered  the  ex- 
pressions used  those  of  a  simple  ordinary  transaction,  by  which  a^ 
person  employed  as  agent  by  a  principal  to  buy  bonds  for  him  did 
so,  and  informed  him  that  he  had  executed  his  commission.  That 
if  the  London  firm  had  been  instructed  to  buy  the  bonds  for  the  pur- 
pose of  being  handed  over  to  or  to  be  held  at  the  order  of  a  third 
person,  the  case  would  have  assumed  a  very  different  aspect,  but 
that  these  bonds  were  bought  by  the  London  firm  as  agents  of  the 
Hamburgh  firm  for  that  purpose,  and  were  held  by  them  under 
their  entire  control  merely  as  the  agents  of  the  Hamburgh  house. 
His  Honour  was  of  opinion  that  the  first  contention  of  the  plaintiffs 
failed,  and  that  such  expressions  as  to  be  "held  at  our 
[*  439]  disposal "  and  the  like,  amounted  to  no  special  *  contract 
or  evidence  of  a  deposit  for  any  particular  purpose.  The 
case  of  the  plaintiffs  must  therefore,  hia  Honour  held,  depend  upon 
whether,  on  the  general  law,  and  having  regard  to  the  peculiar  re- 
lation of  these  two  firms  towards  each  other,  the  London  firm  could 
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retain  the  bonds,  which  had  been  fully  and  duly  paid  for,  until  the 
balance  due  to  them  from  the  Hamburgh  house  on  account  of  other 
transactions  had  been  satisfied.  His  Honour  was  of  opinion  that 
they  could.  The  nature  of  the  dealing  between  the  Hamburgh  firm 
and  the  London  firm  appeared  to  his  Honour  from  the  evidence, 
especially  from  the  correspondence,  to  have  been  of  this  character, 
—  that  the  Hamburgh  firm  was  in  the  habit  of  employing  the  Lon- 
don firm  to  enter  into  speculations  on  their  behalf  in  securities  and 
other  matters  in  the  London  market,  and  that  when  the  Hamburgh 
firm  bought  from  English  manufacturers  goods  to  be  consigned  to 
them  in  Hamburgh,  they  occasionally  opened  a  credit  with  the 
London  firm  in  favour  of  the  shippers  of  their  goods,  and  remitted 
money  and  bills  to  meet  the  charges  of  the  defendants,  and  that 
for  all  these  purposes  they  were  employed  by  the  Hamburgh  firm, 
and  acted  as  their  agents.  Upon  the  most  careful  examination  of 
the  agreements  of  the  plaintiffs,  his  Honour  was  unable  to  discover 
any  principle  which  would  entitle  a  factor  to  a  lien  for  his  general 
balance  on  the  goods  of  his  principal,  which  would  not  apply  to  the 
case  of  such  an  agency  as  that  which  existed  in  the  present  case,  or 
which  would  not  entitle  the  defendants  to  a  lien  for  their  general 
balance  on  any  securities  which  came  into  their  possession  as  such 
agents  of  the  Hamburgh  firm.  It  being  established  by  the  case 
of  Brandao  v.  Barnett,  12  CI.  &  F.  798,  and  by  several  other 
cases  that  this  lien  exists  in  the  case  of  bankers,  and  by  the 
case  of  Jones  v.  Peppercome,  1  Johns.  430,  that  the  lien 
exists  in  case  of  *  brokers,  his  Honour  asked  upon  what  [*  440] 
reasonable  principle  an  exception  could  be  made  in  the 
case  of  a  firm  in  London  employed  by  a  principal  abroad  to  buy 
and  sell  securities  in  the  London  market  His  Honour  was  of 
opinion,  wholly  independently  of  any  evidence  of  custom,  that,  ac- 
cording to  the  general  law  of  agent  and  principal  in  mercantile 
dealings  and  transactions,  the  defendants  were  entitled  to  a  lien  on 
these  bonds  for  their  general  balance,  and  that,  accordingly,  the 
only  decree  which  he  could  make  in  this  suit  was  to  dismiss  the 
bill,  and  he  decreed  accordingly. 

From  this  decision  the  plaintiffs  now  appealed. 

Mr.  R  Palmer,  Mr.  De  Gex,  and  Mr.  Gumey  in  support  of  the 
appeal. 

There  are  two  questions  in  this  case:  1st.  Whether  the  Lon- 
don house  had  any  general  lien  independently  of  special  contract. 
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2ndly.  If  they  had,  is  not  the  special  contract  in  this  cc^se  sufficient 
to  exclude  such  a  lien  ?  Now  the  Hamburgh  firm  had  no  dealings 
with  the  London  firm,  either  as  bankers  ot  as  factors.  The  mere 
drawing  and  redrawing  of  bills  between  merchants  will  not  create 
the  relation  of  banker  and  customer  between  them.  Richardson,  v. 
Bradshaw,  1  Atk.  128;  Hankey  v.  Jotus,  Cowp.  745.  Nor 
were  they  factors;  the  circumstance  of  one  merchant  requiring 
another  to  buy  for  him  shares  will  not  make  the  latter  the  factor 
of  the  former.  But  if  by  a  strained  construction  of  the  words 
"  banker  and  factor "  you  could  apply  those  terms  to  the  London 
firm,  still  the  money  would  be  due  to  them  in  one  character  while 
their  right  to  retain  was  in  the  other,  and  there  would  be  no  lien. 
Dixon  V.  Stansfiddy  10  C.  B.  398;  Weldon  v.  Gould, 
[♦441]  3  Esp.  268  (6  R  R  832).  *And  we  further  submit 
that  there  is  no  law  entitling  an  agent  as  such  merely  to 
a  lien,  unless  he  is  one  of  such  a  description  as  to  be  within  some 
general  custom  which  has  been  established,  giving  him  a  title  to  a 
general  lien. 

But  in  the  next  place,  we  submit  that,  whatever  might  have  been 
the  rights  of  the  parties  independently  of  contract,  here  the  con- 
tract excludes  any  right  of  lien.  Brandao  v.  Bamett,  12  CI.  &  Fin. 
787,  798. 

They  also  referred  to  Walker  v.  Birch,  6  T.  R  258 ;  lAicas  v. 
Dorrien,  7  Taunt.  278  (18  R  R  480)  ;  Buchanan  v.  Findlay,  9  B. 
&  C.  738 ;  Forth  v.  Simpson,  13  Q.  B.  680 ;  Jackson  v.  Cummins, 
5  M.  &  W.  342. 

Mr.  Selwyn  and  Mr.  Gumey  appeared  for  the  Hamburgh 
firm. 

Mr.  FoUett  and  Mr.  Druce,  for  the  inspectors  under  the  deed  of 
arrangement  executed  by  the  London  firm. 

The  evidence  shows  that  the  London  firm  were  factors,  and  as 
such  they  have  a  general  lien  on  all  the  property  of  the  princi- 
pal coming  to  their  hands.  Zinck  v.  Walker,  2  W.  Bl.  1154  At 
all  events  they  were  their  agents.  [The  Lord  Chancellob.  —  You 
must  bring  the  person  within  a  particular  class  of  agents  to  estab- 
lish a  general  lien.]  This  agency  can  only  be  regarded  as  that  of 
a  factor.  No  other  relation  than  that  of  factor  and  principal  is 
made  out  by  the  evidence.  Dixon  v.  Stansfield,  10  C.  B.  398,  cited 
on  the  other  side,  is  in  our  favour,  for  the  dealings  here  were  wholly 
those  between  principal  and  factor. 
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*  With  respect  to  the  argument  upon  the  special  contract  [*  442] 
the  words  "  at  our  disposal,"  which  are  relied  upon,  only 
mean  "  hold  them  for  us,"  and  do  not  import  any  special  contract. 
If  a  customer  told  his  bankers  to  hold  securities  at  his  disposal, 
would  such  a  direction  create  any  contract  different  from  that 
which  would  exist  independently  of  it?  A  banker  or  a  factor 
necessarily  holds  his  principal's  goods  at  the  disposal  of  the  latter, 
but  not  so  as  to  exclude  the  lien  of  the  former.  [  The  Lord  Chan- 
cellor. —  Is  it  the  argument  that  these  words  have  no  operation  ?  ] 
We  submit  that  to  displace  the  implied  contract  for  a  lien  aris- 
ing from  custom,  a  clear  stipulation  must  be  made  out  inconsistent 
with  the  implied  contract,  and  that  no  such  Inconsistent  stipulation 
is  here  established. 

They  referred  to  Jones  v.  Peppercarrie,  1  John.  430. 

Mr.  Lloyd  and  Mr.  Baggallay  for  the  London  firm. 

Mr.  A.  E.  Miller  for  bill-holders. 

The  following  authorities  were  also  referred  to:  Wallace  v. 
Woodgate,  Ey.  &  Moo.  193;  OUes  v.  P^kins,  9  East,  12;  Cf^ase 
V.   JVestmore,  5    M.  &  S.  180  (17  R  K.  301). 

Mr.  R  Palmer  in  reply.  Jvdgment  reserved. 

The  Lord  Chancellor  (Lord  Campbell). 

In  this  case  I  do  not  think  it  necessary  to  give  any  opinion 
as  to  whether,  if  the  bonds  in  question  had  been  *  purchased  [*  443] 
by  the  London  house  for  the  Hamburgh  house  in  the 
common  course  of  their  dealings,  without  any  special  agreement 
confined  to  this  particular  transaction,  the  London  house  would 
have  had  a  general  lien  on  the  bonds  in  respect  of  all  the  liabilities 
of  the  Hamburgh  house.  But  I  am  bound  to  say  that  I  cannot 
entirely  concur  in  the  view  which  his  Honour  the  Master  of  the 
Rolls  appears  to  have  taken  of  this  question,  if  he  said,  according 
to  the  report  of  his  judgment  in  the  "Jurist,"  "  wholly  independent 
of  any  evidence  of  custom  according  to  the  general  law  of  principal 
and  agent  in  mercantile  dealings  and  transactions,  the  defendants 
are  entitled  to  a  lien  on  these  bonds  for  their  general  balance."  I 
do  not  think  that  a  general  lien  can  be  claimed  according  to  any 
general  law  of  principal  and  agent.  The  law  of  England  does  not 
favour  general  liens,  and  I  apprehend  that  a  general  lien  can  only  be 
claimed  as  arising  from  dealings  in  a  particular  trade  or  line  of 
business,  such  as  wharfingers,  factors,  and  bankers,  in  which  the 
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cust)om  of  a  general  lien  has  been  judicially  proved  and  acknowl- 
edged, or  upon  express  evidence  being  given  that,  according  to  the 
established  custom  in  some  other  trade  or  line  of  business,  a  general 
lien  is  claimed  and  allowed.  I  rather  think,  however,  that  his 
Honour,  without  intending  to  lay  down  any  universal  rule  for  giving 
a  general  lien  in  all  dealings  between  principal  and  agent,  arrived 
at  the  conclusion  that  from  the  dealings  between  these  two  houses 
they  came  within  the  category  of  "  factors "  or  "  bankers,"  with 
respect  to  whom  it  has  been  proved,  and  often  judicially  acknowl- 
edgedy  that  there  is  a  general  lien,  unless  where  there  is  an  express 
agreement  to  the  contrary  or  a  particular  mode  of  dealing  incon- 
sistent with  a  general  lien. 

Whatever  the  rights  of  these  parties  might  have  been,  had 
[*  444]  there  been  no  special  agreement  between  them  *  respect- 
ing the  purchase  and  custody  of  these  bonds,  I  am  of 
opinion  that  the  evidence  proves  such  a  special  agreement  to  have 
existed,  that  this  special  agreement  negatives  the  claim  set  up  on 
behalf  of  the  London  house  of  a  general  lien,  and  that  the  decree 
ought  to  have  been  in  favour  of  the  plaintififs. 

Looking  at  the  whole  of  the  correspondence  between  the  two 
houses  concerning  these  bonds  from  first  to  last,  I  think  that  this 
is  shown  to  have  been  a  separate,  isolated  dealing  on  a  particular 
footing,  which  was  meant  to  be  and  was  (in  mercantile  language) 
"brought  to  a  point,"  and  that  according  to  express  stipulation 
between  the  parties  the  bonds,  when  purchased  and  paid  for, 
might  at  any  time  have  been  demanded  by  the  Hamburgh  house 
from  the  custody  of  the  London  house,  and  disposed  of  as  the 
Hamburgh  house  might  think  proper. 

The  order  to  purchase  was  given  by  Lomer  &  Co.,  the  Hamburgh 
house,  to  Hufifel  &  Co. ,  the  London  house,  in  the  letter  of  the  18th 
June,  1857,  in  these  words :  — 

"If  you  can  buy  Mexican  £3  per  cent  bonds  at  £22  10*.  per 
cent,  and,  as  you  arranged  with  our  Mr.  Lomer,  will  draw  on  us 
there-against  at  three  months  date,  but  charge  in  the  whole  for  the 
purchase  and  drafts  only  one-half  per  cent  on  the  actual  value  for 
commission,  we  request  you  will  take  £10,000  for  us,  and  hold 
them  at  our  disposal  This  order  remains  in  force  eight  to  ten 
days.  Should  unfavourable  news  arrive,  we  leave  it  to  you  to 
execute  the  order  or  not." 
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Here  there  is  a  particular  stipulation  for  the  time  and  manner 
in  which  HiiflTel  &  Co.  were  to  be  reimbursed  for  their  advance,  a 
particular  stipulation  for  the  exact  amount  of  the  commis- 
sion, and  a  particular  stipulation  *  for  the  bonds  when  [*  445] 
purchased  by  HiifFel  &  Co.  being  held  by  them  at  the  dis- 
posal of  Lomer  &  Co.  Htiflfel  &  Co.  were  not  to  give  any  general 
credit  to  Lomer  &  Co.  for  the  price  of  the  bonds,  and  the  price  of 
the  bonds  was  not  to  be  mixed  up  with  their  general  dealings. 

The  order  being  accepted  according  to  the  terms  proposed, 
Hiiffel  &  Co.  purchased  and  paid  for  the  bonds,  and  in  their  letter 
of  the  2nd  of  July,  1857,  say:  — 

"This  to  inform  you  that  we  have  effected  the  purchase  of 
£10,000  Mexican  £3  per  cents  at  your  limit  We  hand  you  an- 
nexed the  account  thereof,  the  amount  of  which  is  £2267  15s.  Id., 
with  which  we  debit  you.  We  will  reimburse  ourselves  upon  you 
to-morrow  at  the  exchange  of  the  day." 

Accordingly,  on  the  3rd  of  July,  Hiiffel  &  Co.  wrote  as  follows :  — 

"  Herewith  we  advise  you  that  against  the  amount  of  our  bought 
note  for  £10,000  £3  per  cent  Mexicans  of  £2267  155.  Id,,  together 
with  £3  10s.  5rf.  stamps  and  brokerage,  together  £2271  5s.  6d.,  we 
this  day  took  the  liberty  to  issue  the  following  drafts  upon  you :  — 

B«»13,516  10  0  )   „        ,-    ^  ,        ^     a    iri^  T>    .1. 
4  OfU  10  0    f      °^^^*hs  date,  order  Saalfeld  Brothers. 

3,900    0   0       3  months  date,  order  J.  H.  Droege. 
9,227    6   0       3  months  date,  order  Kraeutler  &  Mieville. 
B««80,697  110 


which  we  recommend  to  your  kind  protection,  and  by  which,  at 
the  exchange  of  13  per  8J,  we  balance  the  above  transaction  under 
the  usual  reserve." 

On  the  4th  of  July,  Lomer  &  Co.  wrote  to  Huffel  and  Co. :  — 

"We  have  booked  in  conformity  your  account  for 
♦£10,000  Mexican  £3  per  cent  bonds  for  £2267  15s.,  and  [*446] 
expect  to-morrow  advice  of  your  drafts,  which  shall  be  duly 
honoured  for  this  amount  Of  what  do  the  petty  charges  (4s.  6i.) 
in  this  account  consist?  We  request  you  in  the  meanwhile  to 
keep  the  bonds  in  safe  custody,  and  at  your  convenience  to  give  us 
the  numbers  of  the  same." 
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It  is  said  that  the  request  to  keep  the  honds  in  safe  custody  is 
only  an  expression  of  what  otherwiise  was  to  be  implied,  and  there- 
fore to  be  entirely  disregarded ;  but  is  it  not  rather  to  be  under- 
stood in  reference  to  the  term  in  the  original  order,  that  the  bonds 
were  to  be  at  the  disposal  of  the  purchasers  ? 

Huffel  &  Co.  seem  to  have  attached  this  meaning  to  it,  and  to 
have  considered  that  it  was  a  special  stipulation  with  respect  to 
these  bonds,  for  in  their  letter  of  the  5th  of  July  they  say :  "  In  com- 
pliance with  your  wish  we  will  until  further  orders  retain  for  safe 
custody  the  £10,000  £3  per  cent  Mexican  bonds  bought  for  you." 
Is  not  this  a  promise  that,  retaining  bonds  in  their  safe  custody  till 
an  order  should  come  for  their  being  delivered  up,  when  such  an 
order  came  the  bonds  should  be  delivered  up  and  disposed  of 
according  to  the  order  ? 

On  the  10th  of  August,  Lomer  &  Co.  wrote  to  Huffel  &  Co.  that 
they  have  paid  the  bills  drawn  for  the  price  of  the  bonds,  "  bal- 
ancing your  invoice  of  £10,000  £3  per  cent  Mexican  bonds  which 
remain  with  you,  inclusive  of  stamps  and  brokerage,  amounting  to 
£2271  5s.  6d." 

I  must  say  that  I  think  Huffel  &  Co.  were  now  mere  custodians 
of  the  bonds,  without  any  right  of  lien  either  general  or  special 
Nothing  further  occurs  in  the  correspondence  touching  the 
[*447]  bonds  till  the  19th  of  *  November,  1857,  when  Lomer  & 
Co.  having  heard  a  report  that  Huffel  &  Co.  were  in  diffi- 
culties, wrote  a  letter  to  them  alluding  to  the  report  and  contain- 
ing this  important  postscript:  "We  request  you  to  send  us  the 
£10,000  Mexican  bonds  by  post,  registered,  and  with  declaration  or 
value." 

On  the  same  19th  of  November,  Hiiffel  &  Co.  wrote  a  letter  to 
Lomer  &  Co.  announcing  that  they  had  actually  stopped  payment, 
and  adding:  "We  have  deeply  to  regret  that  you  are  also  in- 
terested with  us.  We  can,  however,  give  you  the  assurance  that 
your  Mexican  bonds  lying  with  us  are  unjeopardised,  and  the 
greatest  care  will  be  taken  of  the  interest  of  all  our  creditors." 

The  only  other  material  letter  is  one  of  the  19th  of  December, 
from  Lomer  &  Co.,  in  which  they  announce  that  they  too  have 
been  obliged  to  stop  payment,  and  to  Huffel  &  Co. :  "  We  regret 
that  you  have  not  sent  us  the  £10,000  Mexican  bonds,  as  we 
probably  should  have  given  them  ^^  ^^"^  security  for  your  drafts 
upon  us,  or  our  drafts  upon   y^^.     We  perceive   that  they  lie 
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with  you  as  a  deposit  until  we  have  fulfilled  our  obligations  to- 
wards jon." 

Irrespective  of  this  last  letter,  I  must  say  that  the  claim  of  gen- 
eral lien  is  negatived  by  the  whole  of  the  correspondence.  The 
law  upon  the  subject  was  laid  dovm  and  acted  upon  by  the  House 
of  Lords  in  the  case  of  Brandao  v.  Bamett,  12  CL  &  Fin.  787, 
and  sitting  here,  I  must  hold,  that,  although  parties  carry  on 
a  trade  or  business  in  which  a  general  lien  is  recognised,  they  can- 
not claim  a  general  lien  arising  out  of  any  transaction  in  which  the 
goods  or  securities  are  by  agreement  held  for  a  particular  purpose 
or  under  special  conditions  inconsistent  with  the  claim  of  a  general 
lien. 

*  There  is  nothing  in  the  general  dealings  between  these  [*  448] 
two  houses  to  rebut  the  inference  to  be  drawn  from  their 
correspondence  about  the  Mexican  bonds,  and  that  correspond- 
ence convinces  me  that  the  bonds  were  to  be  in  the  custody  of 
Huffel  &  Co.,  and  at  the  disposal  of  Lomer  &  Co.,  so  that,  when 
paid  for  by  Lomer  &  Co.,  Lomer  &  Co.  should  have  the  power 
of  demanding  possession  of  them  when  they  pleased. 

Lomer  &  Co.  were  speculating  in  stock  which  was  known  to  vary 
rapidly  in  price  from  day  to  day,  and  it  would  have  been  most  in- 
convenient if,  after  they  had  paid  for  the  bonds,  they  could  not, 
upon  a  great  rise  in  the  market,  have  sold  the  bonds  while  there 
was  any  liability  subsisting  in  their  multifarious  and  protracted 
dealings  with  Huffel  &  Co.  To  guard  against  this  peril  they  stipu- 
late that  the  bonds  should  be  at  their  disposal,  and  should  only  be 
retained  by  Huffel  &  Co.  for  safe  custody.  With  regard  to  the  safe 
custody,  the  respondent's  counsel  rely  on  the  law  maxim,  expressio 
eorum  quce  tacite  insurU  nil  operatur.  But  there  are  other  law 
maxims  more  in  point :  expressio  unius  est  exclusio  alterius,  and 
expressum  facit  cessare  taciturn.  The  stipulation  that  the  bonds 
should  be  at  the  disposal  of  Lomer  &  Co.  is  direct  and  positive, 
and  is,  I  think,  quite  inconsistent  with  the  notion  that  Lomer 
&  Co.  could  make  no  use  of  the  bonds  while  there  was  any  unsatis- 
fied or  unliquidated  liability  pending  under  which  Huffel  &  Co. 
might  have  a  claim  against  Lomer  &  Co. 

I  have  only  further  to  notice  the  reliance  placed  by  the  respond- 
ent's counsel  on  Lomer  &  Co.'s  letter  of  the  19th  of  December, 
1857,  in  which  they  appear  to  acquiesce  in  the  refusal  of  Huffel  & 
Co.  to  send  the  bonds  to  Hamburgh.     It  must  be  recollected  that 
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they  could  not  then  enter  into  any  fresh  contract  or  vary 
[*  449]  any  existing  *  contract  to  the  prejudice  of  their  creditors. 

Further,  it  is  quite  clear  that  this  letter  was  written  by 
them  in  answer  to  a  representation  that  by  English  law  the  bonds 
must  be  considered  a  deposit  with  Hiiffel  &  Co.  till  Lomer  &  Co. 
should  have  fulfilled  all  their  obligations  towards  Hufifel  &  Co., 
and  the  writer  of  this  letter,  a  merchant  at  Hamburgh,  ignorant 
of  the  law  of  England,  for  the  moment  had  given  faith  to  this 
representation. 

Mr.  FoUett  put  in  a  claim  to  adduce  fresh  evidence  as  to  the 
custom,  but  leave  was  reserved  to  do  so  only  if  the  Court  should 
think  fit  The  ratio  decidendi  on  which  I  proceed  being  altogether 
uninfluenced  by  custom,  I  must  refuse  this  application,  and,  revers- 
ing the  decree  appealed  from,  order  that  the  defendants  deliver  up 
the  aforesaid  Mexican  bonds  to  the  plaintiffs  and  pay  the  costs  of 
this  suit. 

ENGLISH  NOTES. 

A  lien  may  be  specific  or  general.  Where  a  chattel  is  delivered  to 
a  person  for  the  purpose  of  altering  or  improving  or  otherwise  working 
on  it,  that  person  has  a  specific  lien  on  that  article  for  his  remuneration 
in  respect  of  the  labour  and  expense  done  and  incurred  in  respect  of 
that  article,  whether  such  remuneration  is  fixed  by  contract  or  not. 
Scarfe  v.  Morgan  (1838),  4  M.  &  W.  270  ;  Chase  v.  Westmore  (1816), 
6  M.  &  S.  180,  2  Marsh.  346,  17  R.  R.  301.  An  order  for  payment 
out  of  a  particular  fund  gives  the  party  a  specific  lien  thereon.  Smith 
V.  JSverett  (1794),  4  Bro.  C.  C.  64. 

A  general  lien  is  the  right  to  retain  particular  chattels  as  a  security 
not  merely  for  the  sum  due  in  respect  of  those  chattels,  but  for  the 
entire  amount  owing  on  a  general  balance  of  account  in  respect  of 
business  done,  but  not  in  respect  of  loans  or  other  transactions  out  of 
the  regular  course  of  trade.  Weldon  v.  Gould  (1801),  3  Esp.  268, 
6  R.  R.  832.  A  general  lien,  other  than  a  so-called  lien  arising  out  of 
contract,  can  only  be  established  by  custom  ;  and  such  a  custom  in  a 
particular  trade  is  not  established  by  mere  evidence  of  an  opinion  pre- 
vailing generally  among  members  of  that  trade.  Re  Spotten,  Ux  parte 
Provincial  Bank  (1877),  11  Ir.  R.  Eq.  412. 

The  proof  that  a  particular  usage  exists  in  a  trade  in  one  place  is  not 
conclusive  that  the  same  usage  exists  in  that  trade  in  another  place. 
Holdemess  v.  Collinson  (1827),  7  Barn.  &  Cress.  212,  31  R.  R.  174. 

The  general  usage  of  a  trade,  if  proved,  is  sufficient  not  only  to 
establish  a  lien  where  none  would  have  existed  at  common  law,  but  also 
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to  enlarge  a  common-law  right  of  specific  lien  into  a  right  of  general 
lien,     Weldm  v.  Gould  (1801),  3  Esp.  268,  6  R.  R.  832. 

General  lien  by  usage  is  judicially  recognised  in  the  following 
trades  or  businesses:  —  Bankers,  Brandao  v.  Bamett  (1846),  12  CI.  & 
Fin.  787  ;  London  Chartered  Bank  of  Australian,  White  (P.  C.  1879), 
4  App.  Cas.  413,  48  L.  J.  P.  C.  75  ;  and  see  "  Bankers,"  3  R.  C.  687 
et  seq. :  —  Brokers,  Jones  v.  Feppercome  (1858),  Johns.  430,  28  L.  J. 
Ch.  158,  5  Jur.  (N.  S.)  140  ;  including  insurance  brokers,  Hewison  v. 
Guthrie  (1836),  No.  6,  p.  iZ^post,  2  Bing.  N.  C.  755;  Fishery.  Smith 
(H.  L.  1878),  4  App.  Cas.  1,  48  L.  J.  Ex.  411,  39  L.  T.  430,  27  W.  R. 
113 :  —  Factors,  Kruger  v.  WileoXy  Amb.  252  ;  Be  Fawcus,  Ex  parts 
Buck  (1876),  3  Ch.  D.  795,  Fkc  parte  Deeze  (1748),  1  Atk.  228  ;  see 
Re  Witt,  ExpaHe  Shulbrook  (C.  A.  1876),  2  Ch.  D.  489,  45  L.  J.  Bk. 
118,  34  L.  T.  785,  24  W.  R.  891:  —  Dyers,  Savilly.  Barchard  (1801), 
4  Esp.  53  5  Brown  v.  Litton  (1711),  1  P.  Wms.  141  (but  see  Green  v. 
Farmery  4  Burr.  2214):  —  Solicitors,  see  title  "Solicitoes,"  post:  — 
Wharfingers,  Dresser  v.  Bosa^iquet  (1863),  4  B.  &  S.  460,  32  L.  J. 
Q.  B.  374,  9  Jur.  (N.  S.)  458,  11 W.  K  840  ;  Naylor  v.  Mangles  (1794), 
1  Esp.  109,  5  R.  R.  722  ;  Moetv.  FickeHng  (C.  A.  1878),  8  Ch.  D.  372, 
47  L.  J.  Ch.  527,  38  L.  T.  799,  26  W.  R.  637 :  —  Calico  printers, 
Weldon  v.  Gould  (1801),  3  Esp.  268,  6  R.  R.  832:  — and  stereotype 
printers,  Bleaden  v.  Hancock  (1829),  Moody  &  Malkin,  465  : — but 
apparently  not  common  carriers,  Rv^hforth  v.  Hadfield  (1805),  6  East, 
519,  7  East,  224,  8  R.  R  520;  Brandao  v.  BameU  (1846),  12  CI. 
&  Fin.  787,  3  R.  C.  592. 

A  lien  by  general  usage  once  judicially  ascertained  and  established 
becomes  part  of  the  law  merchant  which  Courts  of  justice  are  bound  to 
know  and  recognise.    Brandao  v.  Bamett,  supra. 

Where  a  factor  or  other  agent  has  a  right  of  lien,  his  sub-agent  may 
claim  the  lien  against  their  common  principal.  So  where  a  broker  was 
employed  by  an  agent  to  effect  an  insurance,  the  broker  was  allowed  a 
lien  on  the  policy  against  the  principal  to  the  amount  of  the  balance 
due  to  the  agent.  White  v.  Roi/al  Exchange  Assurance  Co.  (1822), 
1  Bing.  20,  25  R.  R.  574. 

Where  a  foreign  undisclosed  principal  consigns  goods  for  sale  to  an 
English  merchant  through  a  foreign  agent,  who  states  that  he  is  an 
agent,  the  English  merchant  has  no  lien  for  his  general  balance  either 
on  the  goods  or  the  insurance  moneys  which  represent  them.  Maspons 
V.  Mildred  (1883),  8  App.  Cas.  874. 

AMERICAN  NOTES. 

This  case  is  cited  in  Jones  on  Liens,  sect.  427.  General  liens  M<e  strictly 
construed.    18  Am.  &  Eng.  Enc.  of  Law,  p.  576. 
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Under  an  agreement  that  certain  advances  shall  be  paid  oat  of  the  proceeds 
of  a  certain  consignment,  the  factor  cannot  apply  those  proceeds  to  a  debt  not 
contracted  under  that  agreement  and  for  which  he  had  no  lien.  Owen  v. 
Iglanar,  4  Coldwell  (Tennessee),  16. 

The  finder  of  lost  property  has  a  lien  for  a  reward  offered.  WU$<m  v. 
Guyion^  8  Gill  (Maryland),  213:  *< Liens  have  been  implied  when  from  the 
nature  of  the  transaction  the  owner  of  the  property  is  assumed  as  having 
designed  to  create  them,  or  when  it  can  be  fairly  inferred  from  the  circum- 
stances that  it  was  the  understanding  of  the  parties  that  they  should  exist,*' 
citing  Weniworlh  v.  Day,  3  Metcalf  (Mass.),  852. 

A  wharfinger  has  a  general  lien.  Steinman  v.  WUJdnSj  7  Watts  &  Sergeant, 
(Penn.),  466;  42  Am.  Dec  254  and  cases  in  note,  258. 

Overton  says  (Liens,  sect.  23)  :  <<  There  are  many  and  good  reasons  why  a 
claim  for  a  general  lien  on  goods  for  all  debts  owing  to  the  party  claiming 
it  should  be  looked  upon  with  suspicion,  and  the  rights  of  debtors  under  it 
guarded  with  jealousy.  It  opens  a  wide  door  for  fraud  and  oppression.  It 
may  enable  bailees  for  hire  to  bar  the  avenues  of  business,  and  thus  render 
those  occupations  as  common  carriers,  warehouse  and  commission  men,  which 
are  most  designed  to  facilitate  the  exchanges  of  commerce,  the  means  of 
shutting  up  trade  and  be  the  cause  of  widespread  disaster.  It  also  violates 
the  usual  understanding  by  which  goods  and  property  are  intrusted  to  the 
care,  custody,  and  good  faith  of  another,  in  that  the  usual  and  general 
acceptation  isiihat  the  goods  are  only  liable  for  their  specific  charges,  and  the 
benefit  extends  no  further  than  to  them.  But  generally,  as  it  is  a  matter  of 
custom  which  has  made  the  law,  the  conservatism  of  the  Courts  is  the  restndn- 
ing  and  limiting  power,  which  refuses  to  extend  or  enlarge  the  claim." 

A  specific  lien  may  not  be  extended  to  another  subject  except  by  express 
agreement  or  plain  intention.  Jarvis  v.  Rogers,  15  Massachusetts,  399 ;  Nevan 
V.  Roup,  8  Iowa,  207. 

The  principal  general  liens  recognized  here  are  those  of  factors,  bankers, 
attorneys,  and  wharfingers. 

Jones  says,  <*  General  liens  are  regarded  by  Courts  of  law  with  jealousy." 
(Liens,  sect.  119,  citing  Rushworth  v.  HadfiM^  7  East,  229.) 


No.  4  — CRAWSHAY  v.  HOMFRAY. 
(K.  B.  1820.) 

RULE. 

No  lien,  either  specific  or  general,  can  be  claimed  so  as 
to  interrupt  the  performance  of  the  actual  contract  be- 
tween the  parties,  whether  that  contract  is  express  or  is  to 
be  inferred  from  the  general  course  of  dealing. 
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Crawshay  and  others  v.  Homfray  and  others. 

4  Barn.  &  Aid.  .nO-53  (22  R.  R.  618). 

Lien>  —  Specicd  Agreement,  —  Consistency, 

The  wharfage,  &e.,  due  upon  goods  imported  was,  by  the  course  of  [50] 
trade,  paid  by  the  importer  at  the  Christmas  following  the  importation, 
whether  the  goods  were  in  the  mean  time  removed  or  not    The  goods  were 
sold  to  A.,  and,  after  Christmas,  the  merchant  importer  became  bankrupt. 
Heid,  that  there  was  no  lien  on  the  goods  for  the  wharfage,  &c.,  as  against  A. 

Trover  for  iron.  Plea,  general  issue.  At  the  trial  at  the  last 
sittings  at  Guildhall,  before  Abbott,  C.  J. ,  it  appeared  that  the 
iron  in  question  had  been  imported  by  Messrs.  Tottie  &  Co., 
and  landed  at  defendants'  wharf  on  the  14th  October.  On  the 
15th  October  the  plaintiffs  purchased  the  same  of  Tottie  &  Co. , 
and  the  order  for  delivery  of  it  was  given,  and  the  price  paid  to 
Tottie  &  Co.  by  the  plaintiffs  on  the  following  day.  A  part  of 
the  iron  was  subsequently  delivered  to  the  plaintiffs  at  different 
times,  till  March  following,  when,  in  consequence  of  Tottie  &  Ca 
having  become  bankrupts,  the  remainder  of  the  iron,  amounting 
to  about  ninety  tons,  was  detained  by  the  defendants,  who  claimed 
a  lien  upon  it  for  their  charges  in  respect  of  wharfage,  &c.  These 
charges  amounted  to  about  £126,  and  the  course  of  dealing  proved 
as  to  them  was  that  they  were  usually  paid  by  the  merchant 
importer  at  the  Christmas  following  the  importation,  whether  the 
iron  had  been  removed  in  the  mean  time  or  not.  Upon  the  trial, 
the  LoED  Chief  Justice  was  of  opinion  that  the  defendants  were 
not  entitled  to  a  lien  upon  the  iron  for  these  charges;  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiflfa  And 
now 

Marryat  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  to 
enter  a  nonsuit  If  in  this  case  the  usual  time  for  payment  of  the 
charges  upon  the  iron  had  not  arrived,  the  case  would  be 
very  different  Here,  however,  *it  had  expired,  and  the  [*51] 
money  was  demandable  at  the  time  when  the  lien  was 
claimed,  and  this  brings  the  case  within  the  authority  of  Stevenson 
V.  Blakelock,  1  M.  &  S.  535  (14  R  R  525),  in  which  this  very 
distinction  was  taken  between  that  case  and  Cowell  v.  Simpson, 
16  Ves.  275  (10  R  R  181).  It  was,  indeed,  formerly  laid  down, 
in  Bremin  v.  Currant,  Bull.  N.  P.  45,  that  wherever  there  was  a 
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special  agreement,  there  could  be  no  lien ;  but  that  must  now  be 
taken  subject  to  the  observations  made  by  Gibbs,  Ch.  J. ,  in  Hutton 
V.  Bragg,  7  Taunt.  14,  2  Marsh.  339,  345  (17  R  R  431),  where 
he  cites  2  Roll.  Ab.  92,  M,  pi.  2,  6,  and  Cro.  Car.  271,  and  Yelv. 
66;  and  there  that  learned  Judge  expressly  guards  against  the 
being  understood  as  saying  that  the  lien  which  had  been  taken 
away  by  an  agreement  to  pay  in  bills  would  not  be  restored  after 
those  bills  had  been  dishonoured.  And  in  Chase  v.  Westmore, 
Selw.  N.  P.  1322,  this  Court  held  that  an  agreement  to  pay  a 
miller  in  a  particular  manner  did  not  deprive  him  of  his  right  of 
lien.  Here,  perhaps,  in  the  interval  between  October  and  Christ- 
mas the  defendant's  right  of  lien  was  suspended;  but  upon  the 
failure  of  Tottie  &  Co.  to  pay  at  that  time,  the  right  of  lien  was 
restored. 

Abbott,  Ch.  J.  —  I  think  we  ought  not  to  grant  any  rule  in 
this  case.  It  is  distinguishable  from  the  authorities  which  have 
been  cited.  Here  it  is  clear  that,  at  the  time  when  this  iron 
was  originally  purchased  by  the  plaintiffs,  these  defendants  had 
no  lien  upon  it  for  these  charges.  Now  can  it  be  contended  that 
after  this  a  lien  upon  these  goods,  the  property  of  the  plaintiffs, 
is  to  arise  from  a  subsequent  default  in  payment  by  other 
[*52]  *  persons.  I  think  it  cannot;  and,  therefore,  retain  my 
opinion  at  the  trial,  that  the  plaintiffs  are  entitled  to 
recover. 

Bayley,  J.  —  According  to  the  usage  of  trade,  it  appears  that 
in  this  case  a  specific  time  is  given  to  the  merchant  importer  for 
the  payment  of  these  dues.  The  iron  in  question,  which  originally 
belonged  to  Tottie  &  Co. ,  was  by  them  sold  to  the  plaintiffs  in 
October,  and  at  that  time  the  plaintiffs  had  clearly  a  right  to  the 
delivery,  without  any  lien  being  claimed  by  the  defendants.  In 
consequence  of  this,  on  their  application,  a  great  part  of  it  is 
delivered.  How,  then,  can  the  non-delivery  of  the  remainder,  till 
after  the  debt  due  from  Tottie  &  Co.  has  become  payable,  make 
any  difference  ?  As  it  is  clear  that  at  the  time  of  the  sale  the 
defendants  had  no  lien,  I  am  of  opinion  that  the  subsequent  non- 
delivery did  not  give  any  new  right  of  lien  to  them. 

HoLROYD,  J.  —  The  principle  laid  down  in  Chase  v.  Westmore, 
where  all  the  cases  came  under  the  consideration  of  the  Court, 
was  this,  that  a  special  agreement  did  not  of  itself  destroy  the 
right  to  retain;  but  that  it  did  so  only  where  it  contained  some 
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term  inconsistent  with  that  right.  Now  if  by  such  agreement 
the  party  is  entitled  to  have  the  goods  immediately,  and  the  pay- 
ment in  respect  of  them  is  to  take  place  at  a  future  time,  that 
is  inconsistent  with  the  right  to  retain  the  goods  till  payment 
That  was  the  case  here :  the  wharfage  was  not  payable  till  Christ- 
mas»  and  by  the  sale  the  plaintiffs  had  a  right  to  an  immediate 
delivery  of  the  goods.  And  the  subsequent  default  of 
Tottie  &  Co.  *to  pay  the  debt  due  from  them  will  not  [*53] 
alter  the  case.  I  think,  therefore,  that  the  defendants  had 
in  this  case  no  right  to  retain,  and  that  this  verdict  is  right 

Best,  J.  —  The  principle  has  been  truly  stated,  that  unless  the 
special  agreement  be  inconsistent  with  the  right  of  lien,  it  will 
not  destroy  it  Here,  however,  it  seems  to  me  that  it  was  incon- 
sistent, the  wharfage  not  being,  by  the  usage  of  the  trade,  payable 
till  a  subsequent  period,  and  the  goods  being  to  be  delivered 
immediately.  There  was,  therefore,  in  this  case  no  original  right 
of  lien  in  respect  of  these  charges ;  and  I  am  not  aware  of  any  case 
where  it  has  been  decided  that  a  subsequent  default  in  payment 
can  give  such  a  right  where  it  did  not  originally  exist 

Bute  re/used. 
ENGLISH  NOTES. 

This  rule  has  been  affirmed  in  several  cases  ;  e.  ff.y  In  re  Leith's 
Estate,  Chambers  v.  Davidson,  No.  1,  p.  82,  ante  ;  Bock  v.  Gorrissen, 
No.  3,  p.  113,  ante;  Kirchner  v.  Venus  (1859),  12  Moo.  P.  C.  361; 
Fisher  v.  Smith  (1878),  4  App.  Cas.  1,  48  L.  J.  Ex.  411,  39  L.  T. 
430,  27  W.  R.  113  ;  London  Chartered  Bank  of  Australia  v.  White 
(P.  C.  1879),  4  App.  Cas.  413,  48  L.  J.  P.  C.  75. 

No  lien  can  arise  on  property  which  is  delivered  for  a  special  purpose, 
except  for  improvement  or  alteration  involving  labour  or  expense ;  as 
in  such  cases  there  is  deemed  to  be  an  implied  contract  that  when  the 
purpose  is  fulfilled,  the  property  is  to  be  redelivered  to  the  owner. 
Brandao  v.  BameU  (1846),  12  CI.  &  Fin.  787,  3  R.  C.  592. 

So  where  a  customer  deposited  with  his  bankers  a  policy  of  life  assur- 
ance accompanied  by  a  memorandum  of  charge  to  secure  overdrafts  to  a 
certain  amount,  it  was  held  that  the  banker  had  no  lien  on  the  policy 
for  overdrafts  exceeding  that  amount.  Re  Bowes,  Earl  of  Strathmore 
V.  Vane  (1886),  33  Ch.  D.  586  ;  see  also  Oibson  v.  May  (1853), 
4  De  G.,  M.  &  G.  512. 

On  the  same  principle  a  banker  has  no  lien  on  securities  deposited 
with  him  for  safe  custody  merely,  the  control  over  them  being  retained 
by  the  customer.    Brandao  v.  Burnett,  supra  ;  Leese  v.  Martin  (1873), 
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L-  E.  17  Eq.  224,  43  L,  J.  Ch.  198,  29  L,  T.  742,  22  W.  E.  230, 
And  see  "  Banker,"  3  E.  C.  587  et  seq. 

The  right  of  lien  does  not  exist  where  the  employer,  either  by  express 
contract  or  by  implication  from  the  nature  of  the  contract,  has  rights 
which  are  inconsistent  with  a  lien  ;  as  in  the  cases  of  liorses  in  the 
stables  of  a  livery-stable  keeper  :  Judson  v.  Eth&ridge  (1833),  1  Cr. 
&  M.  743  ;  or  of  a  trainer  of  race-horses :  Ibid,  ;  and  see  Scarf e  y, 
Morgan  (1838),  4  M.  &  W.  270  ;  or  where  milch  cows  are  agisted  : 
Jackson  v.  Cummins  (1889),  6  M.  &  W.  342,  3  Jur.  486.  In  all 
such  cases  it  is  necessarily  implied  from  the  nature  of  the  contract  that 
the  employer  is  to  have  possession  whenever  he  requires  it.  So,  also,  if 
an  agreement  fixes  the  time  for  payment  at  a  specified  date,  lien  for 
expenses  will  generally  be  excluded  ;  as  a  right  of  the  owner  to  inter- 
mediate delivery  of  possession  will  be  presumed  to  have  been  in  the 
contemplation  of  the  parties.  Norris  v.  WUlia7ns  (1833),  1  Cr.  & 
M.  842. 

An  artificer  who  in  exercise  of  his  lien  detains  a  chattel  on  which  he 
has  expended  labour  and  money,  cannot  claim  against  the  owner  for  ex- 
penses of  taking  care  of  the  chattel.  Somes  v.  British  Empire  Shipping 
Co.  (1860),  8  H.  L.  Cas.  338,  30  L.  J.  Q.  B.  229,  6  Jur.  (K  S.)  761, 
8  W.  E.  707. 

If  a  person  contracts  to  do  certain  work,  or  expend  money  on  land, 
and  refuses  to  complete  his  contract,  he  has  no  lien  for  the  labour  or 
money  actually  expended.  Wallis  v.  Smith  (C.  A.  1882),  21  Ch.  D. 
243,  52  L.  J.  Ch.  145,  47  L.  T.  389,  31  W.  E.  214. 

AMERICAN  NOTES. 

This  case  is  cited  by  Lawson  on  Usages,  sect.  100,  and  is  frequently  cited 
by  Jones  to  the  doctrine  that  the  giving  of  credit  generally  defeats  the  lien, 
and  that  no  lien  subsists  if  inconsistent  with  the  dealings  of  the  parties. 
Dunham  v.  Pettee,  1  Daly  (N.  Y.  Com.  PI.),  112;  Trust  v.  Pirsson,  1  Hilton 
(N.  Y.  Com.  PI.),  292;  BaiU^  v.  Adamf^,  14  Wendell  (N.  Y.),  201 ;  Chandler 
V.  Bdden,  18  Johnson  (N.  Y.),  156 ;  9  Am.  Dec.  193 ;  Burdict  v.  Murray, 
3  Vermont,  302 ;  21  Am.  Dec.  588 ;  Pinney  v.  Wells,  10  Connecticut,  104 ;  Let 
V.  Gould,  47  Pa.  St.  398 ;  Pulis  v.  Sanborn,  52  id.  368 ;  Mc Master  v.  Merrick,  41 
Michigan,  505.  So  an  agreement  by  a  manufacturer  to  dress  flannels  to  be 
furnished  during  the  year,  and  to  receive  his  pay  quarterly,  is  a  waiver  of  a 
lien.  Stoddard  W.  M.  Co.  v.  Huntley,  8  New  Hampshire,  441;  31  Am.  Dec.  198. 
So  no  lien  exists  for  freight  where  the  cargo  is  to  be  delivered  before  the  time 
fixed  by  agreement  for  the  payment  of  the  freight.  Chandler  v.  Belden,  supra: 
Pinney  v.  Wells,  supra  (citing  the  principal  case).  So  where  by  the  agi'eement 
or  course  of  dealing  a  warehouseman  was  to  deliver  up  goods  without  requir- 
ing immediate  payment  of  his  charges,  no  lien  existed.  Dunham  v.  Pettee, 
supra  (citing  Ckase  v.  Whitmore,  5  M.  &  S.  306). 
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RULE. 

The  property  in  respect  of  which  a  possessory  lien  is 
claimed  must  belong  to  the  person  against  whom  it  is 
claimed  in  the  same  character  in  which  the  debt  is  owing ; 
the  lien  will  not  be  allowed  if  it  affects  the  rights  of  third 
parties. 

Wright  T.  Snell  and  oth«n. 

5  Bum.  &  Aid.  350-^5  (24  R.  R.  413). 

General  Lien,  —  Owner  alone  affected. 

A  carrier  had  given  notice  that  all  goods  wonld  be  subject  to  a  lien,  [350] 
not  only  for  the  freight  of  the  particular  goods,  but  also  for  any  general 
balance  due  from  their  respective  owners.  Goods  having  been  sent  by  the  car- 
rier addressed  to  the  order  of  J.  S.,  a  mere  ftustor :  Held,  that  the  carrier  had 
not,  as  agidnst  the  real  owner,  any  lien  for  the  balance  due  from  J.  S.  Query, 
whether,  if  the  notice  had  been,  that  all  goods,  to  whomsoever  belonging,  should 
be  subject  to  a  lien  for  any  general  balance  that  may  be  due  from  the  persons 
to  whom  they  are  addressed,  he  would  have  any  right  to  retain  the  goods  for 
the  balance  due  from  J.  S. 

Assumpsit  for  money  had  and  received.     Plea,  general  issua 
At  the  trial,   at  the  London  sittings  after  Michaelmas 
Term,  1820,  the  jury  found  a  verdict  *  for  the  plaintiff  for  [•  351] 
£58,  subject  to  the  opinion  of  the  Court  on  the  following 
case :  — 

The  plaintiff,  a  manufacturer  of  earthenware  in  Staffordshire, 
had  forwarded  by  the  defendants,  who  were  carriers  from  thence 
to  London,  thirty  crates  of  earthenware,  on  20th  May,  1820,  and 
twenty  crates  on  the  9th  July,  1820,  addressed  to  the  order  of  E. 
Bobinson,  who  had  no  interest  in  the  goods,  except  as  commission 
agent  The  charge  due  for  carriage  on  the  two  parcels  amounted 
to  £56  Is.  4(L  Sobinson  was  a  person  who  acted  as  agent  in 
London  to  procure  orders  for  goods  from  the  plaintiff  and  other 
manufacturers  in  Staffordshire.  On  the  20th  May  he  was 
indebted  to  the  defendants  in  the  sum  of  £58  for  the  carriage  of 
other  goods,  no  part  of  which  belonged  to  the  plaintiff.  The 
plaintiff  having  applied  to  the  defendants  to  deliver  the  goods  in 
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London,  the  latter  refused  to  do  so,  without  an  order  in  writing 
from  Eobinson,  and  without  being  paid  the  whole  balance  due  to 
them  from  Eobinson,  including  the  above  sum  of  £58;  and  the 
plaintiffs,  in  order  to  obtain  possession  of  the  goods,  agreed,  under 
protest,  to  permit  the  defendants  to  receive  the  sum  of  £207, 
being  the  price  to  be  paid  for  the  goods  by  the  purchasers  in 
London.  The  defendants  accordingly  received  that  sum;  and, 
after  deducting  the  sum  of  £56  Is.  4d. ,  which  was  not  disputed, 
and  also  the  sum  of  £58,  upon  which  the  question  arose,,  paid 
over  the  balance,  amounting  to  £92  85.,  to  the  plaintiffs.  It 
appeared  that,  between  September,  1819,  and  February,  1821,  the 
defendants  had  delivered  to  the  plaintiff  a  printed  freight-bill,  in 
which  they  stated  **  that  all  goods  would  be  considered  subject  to 
a  lien,  not  only  for  the  freight  of  such  particular  goods, 
[*  352]  but  also  for  any  *  general  balance  due  from  their  respec- 
tive owners, "  and  subsequently  to  the  present  dispute  the 
defendants  delivered  to  the  plaintiff  other  freight-bills,  by  which 
they  stipulated  "  that  all  goods,  from  whomsoever  received,  or  to 
whomsoever  belonging,  should  be  subject  to  a  lien,  not  only  for 
the  freight  of  the  particular  goods,  but  also  for  any  general 
balance  that  may  be  due  from  the  person  to  whom  they  are  con- 
signed or  addressed. " 

Campbell,  for  the  plaintiff,  was  stopped  by  the  Court 
Chitty,  for  the  defendants.  —  By  the  terms  of  the  freight  note, 
*  all  goods  are  to  be  considered  subject  to  a  lien,  not  only  for  the 
freight  of  the  particular  goods,  but  also  for  any  general  balance 
due  from  their  respective  owners."  The  goods  here  were  con- 
signed to  Eobinson 's  order;  he  therefore,  although  in  reality  a 
factor,  had  the  apparent  ownership  with  the  consent  of  the  true 
owner.  Now,  if  an  agent  be  permitted  to  deal  as  if  he  were  a 
principal,  the  party  dealing  with  him,  and  ignorant  of  his  repre- 
sentative character,  is  entitled  to  the  same  right  against  him  as 
if  he  were  in  fact  the  principal.  Thus  he  may  set  off  against  a 
demand  from  the  principal  a  debt  due  from  the  factor  to  him- 
self.    George  v.  Claggett,  7  T.  R  359  (4  R  E.  462). 

Abbott,  Ch.  J.  —  Where  goods  are  consigned  to  A.  B.  or  order, 

the  carrier  has  a  right  to  consider  A.  B.  as  the  owner  of  the  goods 

for  the  purpose  of  delivery,  but  not  for  the  collateral  purpose  of 

creating  a  lien  on  the  goods,  as  against  the   owner,  in 

[*  353]  respect  of  a  general  *  balance  due  from  the  consignee ;  nor 
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will  any  prejudice  arise  to  the  carrier  from  our  holding  this  to 
be  the  law,  for  he  need  not  deliver  the  goods  in  any  case  till  the 
price  of  the  carriage  for  them  is  paid.  I  think,  therefore,  that 
in  this  case  the  defendants  had  no  lien  for  the  sum  of  £58,  and 
that  the  plaintiff  is  entitled  to  our  judgment 

Baylst,  J.  — The  foundation  of  the  lien  claimed  is  that  the 
carriers  had  given  notice  that  all  goods  should  be  considered  sub- 
ject to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  the  respective  owners. 
Now,  perhaps,  as  between  the  real  owner  of  the  goods  and  the 
carriers,  that  may  be  a  binding  bargain ;  the  real  owner,  however, 
in  this  case  is  not  Sobinson,  the  consignee,  from  whom  the  debt 
is  due  to  the  defendants,  but  the  plaintiff,  who  is  a  perfect 
stranger  to  that  debt  It  has  been  argued  that  the  carrier  was 
induced  to  believe  Eobinson  to  be  the  real  owner  by  the  act  of 
the  plaintiff,  who  had  consigned  the  goods  to  the  order  of  Bobin- 
son.  In  the  ordinary  course  of  trade,  however,  goods  are  con- 
signed to  a  man,  either  on  his  own  account,  or  in  the  character  of 
factor.  There  was  nothing  in  the  manner  in  which  these  goods 
were  consigned  to  Bobinson  to  induce  the  carrier  to  believe  that 
they  were  consigned  to  him  on  his  own  account,  and  as  his  own 
property,  rather  than  in  his  character  of  factor;  and  if  they  were 
consigned  to  him  in  that  character,  it  would  be  most  unjust  to 
allow  the  carrier  this  lien.  For  it  would  follow  that  if  goods  to 
the  amount  of  £5000,  the  carriage  of  which  amounted  to  £10 
only,  be  sent  to  a  factor,  he  at  that  time  being  indebted 
to  the  carrier  in  £1000,  the  latter  *  would  have  a  right  [*  354] 
to  keep  those  goods  until  he  were  paid  the  whole  sum 
due  to  him  from  the  factor.  That  would,  however,  be  most  unjust, 
and,  in  my  opinion,  contrary  to  law. 

HOLROYD,  J.  —  I  am  of  opinion  that  the  mere  act  of  consign- 
ing goods  to  another  cannot  give  to  a  third  person  any  right  to 
retain  the  goods  of  the  consignor  until  the  payment  of  the  debt  of 
the  consignee.  The  case  of  Oeorge  v.  Claggett  differs  materially 
from  the  present ;  there  the  goods  were  consigned  to  a  factor,  who 
carried  on  business  also  on  his  own  account,  and  he  sold,  acting 
under  the  authority  given  to  him,  but  in  his  own  name ;  and  it 
was  held  that  the  purchaser  of  the  goods  had  a  right  to  set  off,  in 
an  action  brought  by  the  principal,  the  debt  due  from  the  factor. 
It  is  clear  that  the  mere  possession  of  the  factor  does  not  give  him 
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a  title  to  deal  with  the  goods  beyond  the  authority  given  to  him : 
he  may  sell,  but  he  cannot  pledge.  Now,  if  he  could  not  pledge 
these  goods  to  the  carrier,  as  a  security  for  his  debt,  by  any  sub- 
sequent agreement,  how  can  he  do  it  in  this  case,  in  consequence 
of  any  prior  express  or  implied  agreement  ?  I  am  of  opinion  that 
he  cannot,  by  any  agreement,  either  express,  or  implied  from  his 
course  of  dealing,  subject  the  property  of  his  consignor  and  em- 
ployer to  the  payment  of  his  own  debts ;  nor  can  he  authorise  these 
defendants  to  retain  the  goods  as  a  pledge  and  security  for  the 
money  owing  by  him. 

Best,  J.  —  I  am  of  the  same  opinion.     The  cases  in  which  a 
party,  dealing  with  a  factor  who  does  not,  at  the  time  of  sale, 

disclose  the  name  of  his  principal,  has  been  allowed  to 
[*  355]  set  off  a  debt  due  to  him  from  the  factor,  in  *  an  action 

brought  by  the  principal,  do  not  apply  to  the  present 
question.  Those  cases  proceeded  on  the  ground  that  the  owner 
of  the  goods  had  allowed  the  factor  to  assume  the  character  of 
owner,  and  thereby  induced  others  to  advance  him  money.  That 
doctrine  has  no  application  to  this  case,  because  carriers  are  not 
in  the  habit  of  advancing  money  to  the  consignees  of  goods.  They 
have  it  in  their  power  to  exact  payment  upon  their  delivery.  But 
even  supposing  that  tiiese  goods,  instead  of  being  addressed  to  a 
factor,  had  been  addressed  to  the  real  purchaser,  the  carrier  would 
have  no  right  to  say,  if  the  bargain  was  rescinded,  either  from  the 
inability  of  the  purchaser  to  pay,  or  his  refusal  to  complete  the 
bargain,  that  the  original  owner  of  the  goods  should  not  have 
them  back  without  paying  all  that  might  be  due  from  the  proposed 
vendee.  I  should  doubt  if  any  form  of  words  would  be  sufl&cient 
to  establish  a  liability  of  that  sort  It  is,  however,  sufficient,  in 
this  case,  to  say  that  the  plaintiff  is  the  owner  of  the  goods,  and 
there  being  nodiing  due  from  him  to  the  carriers,  the  words  of 
the  notice  do  not  impose  any  liability  upon  him.  If  any  question 
should  arise  that  falls  within  the  terms  of  the  notice  last  given,  it 
would  be  very  fit  to  consider  whether  a  carrier  can  make  so  unjust 
a  regulation  as  is  there  attempted.  For  the  reasons  already  given, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court. 

Judgment  for  the  plaintiff. 
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ENGLISH  NOTES. 

In  accordance  with  the  rule  above  stated,  though  a  common  carrier 
may  have  acquired  a  lien  as  between  himself  and  a  consignee,  this 
lien  will  not  affect  the  right  of  the  consignor  to  stop  in  transitu. 
Oppenheim  v.  Eussell  (1802),  3  Bos.  &  P.  42,  6  R.  K.  604.  So  a  con- 
signee cannot  set  up  a  general  lien  contrary  to  the  directions  of  the 
consignor  as  to  disposal  of  the  goods.  Frith  v.  Forbes  (1862),  4  De  G., 
F.  &  J.  409,  32  L.  J.  Ch.  10,  8  Jur.  (N.  S.)  1113.  See  also  as  to 
wharfingers,  Leuckhart  v.  Cooper  (1836),  3  Bing.  N.  C.  99. 

A  person  can  only  give  a  lien  on  deeds  as  against  himself,  and  to  the 
extent  of  his  own  interest.  Turner  v.  LeUs  (1856),  20  Beav.  185,  24 
L.  J.  Ch.  638. 

So  a  banker  has  no  lien  on  the  balance  to  the  credit  of  a  trust  account 
standing  in  the  name  of  a  customer  to  secure  an  overdraft  in  respect  of 
the  private  account  of  the  customer.  Ex  parte  Kingston^  In  re  Gross 
(1871),  L.  R.  6  Ch.  632,  40  L.  J.  Bk.  91,  25  L.  T.  250,  19  W.  R.  910. 

AMERICAN  NOTES. 

This  case  is  cited  by  Overton  (Liens,  sect.  134)  and  by  Jones  (Liens,  sect. 
265).  See  EvereU  v.  Saltva,  15  Wendell  (N.  Y.),  474;  Martin  v.  Smith,  58 
New  York,  672;  Steoens  v.  Boston  j-  W.  R,  Corp.,  8  Gray  (Mass.), 262:  "The 
true  reason  why  the  defendants  have  no  lien  is  that  those  who  undertook  to 
ship  had  no  authority  to  ship,  and  therefore  no  authority  to  create  a  lien  on 
the  goods ; "  GUson  v.  Gtoinn,  107  Massachusetts,  126 ;  9  Am.  Rep.  13 :  ^  The 
lessee  of  the  sewing-machine  .  .  .  had  no  authority  by  which  she  could  confer 
any  right  of  property  upon  another.  She  could  not,  therefore,  give  the  defend- 
ant a  lien  upon  the  property  for  its  carriage  for  her  convenience  and  at  her 
request  alone." 

Lawson  (Usages,  sect  100)  examines  this  case  with  Rushforth  v.  Hadfield, 
6  East,  522,  and  Holdemess  v.  Collinson,  7  B.  &  C.  212. 

But  an  innkeeper  has  a  lien  even  on  stolen  goods :  GrinneU  v.  Cook,  8  Hill 
(N.  Y.),  485 ;  38  Am.  Dec.  663 ;  and  to  goods  of  a  third  person  if  the  inn- 
keeper is  ignorant  of  the  true  ownership :  Cook  v.  Kane,  13  Oregon,  482  ;  57 
Am.  Rep.  28;  Covington  v.  Netoberger,  99  North  Carolina,  522;  Manning  y, 
HoUenbecky  27  Wisconsin,  202. 

Overton  says :  ^  And  doubts  have  been  expressed  whether,  even  by  a  notice, 
the  carrier  can  establish  and  enforce  his  claim  for  a  general  lien.  (Citing  the 
principal  case.)  This  doubt  is  unquestionably  now  reduced  to  a  certainty  by 
the  uniform  course  of  decisions  in  all  Courts,  both  in  England  and  America, 
adverse  to  the  sustaining  such  a  right  in  the  carrier.'* 
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No.  6.  — HEWISON  v.  GUTHEIE 
(1836.) 

RULE. 

If  a  creditor,  having  a  lien  on  the  property  of  his  debtor, 
takes  a  security  for  the  debt,  the  lien  will  be  deemed  to 
have  been  waived,  and  will  be  extinguished. 

Hewison  and  another  t.  Onthrie. 

2  Bing.  N.  C.  755-760  (8.  c.  3  Scott,  298 ;  2  Hodges,  51). 

Lien,  — Waived  by  taking  Security. 

[755]  To  trover  for  a  policy  of  insarance,  defendant;  after  stating  the  exist- 
ence of  mutual  accounts  between  him  and  the  assured,  pleaded  a  lien  for 
a  general  balance  due  to  him  as  an  insurance  broker ;  the  plaintiff  replied,  a 
bill  of  exchange  given  and  taken  as  payment  for  this  balance,  and  not  due  at 
the  time  of  the  conversion  in  question. 

Upon  demurrer,  held,  that  defendant  could  not,  without  pleading  it  as  a 
defence,  rely  also  on  the  mutual  credit  between  the  parties  to  justify  his  deten- 
tion of  the  policy. 

Trover.  The  declaration  stated,  that  after  the  bankruptcy  of 
George  Mickle,  to  wit,  on  the  23d  of  January,  1835,  Lawrence 
HewisoD  and  Charles  Smith  as  assignees  of  Geoige  Mickle,  and 
the  plaintiff  John  Mickle,  were  lawfully  possessed  as  of  the 
property  of  them  the  said  L.  Hewison  and  C.  Smith  as  such 
assignees  as  aforesaid,  and  the  said  J.  Mickle,  of  a  certain  policy 
of  insurance,  whereby  Chalmers  and  Guthrie,  agents,  as  well  in 
their  own  name  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain,  &c.,  did  make  assurance,  &c.,  upon  the  ship 
Diadem  ;  and  being  so  possessed  thereof,  the  plaintiffs  afterwards, 
to  wit,  on  the  same  day,  casually  lost  the  said  policy  of  insurance 
out  of  their  possession,  &c.  Finding  and  conversion  by  the 
defendant,  in  the  usual  form. 

Plea.  That  the  defendant,  before  and  at  the  time  when  the 
said  George  Mickle  became  bankrupt,  and  from  thence  until  and 
at  the  time  of  the  said  supposed  conversion  in  the  said  declaration 
mentioned,  carried  on  and  still  carries  on  the  trade  and  business 
of  merchant  and  insurance  agent,  in  the  city  of  London,  under 
the  style  and  firm  of  Guthrie  and  Chalmers,  and  that  there  is  an 
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ancient  and  laudable  usage  and  custom  of  merchants  in  the  said  city 
of  London,  for  all  insurance  agents  who  shall  effect  policies  of  in- 
surance on  behalf  of  others,  to  have  a  general  lien  upon  such  policies 
of  insurance  in  their  possession  for  their  general  balance. 
*  That  previous  to  and  at  the  time  when  the  said  policy  [*  756] 
of  insurance  in  the  said  declaration  mentioned  was  effected 
by  the  said  defendant  as  hereinafter  mentioned,  and  before  and 
until  the  said  Gleorge  Mickle  became  bankrupt,  the  said  defendant 
was  accustomed  to  deal  with  the  said  6.  Mickle,  on  his  the  said 
G.  Mickle's  own  and  separate  account,  and  not  with  the  said  G. 
Mickle  and  the  said  plaintiff  John  Mickle  jointly;  and  that 
mutual  accounts,  before  and  at  the  time  of  the  said  policy  of 
insurance  being  effected  by  the  said  defendant,  for  and  on  account 
of  the  said  G.  Mickle,  as  hereinafter  mentioned,  existed  between 
the  said  defendant  and  G.  Mickle  only,  and  not  between  the  said 
defendant  and  the  said  G.  Mickle,  and  the  said  plaintiff  J. 
Mickle,  jointly.  That  whilst  such  mutual  dealings  and  accounts 
as  aforesaid  existed  between  him  and  the  said  G.  Mickle,  and 
before  the  said  G.  Mickle  became  bankrupt,  to  wit,  on  the  22nd  of 
April,  1833,  the  said  G.  Mickle  solely,  and  on  his  own  separate 
account,  and  not  jointly  with  the  said  plaintiff'  J.  Mickle,  gave 
an  order  to  the  said  defendant  to  effect  the  said  policy  of  insur- 
ance in  the  said  declaration  mentioned,  for  him  the  said  G. 
Mickle,  and  on  his  account,  and  without  any  notice  that  the  said 
plaintiff  J.  Mickle  had  any  concern  or  interest  whatsoever  in  the 
said  policy  of  insurance,  and  the  said  G.  Mickle  concealed  from 
the  said  defendant  that  any  other  person  had  any  concern  or 
interest  in  the  said  insurance.  And  the  defendant  further  said, 
that  he,  having  so  received  such  order  as  aforesaid,  afterwards,  to 
wit,  on  the  14th  of  May,  1833,  effected  the  said  policy  of  insur- 
ance on  the  credit  and  account  of  the  said  G.  Mickle  alone,  and 
not  for  the  said  G.  Mickle  and  the  said  plaintiff  J.  Mickle  jointly, 
and  without  any  notice  or  knowledge  that  the  said  plaintiff,  J. 
Mickle,  was  in  any  manner  concerned  or  interested  in  the  said 
policy.  That  from  the  time  of  the  said  policy  of  insur- 
ance being  effected,  *  hitherto,  the  said  policy  of  insurance  [*  757] 
had  constantly  remained  in  the  possession  of  the  said  de- 
fendant ;  and  that  at  the  time  of  the  request  and  refusal  to  deliver 
the  said  policy,  and  the  said  supposed  conversion  in  the  said 
declaration  mentioned,  the  said  G.   Mickle  was  indebted  to  the 
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said  defendant  on  the  general  balance  of  accounts  between  them  in 
a  large  amount,  to  wit,  the  sum  of  £201  11«.  Qd.     That  by  the 
said  usage  and  custom  of  merchants,  the  said  defendant  had  a  lien 
^  to  the  extent  of  the  said  debt  upon  the  said  policy  in  the  said 
f  declaration  mentioned,  and  was  entitled  to  retain  the  same  until 
^  such  lien  as  aforesaid  was  satisfied.     That  at  the  time  the  said 
^  policy  was  so  converted  as  in  the  said  declaration  mentioned,  the 
said  defendant  gave  notice  to  the  said  plaintiffs  of  his  said  lien, 
and  refused  to  deliver  the  same  to  the  said  plaintiffs  until  the 
same  was  satisfied ;  as  he  lawfully  might  for  the  cause  aforesaid. 
Yet  the  said  plaintiffs  wholly  neglected  and  refused  to  pay  or 
satisfy  the  said  lien;  whereupon  the  said  defendant  refused  to 
deliver  to  the  said  plaintiffs  the  said  policy  as  in  the  said  decla- 
ration is  mentioned ;  which  was  the  said  supposed  conversion  in 
the  said  declaration  mentioned ;  and  that,  the  defendant  was  ready 
to  verify,  &c. 

Eeplication.  That  the  said  sum  of  £201  11^.  Qd.  in  the  said 
plea  mentioned  was  and  is  the  price  and  value  of  certain  canvas 
before  then  sold  and  delivered  by  the  said  defendant  to  the  said 
6.  Mickle  at  his  request ;  and  that  the  said  canvas  was  sold  and 
delivered  by  the  said  defendant  to  the  said  G.  Mickle  upon  a 
credit  of  twelve  months  from  the  time  of  such  sale  and  delivery, 
and  which  credit  had  not  expired  at  the  time  of  the  said  conver- 
sion. That  at  the  time  of  the  said  sale  and  delivery  of  the  said 
canvas,  to  wit,  on  the  31st  of  January,  1834,  the  said  defendant, 
for  and  on  account  of  the  price  of  the  said  canvas,  made  and  drew 
a  certain  bill  of  exchange  in  writing  upon  the  said  G. 
[•758]  *  Mickle,  whereby  the  defendant  requested  the  said  G. 
Mickle  to  pay  to  him  or  his  order  the  sum  of  £204  105. 
6d. ,  being  the  price  of  the  said  canvas,  twelve  months  after  the 
date  thereof,  which  period  had  not  elapsed  at  the  time  of  the  said 
conversion  in  the  declaration  mentioned,  or  at  the  time  of  the 
commencement  of  this  suit;  which  said  bill  of  exchange  the. said 
G.  Mickle,  before  his  bankruptcy,  and  before  the  said  conversion, 
to  wit,  on  the  said  last-mentioned  day,  accepted  and  delivered  to 
the  defendant  for  and  on  account  of  the  said  canvas,  and  which 
the  defendant  then  received  and  accepted  of  and  from  the  said 
G.  Mickle,  for  and  on  account  of  the  price  of  the  said  canvas; 
and  that,  the  plaintiffs  were  ready  ^  verify,  &c 
Demurrer  and  joinder. 
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Sir  W.  Follett,  in  support  of  the  demurrer,  seemed  to  concede 
that  the  defendant,  having  taken  a  security  for  the  debt  due  to 
him  from  Mickle,  in  respect  of  the  canvas,  had  lost  his  lien; 
but  he  insisted  that  on  the  plea  it  appeared  there  had  been  a 
mutual  credit  between  the  parties,  within  the  meaning  of  the 
Bankrupt  Act,  6  Geo.  IV.,  c.  16,  and  the  case  of  Gibson  v.  Bell, 
1  Bing.  N.  C.  743,  and  that  in  respect  of  such  mutual  credit  the 
defendant  was  entitled  to  retain  the  policy.  He  cited  several 
authorities,  but  it  is  unnecessary  to  detail  the  argument,  for 

Bompas,  Serjt. ,  on  the  part  of  the  plaintiffs,  contended  that  if 
the  mutual  credit  were  relied  on  it  ought  to  have  been  pleaded  as 
a  defence ;  that  at  all  events  it  did  not  appear  upon  this  record 
that  the  mutual  credit,  upon  the  result  of  which  the  balance  was 
claimed  by  the  defendant,  was  given  before  the  bankruptcy,  so  as 
to  make  the  balance  claimed  a  balance  due  at  the  time  of 
the  *  bankruptcy ;  and  to  this  point  the  decision  of  the  [•  759] 
Court  was  confined.  Cur.  adv,  vuit 

TiNDAL,  Ch.  J.  —  We  think  the  question  in  this  case  must  be 
disposed  o£  upon  a  ground  which  will  make  it  unnecessary  to 
consider  many  of  the  points  which  have  come  into  discussion 
before  us. 

The  plaintiflTs  declare  in  trover  for  a  policy  of  insurance ;  and 
the  defendant,  by  his  plea,  alleges  an  ancient  custom  in  the  city 
of  London,  for  insurance  brokers  to  retain  in  their  possession  all 
policies  eflfected  by  them,  under  a  lien  for  their  general  balance, 
and  then  sets  up  the  balance  due  to  him  at  the  time  of  the  demand 
and  refusal.  The  plaintiff,  in  his  replication,  states  that  the  sum 
for  which  the  lien  is  claimed  is  the  price  of  some  canvas  which 
the  defendant  had  sold  at  a  credit  of  twelve  months,  which  credit 
had  not  expired  at  the  time  of  the  conversion ;  and  further,  that 
the  defendant  had  drawn  a  bill  of  exchange  at  twelve  months 
upon  the  bankrupt,  the  purchaser  of  the  canvas,  which  bill  was 
accepted  by  him,  and  was  received  by  the  defendant  on  account  of 
the  price  of  the  canvas,  before  the  time  of  the  conversion.  To 
which  replication  the  defendant  demurs. 

Now,  it  is  well  established  by  the  authorities  cited  at  the  bar, 
that  if  a  security  is  taken  for  the  debt  for  which  the  party  has  a 
lien  upon  property  of  the  debtor,  such  security  being  payable  at  a 
distant  day,  the  lien  is  gona     The  case  of  Cowdl  v.  Simpson,  16 
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Ves.  275  (10  R  E.  181),  and  the  authority  of  Lord  Eldon  in 
applying  the  doctrine  there  laid  down  to  the  case  of  factors  and 
other  trades,  is  decisive  on  the  point     But  if  the  defendant  has 

lost  by  his  own  act  the  right  to  retain  as  a  lien,  upon 
[*  760]  which  he  *  relies  in  his  plea  under  a  particular  custom  of 

the  city  of  Londob,  he  cannot  be  allowed  to  desert  his  plea, 
and  rest  his  defence  upon  another  and  totally  distinct  ground, 
viz. ,  a  right  to  retain  the  property  in  question  for  a  balance  due 
to  him  on  mutual  credit  between  himself  and  the  bankrupt  Even 
if  the  facts  of  the  case  would  have  warranted  such  a  defence,  he 
was  as  much  bound  to  plead  the  particular  facts,  and  bring  him- 
self within  the  clause  of  the  statute  relating  to  mutual  credits,  as 
to  plead  the  custom  which  he  has  actually  set  up,  and  to  en- 
deavour to  bring  himself-  within  such  custom.  And  although  it 
has  been  argued  at  the  bar  that  the  general  balance  for  which  the 
lien  is  claimed  is  virtually  and  substantially  a  balance  upon 
mutual  credit  between  the  parties,  yet  it  has  been  answered,  and 
we  think  satisfactorily  answered,  that  it  does  not  appear  on  the 
record  that  the  mutual  credits  upon  the  result  of  which  the 
balance  is  claimed  were  given  before  the  bankruptcy,  so  as  to 
make  the  balance  claimed  a  balance  due  at  the  time  of  the  bank- 
ruptcy ;  the  only  allegation  being,  that  the  bankrupt  was  indebted 
to  the  defendant  in  this  general  balance  "  at  the  time  of  the 
request  and  refusal  to  deliver  the  policy,  and  of  the  supposed 
conversion. "  Even,  therefore,  admitting  the  defendant  might  set 
up  this  right  to  retain  the  policy  for  his  general  balance  under 
a  plea  of  mutual  credit,  we  think  the  facts  pleaded  upon  the  record 
do  not  bring  the  case  within  that  principle.     We  therefore  give 

Judgment  for  the  plaintiffs. 

ENGLISH  NOTES. 

The  rule  above  stated  is  not  absolute  and  inflexible.  Whether  or 
not  a  lien  has  been  waived  depends  on  the  nature  of  the  lien ;  or,  in 
other  words,  is  a  question  of  intention  to  be  gathered  from  the  relation 
of  the  parties  and  the  circumstances  of  the  case.     In  re  Taylor  (1891), 

1  Ch.  590  ;  see  also  Cowell  v.  Simpson  (1809),  16  Ves.  275,  10  R.  R. 
181. 

A  creditor  cannot  generally  take  the  benefit  of  a  composition  deed 
without  giving  up  any  lien  he  may  have  on  the  debtor's  property  : 
Busk  V.  Shippam  (1841),  1  Ph.  694  ;   CoUingwoHh  v.  Lloyd  (1840), 

2  Beav.  385  ;  Coleman  y.   Walker  (1829),  3  Younge  &  Jer.  212,  32 
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R.  R.  799;  for,  as  a  general  rule,  the  composition  extinguishes  the 
debt,  and  with  it,  all  securities  for  the  debt:  Cockshott  v.  Bennett 
(1788),  2  T.  R.  763,  1  R.  R.  617;  Cragoe  v.  Jones  (1873),  L.  R. 
8  Ex.  81,  42  L.  J:  Ex.  68,  28  L.  T.  36,  21  W.  R.  408. 

If  a  consignee  of  West  Indian  estates  takes  an  express  security,  his 
lien  is  gone.  Chambers  v.  Davidsoriy  No.  1,  p.  82,  ante  (1866),  L.  R. 
1  P.  C.  296,  36  L.  J.  P.  C.  17,  15  W.  R  34. 

Lien  for  a  debt  has  been  held  to  be  discharged  by  tiiking  security  in 
the  following  cases :  By  taking  a  deposit  of  deeds :  Mason  v.  Morley 
(1862),  30  Beav.  371;  or  an  equitable  charge  on  a  reversionary  interest: 
Re  Douglas,  Norman,  &  Co.  (1898),  1  Ch.  199,  67  L.  J.  Ch.  85;  by 
negotiation  of  a  bill  of  exchange:  Homcastle  v.  Farran  (1820),  3  B. 
&  Aid.  497,  22  R.  R.  461;  by  taking  a  promissory  note  bearing  inter- 
est: Cowdl  V.  Simpson  (1809),  16  Ves.  275,  10  R.  R.  181;  Re  Taylor 
(1891),  1  Ch.  590.  But  the  taking  a  negotiable  instrument  by  way  of 
security  will  not  apparently  discharge  a  lien,  if  the  instrument  is  dis- 
honoured before  claim  is  made  to  enforce  the  lien.  Stevenson  y.  Blake- 
loek  (1813),  1  M.  &  S.  535,  14  K  R.  525. 

As  to  vendors'  liens,  see  "  Vendor  and  Purchaser,'*  post. 

A  lien  may  be  discharged  or  ousted  by  the  course  of  business,  for 
instance,  if  it  be  agreed  that  the  debt  shall  be  payable  half-yearly: 
Crawshay  v.  Homfray  (1820),  No.  4,  p.  127,  ante;  but  see  as  to 
brokers,  Fish&r  v.  Smith  (1878),  4  App.  Cas.  1,  48  L,  J.  Ex.  -411,  39 
L.  T.  430,  27  W.  R.  113  ;  or  if  the  parties  agree  that  the  debt  shall 
be  satisfied  out  of  a  cross-account:  Pinnock  v.  Harrison  (1838),  3  M. 
&  W.  532, 1  H.  &  H.  114. 

AMERICAN  NOTES. 

This  case  is  cited  in  Jones  on  Liens,  sects.  322,  850,  with  Leonard  v.  Davis, 
1  Black  (U.  S.  Sup.  Ct.),  476,  and  Baker  v.  Dewey,  15  Grant  Chancery  (Up. 
Can.),  668. 

This  doctrine  does  not  apply  where  a  note  given  for  the  price  of  goods  re- 
mains in  the  seller's  hands  unnegotiated,  and  the  buyer  has  become  insolvent. 
Arnold  v.  Delano,  4  Cushing  (Mass.),  39,  by  Shaw,  Ch.  J. 
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(1800.) 

KULK. 

If  the  person  who  has  the  lien  parts  with  the  possession, 
his  security  is  gone,  and  he  is  not  entitled  to  recover  the 
possession. 

Sweet  and  another  ▼.  Pym. 

1  East.  4-6  (5  R.  R.  497). 

LiefL  —  Extinction  by  parting  with  Possessim. 

[4]  One  who  has  a  lien  on  goods  in  his  possession,  if  he  afterwards  deliver 
them  to  a  ship  carrier  to  he  conveyed  on  account  and  at  the  risk  of  his 
principal,  though  unknown  to  the  carrier,  cannot  recover  his  lien  hy  stopping 
the  goods  tn  transitUf  and  procuring  them  to  be  redelivered  to  him  by  virtue 
of  a  bill  of  lading  signed  by  the  carrier  in  the  course  of  his  voyage. 

In  trover  for  certain  bales  of  cloth  the  facts  appeared  to  be 
these:  The  bankrupt,  a  clothier  residing  in  London,  before  his 
bankruptcy  employed  the  defendant,  a  fuller  residing  in  Exeter, 
in  his  business;  and  at  the  time  of  the  transaction  after-mentioned 
the  bankrupt  was  indebted  to  the  defendant  upon  the  general 
balance  of  accounts  in  more  money  than  the  value  of  the  goods  in 
question ;  and  by  the  custom  of  the  trade  at  Exeter  the  defendant 
had  a  lien  for  his  general  balance.  The  cloths  for  which  the 
action  was  brought  had  been  sent  by  Gard  before  his  bankniptcy 
to  the  defendant  to  be  fulled  as  usual ;  and  after  they  were  finished 
the  defendant,  in  consequence  of  prior  orders  from  Gard,  shipped 
them  on  board  a  certain  vessel  at  Exeter  to  be  forwarded  to  him  in 
London,  and  sent  the  invoice  to  Gard.  No  bill  of  lading  was 
signed  by  the  captain  at  the  time  of  the  shipment;  but  soon  after 
the  vessel  sailed,  Pym,  hearing  of  Gard's  bankruptcy,  followed 
and  overtook  the  captain  off  Deal  in  his  passage  to  London,  and 
there  procured  him  to  sign  a  bill  of  lading  to  Pym  or  his  order, 
by  virtue  of  which  Pym  obtained  the  delivery  of  the  goods  on 
their  arrival  in  London. 

At  the  trial  before  Lord  Eldon,  at  the  last  assizes  for  the  city 
of  Exeter,  the  plaintiffs  recovered  a  verdict  under  his  Lordship's 
direction,  he  being  of  opinion  that  no  person  having  a  lien  on 
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goods,  can,  if  he  part  with  the  possession  afterwards,  stop 
them  in  transitu,  and  thereby  revive  his  *  lien  against  the  [*  5] 
owner.     Bnt  he  gave  the  defendant's  counsel  leave  to  move 
this  Court  to  enter  a  nonsuit,  if  they  should  be  of  a  different 
opinion. 

Gibbs  now  moved  accordingly,  on  the  ground  that  the  captain 
having  received  the  goods  from  the  defendant,  and  not  being 
accountable  to  any  other  person  for  the  delivery  of  them  (for  he 
had  received  no  orders  from  Gard),  it  was  the  same  as  if  they  had 
remained  in  the  actual  possession  of  the  defendant  That  there 
could  have  been  no  doubt  if  the  defendant  had  taken  the  bill  of 
lading  to  his  own  order  at  first;  and  his  taking  it  afterwards 
before  the  goods  got  to  the  possession  of  Gard  was  the  same  thing. 
It  was  equally  an  acknowledgment  by  the  captain  that  he  held 
the  custody  of  them  on  the  defendant's  account 

Lord  Kbnyon,  Ch.  J.  —  The  right  of  lien  has  never  been  carried 
further  than  while  the  goods  continue  in  the  possession  of  the 
party  claiming  it  Here  the  goods  were  shipped  by  the  order  and 
on  account  of  the  bankrupt,  and  he  was  to  pay  the  expense  of  the 
carriage  of  them  to  London ;  the  custody,  therefore,  was  changed 
by  the  delivery  to  the  captain.  In  the  case  of  Kinloch  v.  Craig, 
3  T.  R.  119  (1  R.  R  664),  afterwards  in  Dom.  Proc.  3  T.  R.  786, 
where  I  had  the  misfortune  to  differ  with  my  brethren,  it  was 
strongly  insisted  that  the  right  of  lien  extended  beyond  the  time 
of  actual  possession ;  but  the  contrary  was  ruled  by  this  Court, 
and  afterwards  in  the  House  of  Lords;  though  there  the  factor 
had  accepted  bills  on  the  faith  of  the  consignments,  and  had  paid 
part  of  the  freight  after  the  goods  arrived. 

•  Grosb,  J.  —  I  consider  the  delivery  of  the  goods  by  [*  6] 
Pym  to  the  captain  to  be  equivalent  to  a  delivery  to  Gard. 

Pee  Curiam,  Bule  refused. 

ENGLISH  NOTES. 

It  is  a  well  settled  rule,  both  at  law  and  in  equity,  that  there  cannot 
be  a  lien  on  chattels  unless  in  the  possession  of  the  party  who  claims 
the  lien.  Shaw  v.  Neale  (H.  L,  1858),  4  Jur.  (N.  S.)  695,  27  L.  J. 
Ch.  444. 

The  foundation  of  lien  at  common  law  being  possession,  it  is,  gener^ 
ally  speaking,  lost  by  abandonment  of  possession.  Vide  supra  ;  and 
see  Hartley  v.  Hitchcock  (1816),  1  Stark.  408, 18  R.  R.  790;  JSx  parte 
Bland  (1841),  2  Rose,  91.    But  the  special  circumstances  under  which 
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possession  is  lost  may  prevent  that  consequence;  as  where  the  goods  are 
got  out  of  the  possession  of  the  person  claiming  the  lien  hy  unlawful 
means.  Dicols  v.  Stockley  (1836),  7  Car.  &  P.  587;  see  also  Ex  parte 
Meux  (1821),  1  Glyn  &  J.  116;  Wilson  v.  Kymer  (1813),  1  M.  &  S. 
157;  Re  Carter,  CaHer  v.  Carter  (1885),  55  L.  J.  Ch.  230.  A  pecu- 
liar rule  ohtains  with  regard  to  insurance  hrokers,  whose  lien  revives 
if,  having  parted  with  policies,  they  afterwards  regain  possession  of 
them.  Whitehead  v.  Vaughan,  Cooke's  Bankrupt  Law  (7th  ed.),  647; 
Letfy  V.  Barnard  (1818),  2  Taunt.  149,  2  Moore,  34,  19  R.  R.  484. 

On  this  principle  a  lien  on  goods  does  not  confer  on  the  party  in 
possession  any  right  to  sell  them,  even  though  the  retainer  of  them  is 
attended  with  expense;  and  if  the  party  who  has  the  lien  sells  the 
goods,  the  lien  is  gone  and  he  has  no  right  to  retain  the  proceeds  of 
sale.  Clarke  v.  Gilbert  (1835),  2  Bing.  K  C.  343,  2  Scott,  520; 
Thames  Ironworks  Co,  v.  Patent  Derrick  Co.  (1860),  1  Johns.  &  H. 
93,  29  L.  J.  Ch.  714,  6  Jur.  (N.  S.)  1013;  Mulliner  v.  Florence 
(C.  A.  1878),  3  Q.  B.  D.  484,  47  L.  J.  Q.  B.  700,  38  L.  T.  167,  26  W. 
R.  385.  So  property  held  under  a  lien,  being  a  personal  right  to  hold 
the  goods,  and  continuing  only  so  long  as  they  are  held  by  the  creditor, 
cannot  be  taken  in  execution  by  the  sheriff,  unless  he  tenders  the 
amount  due:  Legg  v.  Evans  (1840),  6  M.  &  W.  36;  and  if  the  party 
claiming  the  lien  causes  the  goods  to  be  taken  in  execution  at  his  own 
suit,  he  loses  his  lien,  though  the  goods  are  sold  to  him  under  the  exe- 
cution and  are  never  removed  from  the  premises:  Jacobs  v.  Latour 
(1827),  5  Bing.  130,  2  Moore  &  Payne,  201.  On  the  same  principle  a 
replevin  destroys  the  lien  acquired  by  a  distress.  Braddyl  v.  Ball 
(1785),  1  Br.  C.  C.  427. 

In  the  case  of  so-called  liens  arising  out  of  agreements,  though  pos- 
session may  be  essential  to  continuance  of  the  lien,  yet  the  agreement 
may  contain  stipulations  modifying  the  nature  of  the  possession. 
Hawthorn  v.  Newcastle^on-Tyney  &c.  Railway  Co,  (1840),  3  Q.  B. 
734  w. 

A  lien  is  lost  if  the  goods  are  pledged  for  more  than  the  amount  for 
which  the  lien  exists.  Datibigny  v.  Duval  (1794),  5  T.  R.  604; 
McCombie  v.  Davis  (1805),  6  East,  638,  7  East,  5,  8  R.  R.  534. 

As  to  the  loss  of  lien  of  an  unpaid  vendor  of  goods,  and  the  right  to 
retake  possession  in  certain  cases,  see  the  Sale  of  Goods  Act,  1893, 
{m  &  57  Vict.,  c.  71),  ss.  43,  44,  46,  47,  48. 

Lien  on  goods  is  generally  speaking  deemed  to  be  waived  and  ex- 
tinguished, not  only  if  possession  is  parted  with,  but  also  if  the  right 
to  possession  is  claimed  on  a  ground  other  than  lien.  Boardman  v. 
Sill  (1808),  1  Camp.  410  n./  Weeks  v.  Good  (1859),  6  C.  B.  (N.  S.) 
367.    But  the  lien,  if  otherwise  valid)  is  not  lost  merely  because  the 
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right  to  retain  possession  is  not  expressly  claimed  on  the  ground  of 
lien.  White  v.  Gainer  (1824),  2  Bing.  23>  9  Moore,  41,  1  Car.  &  P. 
324. 

Where  in  an  action  a  lien  is  claimed  on  property,-  the  owners  may 
pay  into  Court  the  amount  claimed^  and  a  further  sum  to  cover  interest 
and  costs,  and  may  ohtain  an  order  for  delivery  of  the  property  dis- 
charged from  the  lien.     See  B.  S.  C,  Ord.  4,  r.  8. 

So  also  a  possessory  lien  is  discharged  by  proper  tender,  for  there- 
upon the  right  of  the  person  claiming  the  lien  to  possession  is  at  an 
end.  The  Eider,  Neptune  Salvage  Co.  v.  Norddeutscher  Lloyd  (C.  A.), 
1893,  P.  119,  62  L.  J.  P.  65,  69  L.  T.  622. 

AMERICAN  NOTES. 

This  case  is  cited  by  Jones,  and  its  doctrine  is  elementary  here.  Reed 
V.  Ashy  3  Nevada,  116 ;  Clemson  v.  Davidson,  5  Binney  (Penn.),  392  ;  Stewart  v. 
Flowers,  44  Mississippi,  513 ;  Cranston  v.  Cargo  of  Coal,  22  Federal  Reporter, 
614;  Stkkney  v.  Allen,  10  Gray  (Mass.),  352;  Morse  v.  Androscoggin  R.  Co, 
39  Maine,  285;  Nevan  v.  Roup,  8  Iowa,  207;  Bailey  v.  Quint,  22  Vermont, 
474;  McDougall  v.  Crapon,  95  North  Carolina,  292;  Tucker  v.  Taylor,  53 
Indiana,  93 ;  Norfolk  S.  R,  Co,  v.  Barnes,  104  North  Carolina,  25 ;  5  Lawyers' 
Rep.  Annotated,  611;  Hale  v.  Barrett,  26  Illinois,  195;  79  Am.  Dec.  397; 
Boggs  v.  Martin,  13  B.  Monroe  (Kentucky),  239;  Holbrook  v.  Wight,  24  Wen- 
dell (N.  Y.),  169;  35  Am.  Dec.  607;  notes,  42  Am.  Dec.  259  ("It  has  been 
repeatedly  said  that  it  is  of  the  very  essence  of  the  existence  of  the  bailee's 
lien  that  possession  of  the  goods  is  retained  by  him.  It  necessarily  follows 
that  if  such  possessiou  is  voluntarily  surrendered  by  a  warehouseman,  the 
lien  is  destroyed  ") :  Fishell  v.  Morris,  57  Connecticut,  547 ;  6  Lawyers*  Rep. 
Annotated,  82,  citing  Donald  v.  Suckling,  L.  R.  1  Q«  B.  612 ;  Case  of  an 
Hostler,  Yelv.  67,  note. 

Even  if  it  is  agreed  that  the  lien  shall  continue.  McFarland  v.  Wheeler, 
26  Wendell  (N.  Y.),  467.  But  not  by  delirery  on  fraudulent  promise  to  pay 
the  charges.  Bigelow  v.  Heaton,  6  Hill  (N.  Y.),  43.  Nor  by  mistake.  Kern  v. 
Hotaling,  27  Oregon,  205;  50  Am.  St.  Rep.  710  (mortgage). 
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LIMITATION  OF  ACTION& 

See  alao  No.  18.  of  "  Admikibtbation/'  and  notes,  2  R.  C.  152  et  aeq. ;  **  Conplict 
OP  Laws,"  5  R.  C.  930  et  seq. ;  Notes  to  No.  1  of  "  Devastavit,"  9  R.  C.  325-^27 ; 
Nob.  15  and  23  of  *'  Landlobd  and  Tenant,"  15  R.  C.  417  and  465. 

Section      I.    Actions  arising  oat  of  Tort  or  Simple  Contract. 
Section     n.    Actions  upon  Specialty  Debts. 
Section  III.    Relating  to  Land,  &c. 


Section  I.  —  Actions  arising  out  of  Tort  or  Simple  Cordract. 

No.  1.— EHODES  V.   SMETHURST. 
(EX.  CH.  1840.) 

RULE. 

If  time  has  begun  to  run  against  a  debt,  it  does  not  cease 
to  run  by  reason  that  at  a  subsequent  period  there  is  no 
person  capable  of  suing  upon  it. 

Bhodes  v.  Smethnrst. 

6  Meeson  &  Welsby,  351-^57  (s.  o.  9  L.  J.  Ex.  330). 

SUxtute  of  Limitations.  — No  Legal  Bepresentative.  —  Statute  continttes  to  run* 

[351]  It  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that;  after 
the  cause  of  action  accrued,  and  after  the  statute  had  begun  to  run, 
the  debtor,  within  the  six  years,  died,  and  that  (by  reason  of  litigation  as  to  the 
right  to  probate)  an  executor  of  his  will  was  not  appointed  until  after  the 
expiration  of  the  six  years,  and  that  the  plaintiff  sued  such  executor  within  a 
reasonable  time  after  probate  granted. 

A  writ  of  error  having  been  brought  from  the  judgment  of  the 
Court  of  Exchequer  (4  M.  &  W.  42)  in  this  case,  it  was  argued  in 
Michaelmas  Vacation  by  Sir  W.  W.  Follett  for  the  plaintiff.  The 
arguments  were  in  substance  the  same  as  those  urged  by  him  in 
the  Court  below;  the  main  position  contended  for  on  behalf  of 
the  plaintiff  being,  not  that  the  case  fell  within  the  words  or  the 
equity  of  the  7th  section  of  the  21  Jac.  I.,  c.  16,  or  within  the 
4  Anne,  a  16,  s.  18 ;  but  that  the  3rd  section  of  the  statute  of 
James  did  not  apply  at  all  to  a  case  where  there  was  not  a  con- 
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tinuing  right  to  bring  the  action  during  the  six  years.  Besides 
the  cases  cited  in  the  Court  below,  the  following  were  referred  to : 
ChandUr  v.  Vilett,  2  Saund.  120 ;  Matthews  v.  Philips,  2  Salk. 
424 ;  MiddUton  v.  Forbes,  Willes,  259,  note  (c). 

At  the  conclusion  of  the  argument  for  the  plaintiff,  the  Court 
intimated  to  Whitehurst,  who  appeared  for  the  defendant,  that 
they  would  hear  him  on  a  future  day,  if  they  considered  it  neces- 
sary to  do  so.     And  now,  without  calling  upon  the  defendsuit, 

Lord  Denman,  Ch.  J.,  gave  judgment  — This  was  an  action 
upon  a  promissory  note  for  £2500  made  by  the  intestate  James 
Hobson,  payable  to  the  plaintiff  on  demand,  with  the  usual  money 
counts. 

To  the  count  on  the  note  the  defendant  pleaded,  inter  alia,  the 
Statute  of  Limitations. 

The  plaintiff  replied,  that  the  cause  of  action  accrued  within  six 
years  before  the  death  of  James  Hobson,  and  showed  further,  that, 
in  consequence  of  litigation  in  the  Ecclesiastical  Courts,  no 
administration  to  his  effects  was  granted  till  the  18th  of 
June,  1835,  and  that  the  plaintiff  *  commenced  his  action  [*  352] 
within  a  reasonable  time  afterwards,  viz. ,  on  the  12th  of 
September,  1835;  and  averred,  that  the  periods  which  elapsed 
between  the  accruing  of  the  cause  of  action  and  the  death  of  James 
Hobson,  and  between  the  grant  of  administration  to  the  defendant 
and  the  commencement  of  the  suit,  did  not  together  amount  to  six 
years. 

The  defendant  rejoined,  that  the  causes  of  action  did  not  accrue 
within  six  years  before  the  death  of  James  Hobson. 

A  verdict  having  passed  for  the  plaintiff,  the  Court  of  Exchequer 
gave  judgment,  notwithstanding  the  verdict,  for  the  defendant. 

A  writ  of  error  having  been  brought  in  this  Court,  we  have 
beard  the  case  argued  on  behalf  of  the  plaintiff. 

The  question  'was  said  to  turn  upon  the  3rd  section  of  the  Stat 
21  Jac.  L,  c.  16,  by  which  it  is  enacted,  "  that  all  actions  of  tres- 
pass quare  elausum  /regit,  &c. ,  all  actions  of  account  and  upon 
the  case,  &c. ,  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereafter  expressed,  and  not  after;  that  is  to  say,  the 
said  actions  upon  the  case  (other  than  for  slander)  within  three 
years  next  after  the  end  of  this  present  session  of  Parliament,  or 
within  six  years  next  after  the  cause  of  such  actions  or  suit,  and 
not  after.  *     And  it  was  contended  by  the  plaintiff's  counsel,  that 
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the  six  years  mentioned  in  the  statute  could  not  be  considered  as 
having  elapsed,  unless  there  had  been  a  continuing  cause  of  action 
capable  of  being  enforced ;  in  other  words,  a  plaintiff  capable  of 
suing  said  a  defendant  liable  to  be  sued,  during  the  whole  of  the 
six  years. 

It  was  admitted,  that  with  reference  to  the  disabilities  men- 
tioned in  the  7th  section  of  the  statute,  if  the  time  of  limitation 
had  once  begun  to  run,  it  would  continue  to  run  on,  notwith- 
standing any  subsequent  disability ;  but  it  was  maintained  that 
with  reference  to  the  3rd  section  of  the    statute  the  case  was 

different 
[*  353]  •  It  was  not  alleged  that  any  decision  of  our  Courts  of 
law  could  be  produced  in  support  of  the  proposition  con- 
tended for;  but  cases  were  cited  to  show  that,  in  reference  to 
various  clauses  of  the  statute,  the  Courts  had  adopted  an  equitable 
rather  than  a  literal  construction  of  the  Act.  Chandler  v.  Vilett, 
2  Saund.  120,  was  refened  to,  which  decided  that  an  action  of 
assumpsit  was  within  the  meaning  of  the  proviso  in  the  7th  sec- 
tion of  the  statute,  though  not  specifically  mentioned.  Matthew% 
V.  Philips,  2  Salk.  424;  Wilcox  v.  Huggins,  Fitzgib.  171,  289; 
Middleton  v.  Forbes,  Willes,  259,  note  (c),  were  cited.  Cases  of 
this  class  are  stated,  in  Willes,  29,  to  have  been  adjudged  upon  the 
equity  of  that  clause  of  the  statute  of  James  (sect.  4)  which  gives 
a  year  after  judgments  or  outlawries  reversed,  for  the  bringing  of 
a  new  action.  In  these  cases  actions  had  been  commenced  within 
the  six  years,  and  abated  by  matters  subsequent,  and  in  such  cases 
a  new  action  has  been  allowed  to  be  brought  within  a  reasonable 
time  after  the  determination  of  the  first 

The  case  of  Douglas  v.  Forrest,  4  Bing.  686  (29  R  R  695), 
was  also  cited.  In  that  case  the  debtor  resided  and  died  abroad. 
His  death  occurred  in  1817.  Probate  was  not  taken  out  till  1824, 
and  within  six  years  after  the  creditor  brought  his  action ;  and  the 
question  was,  whether  he  was  entitled  to  maintain  it  within  the 
equity  of  the  proviso  in  the  19th  section  of  the  4th  Anne,  c.  16, 
by  which,  in  the  case  of  debtors  residing  abroad,  the  right  to  sue 
is  reserved  to  the  creditor,  provided  he  sues  within  the  limited 
period  after  the  debtor's  return  from  abroad.  The  Court  held  the 
action  mantainable,  notwithstanding  this  lapse  of  time,  and 
although  the  debtor  never  returned  from  abroad. 

None  of  these  cases  were  decisions  upon  the  section  now  in 
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question  —  they  are  but  illustrations  of  a  principle  which 

*  does  not  admit  of  controversy,   that  Judges   will  ex-  [*  354] 

pound  a  case  within  the  mischief  and  cause  of  an  Act,  to 

Ibe  within  the  statute  by  equity,  if  it  be  not  within  the  words : 

Com.  Dig. ,  tit.  Pari.  R  13 ;  Ca  Lit  24  b ;  but  the  question  still 

remains  to  be  decided  in  each  particular  case,  what  the  intent  of 

the  Act  is,  and  whether  the  proposed  case,  though  not  within  the 

words,  is  yet  within  the  meaning  and  reason  of  the  Act. 

In  addition  to  the  cases  at  law,  three  Cases  from  Courts  of  equity 
were  cited:  Jolliffe  v.  Pitty  2  Vern.  694;  Webster  y.  Webster,  10 
Ves.  93  (7  R  R  351);  Perry  v.  JenkiTis,  1  Myl.  &  Cr.  118. 

In  the  case  of  Jolliffe  v.  Pitt  the  decision  does  not  appear ;  it 
is  only  said  that  the  Chancellor  inclined  to  be  of  opinion  that 
the  Statute  of  Limitations  was  not  to  take  effect. 

In  Webster  v.  Webster,  a  bill  was  filed  by  the  executor  of  a 
creditor  against  the  executor  of  the  debtor.  The  debtor  died  in 
1786,  the  creditor  in  1792.  The  will  was  not  proved  till  1802. 
The  bill  prayed  for  an  account  and  payment.  The  defendant  put 
in  a  plea  of  the  Statute  of  Limitations.  It  is  said  that  the  Chan- 
cellor objected,  that,  as  there  was  no  representation  till  1802, 
there  was  no  person  who  could  be  sued,  and  therefore  the  statute 
could  not  be  pleaded. 

No  decision,  however,  was  come  to  on  the  point,  and  ultimately 
the  plea  was,  under  the  circumstances  of  the  case,  allowed. 

In  Perry  v.  JeTikins,  the  question  arose  on  a  bill  of  revivor. 
The  original  bill  was  filed  by  Griffith  Jenkins  against  Lewis 
Jenkins  in  1818.  In  1819  Griffith  Jenkins  died,  leaving  Ann 
Jenkins  his  widow.  In  1827,  Lewis  Jenkins,  the  original  defend- 
ant, died.  In  1830,  Ann,  the  widow,  mairied  one  Perry ;  subse- 
quent to  this  marriage,  administration  was  taken  out 
by  Mra  Perry  to  the  estate  *  of  the  original  plaintiff,  [*  355] 
Griffith  Jenkins,  and  in  1835  the  bill  of  revivor  was 
brought  against  the  real  and  personal  representatives  of  Lewis 
Jenkins,  the  original  defendant 

To  this  bill  a  plea  of  the  Statute  of  Limitations  having  been 
put  in,  it  was  overruled,  on  the  ground  that  the  Statute  of  Limi- 
tations did  not  begin  to  run  till  administration  was  taken  out 
The  right  to  revive  the  bill  never  had  existed  in  the  deceased 
Griffith  Jenkins:  it  was  a  right  first  accruing  to  his  personal 
representative ;  and  on  that  ground  the  case  of  Murray  v.   The 
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East  India  Company,  5  B.  &  Aid.  204  (24  R  R  325),  was  said 
to  be  a  conclusive  authority  against  the  plea. 

It  appears  from  this  examination  that  the  cases  in  equity  do 
not  (any  more  than  those  at  law)  furnish  any  authority  for  the 
proposition  contended  for  by  the  plaintiff  in  this  case. 

If  from  the  cases  we  turn  to  the  statute,  we  see  nothing  in  the 
words  of  the  clause  in  question  which  points  to  the  necessity  of  a 
continuing  cause  of  action,  capable  of  being  enforced  during  the 
whole  period  of  six  years.  The  words  are,  that  the  action  shall 
be  brought  within  three  years  after  the  end  of  the  then  session  of 
Parliament,  or  within  six  years  next  after  the  cause  of  such  action 
or  suit,  and  not  after.  These  words,  in  their  natural  sense,  import 
what  is  more  precisely  expressed  in  the  7th  section  of  the  same 
statute,  by  the  words  "  the  time  of  any  such  cause  of  action  given 
or  accrued,  fallen  or  to  come. " 

It  was  said  in  argument  that  no  laches  can  be  imputed  to  the 
plaintiff  for  not  suing  during  that  portion  of  time  during  which 
there  was  no  person  whom  he  could  sue,  and  therefore  that  period 
of  time  ought  to  be  excluded  from  calculation,  by  an  equitable 
extension  of  the  terms  of  the  Act 

This  argument  might  be  entitled  to  some  weight,  if  the  clause 
in  question  had  had  for  its  object  the  remedying  of  some 
[*  356]  inconvenience  under  which  plaintiffs  suffered,  in  *  which 
case  it  might  be  extended  by  construction  to  reach  a  case 
not  within  the  words,  but  within  the  mischief  intended  to  be 
remedied.  But  the  object  of  this  Act  is  quite  different ;  it  was 
passed  for  the  benefit  of  defendants,  to  exempt  them  from  being 
called  to  account  in  respect  of  transactions  long  gone  by,  which 
it  might  not  be  easy  to  explain  at  a  distance  of  time.  This 
object  would  be  liable  to  be,  in  many  cases,  defeated,  if  we  were 
to  adopt  the  construction  contended  for  by  the  plaintiff;  the 
time  of  limitation  might  be  indefinitely  prolonged,  and  we  should 
be  extending  a  statute  by  equity,  not  to  forward,  but  to  defeat, 
the  remedy  which  the  Act  had  in  view. 

The  case  of  Frideaux  v.  Webber,  1  Lev.  31,  in  which  the 
statute  was  held  to  run,  though  the  Courts  of  law  were  shut  in 
consequence  of  the  rebellion,  shows  that  this  clause  of  the  Act  is 
to  be  construed  strictly  against  plaintiffs ;  and  the  Act  of  1  Will. 
&  M.,  c.  4,  by  which  it  was  enacted,  that  from  the  10th  of  Decem- 
ber until  the  12th  of  March,  1688,  shall  not  be  accounted  any 
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part  of  the  time  within  which  any  person,  by  virtue  of  the  Statute 
of  Limitations,  must  bring  his  action,  is  in  accordance  with  this 
view  of  the  law. 

We  think,  therefore,  that  the  observations  of  Lord  Kenyon,  in 
the  case  of  Doe  d.  Duroure  v.  Jones,  4  T.  R  300  (2  R  R  390), 
with  reference  to  the  Statute  of  Fines,  furnish  the  proper  rule  for 
the  construction  of  the  statute  of  James,  and  for  the  3rd  equally 
with  the  7th  section  of  that  Act :  **  I  never  heard  it  doubted, " 
said  Lord  Kenyon,  **  till  the  discussion  of  this  case,  whether, 
when  any  of  the  Statutes  of  Limitation  had  begun  to  run,  a  subse- 
quent disability  would  stop  their  running.  If  the  disability 
would  have  such  an  operation  on  the  construction  of  one  of  those 
statutes,  it  would  also  on  the  others.  I  am  clearly  of  opinion, 
on  the  words  of  the  Statute  of  Fines,  on  the  uniform  con- 
struction of  all  the  *  Statutes  of  Limitation  down  to  the  [*  357] 
present  moment,  and  on  the  generally  received  opinion  of 
the  profession  on  the  subject,  that  this  question  ought  not  now  to 
be  disturbed.  * 

Our  opinion  therefore  is,  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed.  Judgment  affirmed, 

ENGLISH  NOTES 

In  an  action  by  the  admiuistrator  of  the  payee  of  a  bill  accepted  by 
the  defendant  after  the  death  of  payee,  the  cause  of  action  does  not 
arise  until  the  grant  of  the  administration;  and  if  that  is  within  six 
years  of  the  date  of  action,  although  the  bill  was  accepted  and  fell  due 
more  than  six  years  before  the  date  of  action,  the  action  is  not  barred 
by  the  statute.  Mm-ray  v.  East  India  Co.  (1821),  5  B.  &  Aid.  204, 
24  R  R.  325. 

The  statute  bars  the  remedy,  but  not  the  debt ;  so  that  if  a  creditor 
gets  possession  of  anything  on  which  he  has  a  lien  for  a  general  bal- 
ance, he  may  hold  it  until  satisfied  of  his  demand,  although  the  right 
of  action  would  have  been  barred  by  the  statute.  Spears  v.  Hartly 
(1800),  3  Esp.  81,  6  R.  R.  814;  Biggins  v.  Scott  (1831),  2  B.  &  Adol. 
413;  Be  Broomhead  (1847),  5  Dowl.  &  Lowndes,  62,  16  L.  J.  Q.  B.  356. 

The  Mercantile  Law  Amendment  Act,  1866  (19  &  20  Vict.,  c.  97), 
enacted,  by  sect.  10,  that  the  absence  beyond  seas  of  a  creditor  should 
not  be  treated  as  a  disability  for  the  purposes  of  the  statutes  relating 
to  limitation  of  actions. 

Where  an  action  has  been  commenced  within  the  six  years,  and  has 
abated  by  the  death  of  the  plaintiff,  the  law  gives  a  reasonable  time  to 
commence  a  fresh  action ;  and  where  the  plaintiff  has  died  intestate,  a 
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reasonable  time  is  allowed  for  taking  out  letters  of  administration. 
Ourlewis  v.  JSarl  Mtymington  (Q.  B.  1867),  7  EL  &  Bl.  288,  26  L.  J. 
Q.  B.  181,  3  Jur.  (N.  S.)  660  (affirmed  Ex.  Ch.  1858),  27  L.  J.  Q.  B. 
439,  4  Jur.  (N.  S.)  1102;  Strugia  v.  Dareli  (Ex.  CL  1860),  6  Hurl.  & 
N.  120,  29  L.  J.  Ex.  472,  6  Jur.  (K.  S.)  1351,  8  W.  R.  653. 

In  Seagram  v.  Knight  (1867),  L.  R.  2  Ch.  633,  36  L.  J.  Ch.  918, 
17  L.  T.  47,  15  W.  R.  1152,  which  was  a  suit  in  chancery  by  the 
remainder-man  against  the  executor  of  the  tenant  for  life  for  waste, 
Lord  Chelmsford  held  that  the  running  of  the  Statute  of  Limitations 
was  suspended  during  a  period  when  the  tenant  for  life  was  himself 
the  administrator  of  the  remainder-man,  so  that  the  right  to  sue  and 
the  liability  to  be  sued  met  in  him;  notwithstanding  a  dictum  of  Lord 
Abinger,  in  Rhodes  v.  Smethurst,  when  that  case  was  before  the  Court 
of  Exchequer  (4  M.  &  W.  42,  7  L.  J.  Ex.  273). 

There  is  a  train  of  cases  involving  a  similar  principle  with  reference 
to  the  statute  3  &  4  Will.  IV.,  c.  27,  s.  40,  for  which  the  recent  cases 
of  Topham  v.  Booth  (1887),  35  Ch.  D.  607,  56  L.  J.  Ch.  812,  57  L.  T. 
170,  36  W.  R.  715,  and  In  re  Hatoes,  In  re  Burchelly  Btirchell  v. 
Hawes  (1892),  62  L.  J.  Ch.  463,  67  L.  T.  756,  41  W.  R.  173,  will 
furnish  a  sufficient  clue. 

For  the  purpose  of  admitting  a  claim  in  liquidation  of  a  company, 
the  running  of  the  statute  is  stopped  by  the  winding-up  order.  In  re 
General  Boiling  Stock  Co.,  Ex  parte  Joint  Stock  Discount  Co.  (1872), 
L.  R.  7  Ch.  646,  41  L.  J.  Ch.  732,  27  L.  T.  88,  20  W.  R.  762. 

Where  time  has  run  against  a  debt  due  by  a  testator,  it  is  immaterial 
that  the  will  was  not  proved,  until  a  period  shortly  previous  to  the 
commencement  of  a  suit  for  enforcing  the  debt  against  the  estate. 
Boatwright  v.  BoatwHght  (1873),  L.  R.  17  Eq.  71,  43  L.  J.  Ch.  12, 
29  L.  T.  603,  22  W.  R.  147. 

Where  personal  property  of  an  intestate  is  taken  possession  of  by 
unauthorised  persons,  the  statute  runs  against  an  action  for  its  recov- 
ery, from  the  date  of  possession  being  taken,  although  letters  of  admin- 
istration are  not  taken  out  until  long  afterwards.  In  re  WilliamSf 
Davies  v.  WUliams  (1886),  34  Ch.  D.  558,  56  L.  J.  Ch.  123,  65  L.  T. 
633,  35  W.  R.  182. 

The  Statute  of  Limitations  applies  to  an  action  upon  the  contract  of 
a  married  woman,  as  well  as  to  any  other  action  upon  contract.  In  re 
Lady  Hastings,  Hallett  v.  Hastings  (C.  A.  1887),  35  Ch.  D.  94,  66 
L.  J.  Ch.  631,  57  L.  T.  126,  35  W.  R.  584. 

The  statute  runs  in  favour  of  a  husband  who  is  sued  for  the  antenup- 
tial debts  of  his  wife  from  the  time  when  the  debts  became  due  by  her, 
and  not  from  the  date  of  the  marriage.  Beck  v.  Fierce  (C.  A.  1889), 
23  Q.  B.  D.  316,  68  L.  J.  Q.  B.  616,  61  L.  T.  448,  38  W.  R.  29. 
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Where  debts  are  incurred  by  an  ambassador  to  this  country,  be  is 
protected  from  being  sued  during  the  period  he  remains  in  this  country 
accredited  as  ambassador,  and  during  such  a  reasonable  time  after  he 
has  presented  his  letters  of  recall,  as  is  necessary  to  enable  him  to  hand 
over  his  office,  and  return  to  his  own  country ;  and  until  the  expiration 
of  this  time  no  limitation  begins  to  run  i^inst  the  creditors.  Mumrus 
B&y  V.  Gadban  (C.  A.),  18M,  2  Q.  B.  362,  63  L.  J.  Q.  B.  621,  71  L. 
T.  51,  42  W.  R.  545. 

Dividends  declared  by  a  company  are,  when  payable,  debts  due  from 
the  company  to  the  shareholders,  which  the  shareholders  can  recover 
by  action  against  the  company;  so  that  the  claims  of  the  shareholders 
to  such  dividends  may  become  barred  by  the  Statute  of  Limitations. 
In  re  Severn  and  Wye  and  Severn  Bridge  Railway  Co.j  1896,  1  Ch. 
659,  66  L.  J.  Ch.  400,  74  L.  T.  219,  44  W.  R.  347. 

It  has  been  decided  (under  the  Tithe  Act,  1836),  in  the  analogous 
case  where  a  statute  has  allowed  a  certain  time  for  bringing  an  action 
or  claim,  that  if  the  time  has  once  begun  to  run,  no  subsequent  disa- 
bility will  give  any  reason  for  the  extension  of  the  time.  Homfray  v. 
Scroope  (1849),  13  Q.  B.  509,  18  L.  J.  Q.  B.  138. 

As  to  limitation  on  a  claim  founded  on  a  devastavit,  see  9  B.  G.  325. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Limitations,  but  he  says  that  though  **  one 
of  the  most  important  and  universal  rules,"  it  "  is  not  without  exception." 
Cited  also  ia  Angell  on  Limitations. 

So  in  Daniel  v.  Day,  51  Alabama,  431,  it  was  held  that  the  statute  having 
attached,  it  is  not  suspended  by  the  death  of  the  debtor.  So  in  case  of  disa- 
bility of  the  person  entitled  to  sue :  Meeks  v.  VassauU,  3  Sawyer  (U.  S.)  206. 
The  same  principle  is  in  Granger's  Adm'r  v.  Granger^  6  Ohio,  35  (citing  the 
principal  case);  Nicks  v.  MartindaUj  1  Harper  (So.  Car.),  92  ;  Abbott  v.  Mc- 
Elroy,  10  Smedes  &  Mar.  (Mississippi),  100 ;  Davis  v.  Garr,  6  New  York,  124; 
Burnett  v.  Bryony  1  Halsted  (New  Jersey  Law),  377 ;  Hall  v.  Dealley,  7  Bush 
(Kentucky),  687 ;  Baker  v.  Browne  18  Illinois,  91 ;  Byrd  v.  Byrd,  28  Mississippi, 
144 ;  Tynan  v.  Walker,  35  California,  634 ;  Brown  v.  Merrick,  16  Arkansas, 
612;  Jackson  Y,  Hitt,  12  Vermont,  285;  Young  y.Mackallyi  Maryland,  362 
(citing  the  principal  case) ;  Ruffes  AdnCr  v.  Bull,  7  Harris  &  Johnson  (Mary- 
land), 14;  16  Am.  Dec.  290;  Fitzhugh  v.  Anderson,  2  Hening  &  Mumford 
(Virginia),  289 ;  3  Am.  Dec.  624 ;  Jackson  v.  Moore,  13  Johnson  (N.  Y.),  513 ; 
Demarest  v.  Wynkoop,  3  Johnson  Chancery  (N.  Y.),  129 ;  8  Am.  Dec.  467 
(Kent,  Ch.) ;  Thompson  y.  Smith,  7  Sergeant  &  Rawle  (Penn.),  209;  10  Am. 
Dec.  453;  Bensell  v.  Chancellor,  5  Wharton  (Penn.),  371 ;  34  Am.  Dec.  561 
(^*  were  it  not  for  this,  a  play  of  alternate  disabilities  might  keep  a  right  of 
entry  afoot  indefinitely");  Kisllerv,  HereHh,  75  Indiana,  177;  39  Am.  Rep. 
181;  Sambs  v.  Stein,  53  Wisconsin,  569  (citing  the  principal  case  and  many 
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American  cases);  Doyle  v.  Ward,  23  Florida,  90;  11  Am.  St.  Rep.  884; 
Castro  V.  GeU,  110  California,  292;  52  Am.  St.  Rep.  84. 

In  Faysoux  v.  Prather,  1  Nott  &  McCord,  178  (So.  Car.  a.  d.  1818),  this  doc- 
trine was  held  in  respect  to  intervening  infancy.  The  case  contains  a  veiy 
elaborate  examination  of  authorities.  The  Court  said :  **  The  only  question 
I  shall  consider  at  any  length  is,  whether  the  statute  having  begun  to  run 
against  the  ancestor  of  the  plaintiffs,  who  claim  as  heirs-at-law  to  him,  their 
infancy  stops  the  progress  of  the  statute  ?  In  other  words,  whether,  when 
the  operation  of  the  statute  once  begins,  it  does  not  continue  to  run  on,  not- 
withstanding an  intervening  disability  ?  Prima  facie  it  ought  to  be  presumed 
that  we  were  about  to  discuss  fixed  principles.  Our  Act  of  Assembly  was 
passed  as  early  as  the  year  1712,  now  more  than  a  century,  and  the  case  of 
Rote  V.  Daniel,  1  cannot  but  believe  that  the  most  learned  members  of  the 
profession  considered  the  point  to  be  as  well  settled  as  that  the  heir-at-law, 
under  the  rights  of  primogeniture,  was  the  first-born  son.  For  this  opinion, 
however,  I  can  adduce  no  express  authority.  We  have  few  printed  decisions, 
and  in  their  absence  the  clearer  and  more  undoubted  a  principle  is,  the  more 
difficult  it  is  to  be  proved. 

"  A  point  agitated  by  some  doubt  revives  the  consideration  of  the  subject, 
and  the  recollections  are  more  easy  and  more  frequent,  as  the  discussions 
may  be  more  or  less  recent.  But  there  is  something  in  the  nature  of  the 
thing  itself  which  furnishes,  I  think,  the  proof  I  want.  It  is  impossible,  I 
think,  it  can  be  intended  that  it  was  a  point  i^ever  thought  of ;  the  necessity 
of  considering  it  would  occur  in  almost  every  conveyance  of  real  estate.  It 
must  have  been  decided  or  conceded  as  beyond  doubt,  one  way  or  the  other. 
The  business  of  the  profession  could  not  otherwise  have  gone  on.  It  was 
necessary  to  have  an  opinion  upon  it  in  the  investigation  of  almost  every 
title  ;  for  with  us  the  Statute  of  Limitations  is  the  basis  of  title  to  the  most 
valuable  land  possessions  in  the  State  ;  of  almost  every  lot,  for  example,  in 
the  city  of  Charleston.  Now  let  me  ask  if  any  gentleman  of  the  bar  ever 
deemed  it  necessary  after  having  discovered  that  the  statute  had  once  begun 
to  run,  to  inquire  whether  there  did  not  occur  subsequent  disabilities? 
Whether  such  an  investigation  would  not  frequently  be  impossible  ?  The 
real  estate  of  this  State  often  changes  hands  many  times  in  a  year. 

"  According  to  the  decisions  of  our  Courts,  where  two  or  more  are  inter- 
ested, as  copartners,  or  joint  tenants,  or  tenants  in  common,  if  one  be  under 
the  disability  of  infancy,  it  saves  the  rights  of  the  others  from  the  effect  of 
the  statute.  Since  the  abolition  of  the  rights  of  primogeniture,  almost  every 
death  (whether  it  create  a  case  of  testacy,  or  intestacy,  for  the  spirit  of  our 
laws  for  the  equal  distribution  of  the  intestates*  estates,  has  become  habitual 
in  testamentary  dispositions),  a  new  generation  of  disabUities  occurs,  and  so 
on,  ad  infinitum  —  how  many  genealogies  will  it  be  necessary  to  trace,  and 
under  the  migratory  and  unsettled  habits  of  our  people,  where  will  the  in- 
formation be  found?  What  members  of  the  profession  can  say,  a  title  which 
is  submitted  to  him  is  good  ?  It  will  not  avail  him  that  he  can  trace  it  up  to 
an  original  grant ;  this  was  the  fact  in  Rose  v.  Daniel,  It  will  give  no  assur- 
ance that  an  individual  has  been  five  years  in  undisturbed  possession,  and 
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that  no  claimant  can  be  imagined  or  discovered ;  this  also  was  the  fact  in 
Rom  y.  Daniel,  Nay,  thirty  years  of  undisturbed  enjoyment  will  not  give 
any  assurance  to  be  relied  upon  ;  even  this,  if  not  literally,  was  subtantially 
the  fact  in  Rose  v.  Daniel.  What  possession  will  give  security  against 
dormant  claims  and  compound  cases  of  disabilities  ?  Yet  the  Statute  of 
Limitations  has  been  emphatically,  and  ought  to  be  truly,  called  a  statute  of 
repose.*' 

But  if  the  action  does  not  accrue  until  after  the  death  of  the  creditor, 
the  statute  does  not  attach  until  administration.  Beauchamp  v.  Muddy 
2  Bibb  (Kentucky),  537  ('*  seems  to  be  a  pretty  well  settled  doctrine  ")  ; 
Briggs  v.  ThomaSy  32  Vermont,  176  ;  Toby  v.  Allen,  8  Kansas,  Z9Q ;  Etter 
V.  Finn,  12  Arkansas,  632;  McKenzie  v.  HUl,  51  Missouri,  303;  Johnson 
V.  Wren,  3  Stewart  (Alabama),  172;  Clark  y.  Hardman,  2  Leigh  (Virginia), 
377 ;  Andrews  v.  Hartford,  ^c,  R,  Co,,  34  Connecticut,  57 ;  Sherman  v.  Western^ 
ire.  Co.,  24  Iowa,  515. 

But  in  North  Carolina  it  has  been  held  that  the  statute  begins  to  run  as 
against  an  executor  from  the  death  of  the  testator.  Arnold  v.  Arnold,  13 
Iredell  Law  (N.  C),  174  (citing  the  principal  case). 

An  important  exception  to  the  Rule  is  when  the  Courts  of  the  country  are 
closed  by  reason  of  civil  war,  the  running  of  the  statute  is  suspended  as  to 
belligerents.  Coleman  y.  Holmes,  ^^  Alabama,  124;  Semmes  v.  Hartford  In- 
surance Co.,  13  Wallace  (U.  S.  Sup.  Ct.),  158 ;  Wiggle  v.  Owen,  45  Missis- 
sippi, 691 ;  Coleg  v.  Henry,  i2  Georgia,  61 ;  Clepper  v.  Hutchinson,  33  Texas, 
120;  Kirkland  v.  Krebs,  34  Maryland,  93;  Selden  v.  Preston,  11  Bush  (Ken- 
tucky), 191 ;  Petzer  v.  Bums,  7  West  Virginia,  63 ;  McMeHy  v.  Morrison,  62 
Missouri,  140 ;  Eddvis  v.  Grady,  28  Arkansas,  500 ;  Bradford  v.  Shine,  13 
Florida,  898. 


No.  2.— (JAEDEN  v,  BRUCE, 
(c.  p.  1868.) 

RULE. 

Where  money  is  lent  by  A.  to  B.  by  means  of  A.'s 
cheque  on  his  bankers,  the  limitation  as  to  A.'s  cause  of 
action  for  money  lent  does  not  begin  to  run  until  the 
cheque  is  presented  and  cashed. 

Oarden  v.  Bmoe. 

L.  R.  3  C.  P.  300-802  (s.  c.  37  L.  J.  C.  P.  112 ;  18  L.  T.  544;  16  W.  R.  866). 

Statute  of  Limitations.  —  Banker's  Cheque.  —  Bill  of  Exchange,  — Loan.  [800] 

The  plaintiflf  having  agreed  to  lend  the  defendant  a  sum  of  money,  gave  him 
a  cheque  for  the  amount,  which  the  defendant  paid  into  his  bankersi  receiving 
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eredit  for  it.    The  cheque  was  not  paid  by  the  plaintiff's  bankers  till  some  days 
later.     In  an  action  for  the  money  so  lent :  — 

Held,  that  the  Statute  of  Limitations  only  ran  from  the  time  of  the  payment 
of  the  cheque  by  the  plaintiff's  bankers. 

Declaration  for  money  lent,  and  on  accounts  stated 

Plea :  the  Statute  of  Limitations. 

The  case  was  tried  at  the  sittings  in  Middlesex  after  Trinity 
Term,  before  Montague  Smith,  J. ,  when  it  was  proved  that  the 
plaintiff,  having  promised  to  lend  the  defendant  £100,  gave  him 
cheques  for  the  amount,  the  last  cheque,  on  which  alone  any  ques- 
tion arose,  being  given  to  the  defendant  on  the  14th  of  June,  1861. 
The  defendant  paid  the  cheque  into  his  bank  on  the  following  day 
(June  15),  and  received  credit  for  it  The  defendant,  having 
omitted  to  indorse  it,  though  made  payable  to  his  order,  the  cheque 
was  returned  to  him  for  his  signature,  and  was  not  presented  to 
the  plaintiff's  bankers  and  paid  by  them  till  the  21st  of  June. 
The  writ  was  issued  by  the  plaintiff  on  the  21st  of  June,  1867.  A 
verdict  was  entered  for  the  defendant  on  the  plea  of  the  Statute  of 
Limitations,  with  leave  to  the  plaintiff  to  move  to  enter  the  verdict 
for  £45,  the  amount  of  the  last  cheque,  on  the  ground  that  the 
statute  did  not  commence  to  run  till  the  payment  of  the  cheque 
by  the  plaintiff's  bankers. 

Tapping  having  obtained  a  rule  pursuant  to  the  leave  reserved, 

Henry  James  and  Philbrick  showed  cause.  —  The  cause  of  action 
arose  when  the  cheque  was  given,  or,  at  any  rate,  when  it  passed 
into  the  hands  of  third  parties,  the  defendant's  bankers,  who  were 
holders  for  value.  A  cheque  is  an  inland  bill  of  exchange,  and 
giving  a  cheque  has  the  same  effect  as  giving  money,  unless  it  is 
subsequently  dishonoured.  In  Byles  on  Bills,  8th  ed.,p.  23,  it  is 
said,  "A  cheque,  unless  dishonoured,  is  payment;"  so  in 
[*  301]  Chitty  on  Contracts,  *  7th  ed.,  p.  662,  it  is  said, "A  cheque 
operates  as  payment  until  it  has  been  presented  and 
refused."  In  Irving  v.  Veitch,  3  M.  &  W.  90,  it  was  held  that 
when  a  debtor  draws  a  bill  of  exchange,  and  gives  it  for  his  debt, 
it  operates  as  payment  from  the  time  it  is  given  to  the  creditor, 
and  not  from  the  time  when  it  is  paid.  Tumey  v.  Dodwell,  3  E. 
&  B.  136,  23  L.  J.  Q.  B.  137 ;  Oowan  v.  Forster,  3  B.  &  Ad.  507,  are 
similar  cases. 

[BoviLL,  Ch.  J.  —  In  each  of  those  cases  the  giving  of  the  bill  of 
exchange  was  treated  as  an  acknowledgment  of  the  debt] 
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In  the  judgments  the  giving  of  the  negotiable  instrument  is  said 
to  have  been  part  payment  In  Fbarce  v.  Davis^  1  Mood.  &  Kob. 
365,  Patteson,  J.,  says,  "  It "  (a  cheque)  "  operates  as  payment 
until  it  has  been  presented  and  refused ;  and  even  if  payment  of  it 
be  refused,  the  refusal  must  be  proved  to  have  taken  place  before 
action  brought."  Evidence  that  a  bill  of  exchange  has  been  given 
will  support  a  plea  of  payment,  and  not  of  accord  and  satisfaction 
only.  The  cheque  must,  at  any  rate,  have  amounted  to  payment 
from  the  time  it  got  into  the  hands  of  a  third  party  for  value,  as 
the  plaintiff  was  then  liable  to  be  sued  on  it 

[Willes,  J.  —  That  was  as  if  the  plaintiff  had  given  defendant  a 
promissory  note,  and  told  him  to  raise  money  on  it  The  six  years 
must  be  six  years  on  every  day  of  which  the  plaintiff  could  have 
sued  out  a  writ  against  the  defendant] 

Suppose  the  converse  case,  that  A.  had  promised  to  lend  B.  £50, 
and  had  given  him  a  cheque  for  that  amount,  could  B.  sue  A.  for 
not  having  lent  him  the  money? 

Keane,  Q.  C,  and  Tapping,  in  support  of  the  rule,  were  not 
called  on. 

Bovill,  Ch.  J.  —  I  think  this  rule  should  be  made  absolute.  The 
only  question  is  whether  the  cheque  should  be  treated  as  an  ad- 
vance from  the  time  it  was  given  to  the  defendant,  and  used  by 
him,  or  only  from  the  time  it  was  paid  by  the  plaintiff.  I  think  it 
must  be  considered  as  an  advance  from  the  latter  time  only,  and 
that  the  Statute  of  Limitations  did  not  begin  to  run  before  the 
cheque  was  paid.  I  quite  agree  with  all  the  cases  that 
have  *  been  cited,  but  in  all  of  them  the  cheque  has  been  [*  302] 
treated  as  an  acknowledgment  of  a  pre-existing  debt  Here 
the  debt  did  not  accrue  till  the  payment  of  the  cheque. 

Keating,  J.  —  I  am  of  the  same  opinion.  The  question  is,  when 
could  the  plaintiff  have  first  sued  the  defendant  for  money  lent  ? 
And  it  seems  to  me  that  he  could  not  have  done  so  till  he  had  lent 
the  money,  which  was  when  the  cheque  was  cashed  on  the  21st  of 
June. 

Montague  Smith,  J.  —  I  think  the  loan  was  when  the  plaintiff's 
money  passed  into  the  hands  of  the  defendant,  and  not  when  the 
cheque  was  given.  Otherwise  it  follows  that  if  an  action  had  been 
brought  by  the  plaintiff  for  money  lent  he  would,  according  to  the 
opinion  of  Patteson,  J.,  have  been  able  to  recover  the  amount  of 
the  cheque,  although  the  cheque  might  have  been  subsequently 
dishonoured. 
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BoviLL,  Ch.  J. —  My  Brother  Willeb,  who  has  been  obliged  to 
leave  the  Court,  was  of  the  same  opinion.  liule  absolute. 


ENGLISH  NOTES. 

In  England,  where  a  bill  is  given  to  secure  money  lent,  the  causes  of 
action  upon  the  bill  and  for  the  money  lent  are,  in  each  case,  subject 
to  a  six  years'  limitation.  But  in  Scotland,  although  the  action  upon 
the  bill  cannot  be  brought  after  six  years  from  the  due  date,  the 
action  upon  the  debt,  if  otherwise  proved,  will  hold  good  for  the  full 
period  of  forty  years.  See  Stirling  (4  March,  1830),  8  Shaw,  638; 
Damley  (6  March,  1846),  7  Dunlop,  595;  Kerr's  Trustees  (16  Nov., 
1883),  11  Rettie,  108. 

Upon  a  contract  to  indemnify  an  accommodation  acceptor,  the  Statute 
of  Limitations  begins  to  run  from  the  time  at  which  the  plaintiff  is 
damnified  by  actual  payment.  Reynolds  v.  Doyle  (1840),  1  Man.  & 
Gr.  753,  2  Scott  N.  E.  45,  4  Jur.  992.  And  the  same  as  to  the  right 
of  indemnity  between  co-sureties,  one  of  whom  has  paid  more  than  his 
proportion.  Davies  v.  Humphries  (1840),  6  M.  &  W.  163,  4  Jur. 
250. 

But  if  a  person  liable  to  indemnify  another  upon  a  bill,  pays  the  bill 
before  maturity,  the  cause  of  action  for  indemnity  does  not  arise  until 
the  date  when  the  bill  would  have  become  paj'able.  Coppin  v.  Gh'ay 
(1842),  1  Y.  &  C.  205, 11  L.  J.  Ch.  105. 

Although  a  promissory  note  payable  on  demand /7rim^  facie  indicates 
a  present  existing  liability  enforceable  without  demand,  where  a 
promissory  note  was  given  accompanied  by  a  memorandum  stating  that 
the  note  was  given  as  a  collateral  security  for  a  banking  account  to  be 
kept  by  a  third  party,  it  was  held  that  the  cause  of  action  upon  the 
note  did  not  arise  until  a  balance  was  struck  showing  the  indebtedness 
of  that  party  to  the  bank.  HaHland  v.  Jukes  (1863),  1  H.  &  C.  667, 
3  F.  &  F.  149,  32  L.  J.  Ex.  162,  9  Jur.  (K  S.)  180, 7  L.  T.  792, 11  W. 
B.  619.  And  where  by  a  deed  reciting  that  a  sum  of  money  had  been 
lent  by  C.  to  A.,  A.  and  B.  entered  into  a  joint  and  several  covenant  to 
pay  the  sum  with  interest  ''on  demand,"  it  was  held  that  the  cause  of 
action  on  the  covenant  against  B.  did  not  arise  until  demand.  In  re 
Brown's  Estate,  Brown  v.  Brown  (1893),  2  Ch.  300,  62  L.  J.  Ch.  695, 
69  L.  T.  12,  41  W.  B.  440.  And  where  A.  and  certain  other  persons, 
as  sureties,  gave  a  joint  and  several  promissory  note  to  a  bank  for  the 
amount  of  a  loan  from  the  bank  to  a  company,  and  the  bank,  in  an 
administration  suit,  established  a  claim  against  the  estate  of  A.,  who 
had  died,  it  was  heJd,  in  an  action  by  the  executrix  of  A.,  claiming 
contribution  against  the  co-sureties   that  if  the  Statute  of  Limitations 
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could  begin  to  run  against  such  a  claim  before  the  surety  had  paid 
more  thau  his  proportion,  it  could  not,  at  all  events,  begin  to  run  until 
the  liability  of  A.'s  estate  had  been  established  in  the  administration. 
Wolmerahaus&n,  v.  GuUick  (1893),  2  Ch.  514,  62  L.  J.  Ch.  773,  68  L. 
T.  753. 

Where  a  sum  of  money  is  deposited  for  safe  custody,  no  cause  of 
action  arises  until  a  demand  for  repayment  is  made,  and  an  action  for 
repayment  is  accordingly  not  barred  until  six  years  after  the  demand. 
In  re  Tidd,  Tidd  v.  Ov^eU  (1893),  3  Ch.  154,  62  L.  J.  Ch.  915,  69 
L.  T.  255,  42  W.  R.  25. 

AMERICAN  NOTES. 

The  only  notice  we  find  of  this  case  in  the  American  books  is  in  citations 
of  it  in  Wood  on  Limitations,  p.  244,  where  the  effect  of  it  is  misstated,  but 
it  is  correctly  stated  at  p.  312. 

In  Ehine*8  AdmWs  v.  Evans,  66  Penn.  St.  192 ;  5  Am.  Rep.  864,  it  was  held 
that  in  au  action  against  an  attorney  for  neglect  to  collect  a  note,  the  statute 
did  not  begin  to  run  from  his  receipt  of  the  note,  but  only  from  a  reasonable 
time  thereafter,  and  that  seventeen  months  was  more  than  a  reasonable  time. 

If  the  drawer  of  the  checks  has  no  funds  with  the  drawee,  the  statute  runs 
from  its  date.     Brush  y.  Barrett,  82  New  York,  400;  87  Am.  Rep.  569. 

The  statute  attaches  in  favor  of  the  drawer  of  a  check  from  a  reasonable 
time  for  presentation  for  payment.  Scroggin  v.  McClelland,  87  Nebraska, 
644 ;  40  Am.  St.  Rep.  520 ;  22  Lawyers'  Rep.  Annotated  110  (principal  case 
cited  in  notes). 

Where  the  debtor  gives  the  creditor  an  order  on  a  third  person  to  apply 
on  the  debt,  the  payment  will  be  regarded  as  having  been  made,  not  at  the 
time  of  the  giving  of  the  order,  but  at  the  time  of  the  receipt  of  the  proceeds, 
if  the  creditor  acted  in  good  faith  in  the  collection.  Buffinton  v.  Chase^  152 
Massachusetts,  534 ;  10  Lawyers'  Rep.  Annotated,  123. 

If  the  drawer  has  no  funds,  the  cause  of  action  accrues  from  the  time  the 
check  was  given.    Brush  v.  Barrett,  82  New  York,  400 ;  37  Am.  Rep.  569. 

If  the  check  is  certified,  the  statute  does  not  begin  to  run  until  demand. 
Girard  Banky.  Bank  of  Penn.  Totonship,  39  Penn.  St.  92;  Meads  v.  Merchants' 
Bank,  25  New  York,  143  ;  Atlantic  Batik  v.  Merchants'  Bank,  10  Gray  (Mass.), 
532  ;  Bank  of  the  Republic  v.  Baxter,  31  Vermont,  101. 
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No.  3.  — TANNER  v,  SMART. 
(K.  B.  1827.) 

No.  4  — STAMFORD,  SPALDING,  AND  BOSTON 
BANKING  CO.  t^.  SMITH. 

(c.  A.  1892.) 

RULE. 

The  acknowledgment  of  a  simple  contract  debt  to  take 
the  case  out  of  the  Statute  of  Limitations  (21  Jac  L,  a  16) 
must  be  an  acknowledgment  from  which  the  law  would 
imply  a  promise  to  pay ;  and  part  payment  to  have  the 
same  effect  must  be  such  a  payment  that  a  like  promise  to 
pay  the  remainder  may  be  implied,  and  must  be  a  pay- 
ment in  discharge  pro  tanto  of  the  debt. 

Tanner  v.  Smart. 

6  Barn.  &  Cress.  603-610  (30  K.  B.  461). 

Statute  of  Limitations.  — Acknowledgment, 

[603]  In  assumpsit  brought  to  recover  a  sum  of  money,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  upon  that  issue  was  joined.  At 
the  trial  the  plaintiff  proved  the  following  acknowledgment  by  the  defendant, 
within  six  years :  '^  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
as  I  can."  Hddy  that  this  was  not  sufficient  to  entitle  the  plaintiff  to  a  verdict, 
no  proof  being  given  of  the  defendant's  ability  to  pay. 

Assumpsit  on  a  promissory  note  for  £160,  bearing  date  the  19th 
January,  1816,  payable  on  the  30th  November  then  next.  Plea, 
actio  non  accrevit  infra  sex  annos,  upon  which  issue  was  joined. 
At  the  trial  before  Lord  Tenterden,  Ch.  J. ,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  plaintiff  proved  that  in  1819  the 

note  was  produced  to  the  defendant,  and  payment  of  it 
[*  604]  *  demanded ;  and  that  the  defendant  said,  **  I  cannot  pay 

the  debt  at  present,  but  I  will  pay  it  as  soon  as  I  can. " 
There  was  no  proof  of  any  ability  on  the  part  of  the  defendant  to 
pay  the  debt  A  verdict  having  been  given  for  the  plaintiff,  a 
rule  nisi  for  a  new  trial  was  obtained  in  Hilary  Term  last,  on  the 
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ground  that  such  an  acknowledgment  was  not  sufficient  to  take 
the  case  out  of  the  statute,  without  proof  of  ability.  Cause  was 
shown  against  the  rule  by  the  Attorney -Greneral  and  D.  F.  Jones, 
and  F.  Pollock  was  heard  in  support  of  it ;  and  the  Court  took 
time  to  consider  of  their  judgment  The  material  facts  of  the 
case,  the  arguments  uiged  by  counsel,  and  the  authorities  cited, 
are  so  fully  commented  upon  in  the  judgment  of  the  Court,  that 
it  is  unnecessary  to  state  them  here. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden,  Ch.  J.  —  The  question  in  this  case  was, 
whether  an  acknowledgment,  which  implied  that  the  debt  for 
.which  the  action  was  brought  had  not  been  paid,  was  an  answer 
to  the  Statute  of  Limitations?  The  action  was  in  assumpsit 
Issue  was  joined  upon  the  statute,  and  the  acknowledgment  proved 
was,  *  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
as  I  can.*  The  point  therefore  is,  whether  this  is  such  an 
acknowledgment  as,  without  proof  of  any  ability  on  the  part  of 
the  defendant,  takes  the  case  out  of  the  statute? 

There  are,  undoubtedly,  authorities  that  the  statute  is  founded 
on  the  presumption  of  payment,  that  whatever  repels  that  pre- 
sumption is  an  answer  to  the  statute,  and  that  any  acknowledg- 
ment which  repels  that  presumption  is,  in  legal  effect,  a  promise 
to  pay  the  debt;  and  that  though  such  an  acknowledgment  is 
accompanied  with  only  a  conditional  promise  or  even  a 
refusal  to  pay,  the  *  law  considers  the  condition  or  refusal  [*  605] 
void,  and  considers  the  acknowledgment  of  itself  an  un- 
conditional answer  to  the  statute;  and  if  these  authorities  be 
unquestionable,  the  verdict  which  has  been  given  for  the  plaintiff 
ought  to  stand,  and  the  rule  for  a  new  trial  ought  to  be 
discharged. 

I  refer  to  the  cases  of  Yea  v.  Fouraker,  2  Burr.  1099 ;  Lloyd  v. 
Maund,  2  T.  R  760 ;  Bryan  v.  Horseman,  4  East,  599  ;  Leaper  v. 
Tatton,  16  East,  420 ;  Dowthwaite  v.  Tibhutt,  5  M.  &  S.  75 ;  Frost 
V.  Bengough,  1  Bing.  266  (25  B.  R  621) ;  Rowcroft  v.  Lomas,  4  M. 
&  S.  457 ;  Swan  v.  Sowell,  2  B.  &  Aid.  759 ;  Mountstephen  v. 
Brooke,  3  B.  &  Aid.  141.  But  if  there  are  conflicting  authorities 
upon  the  point,  if  the  principles  upon  which  the  authorities  I 
have  mentioned  are  founded  appear  to  be  doubtful,  and  the  oppo- 
site authorities  more  consonant  to  legal  rules,  we  ought  at  least 
to  grant  a  new  trial,  that  the  opportunity  may  be  offered  of  hav- 
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ing  the  decision  of  a  CJourt  of  error  upon  the  point,  and  that  for 
the  future  we  may  have  a  correct  standard  by  which  to  act 

The  Act  directs  that  all  actions  of  trespass  quart  clavsum 
/regit;  all  actions  of  trespass,  detinue,  trover,  or  replevin  for 
goods ;  all  actions  of  account  and  on  the  case,  other  than  actions 
concerning  trade  between  merchants;  and  all  actions  of  debt 
grounded  on  any  lending  or  contract  without  specialty,  —  shall  be 
commenced  and  sued  (with  an  exception  of  actions  for  slander) 
within  six  years  next  after  the  cause  of  action  or  suit,  and  not 
afterwards. 

Though  this  statute  puts  all  these  actions  upon  the  same 
[*  606]  footing,  it  is  only  in  actions  of  assumpsit  that  an  *  acknowl- 
edgment has  been  held  an  answer ;  and  when,  in  the  case 
of  ffurat  V.  Parker,  1  B.  &  Aid.  92  (18  R  R  440),  it  was  decided 
to  be  inapplicable  to  actions  of  trespass.  Lord  Ellenborough  gave 
what  appears  to  be  the  true  reason,  that  in  assumpsit  "  an  ac- 
knowledgment of  the  debt  is  evidence  of  a  fresh  promise ; "  and 
that  promise  is  considered  as  one  of  the  promises  laid  in  the 
declaration,  and  one  of  the  causes  of  action  which  the  declaration 
states.  If  an  acknowledgment  had  the  effect  which  the  cases  in 
the  plaintiff's  favour  attribute  to  it,  one  should  have  expected 
that  the  replication  to  a  plea  of  the  statute  would  have  pleaded 
the  acknowledgment  in  terms,  and  relied  upon  it  as  a  bar  to  the 
statute;  whereas  the  constant  replication,  ever  since  the  statute, 
to  let  in  evidence  of  an  acknowledgment,  is,  that  the  causes  of 
action  accrued  (or  the  defendant  made  the  promise  in  the  declara- 
tion) within  six  years ;  and  the  only  principle  upon  which  it  can 
be  held  to  be  an  answer  to  the  statute  is  this,  that  an  acknowl- 
edgment is  evidence  of  a  new  promise,  and,  as  such,  constitutes 
a  new  cause  of  action,  and  supports  and  establishes  the  promises 
which  the  declaration  states.  Upon  this  principle,  whenever  the 
acknowledgment  supports  any  of  the  promises  in  the  declaration, 
the  plaintiff  succeeds ;  when  it  does  not  support  them  (though  it 
may  show  clearly  that  the  debt  never  has  been  paid,  but  is  still  a 
subsisting  debt),  the  plaintiff  fails.  In  one  of  the  earliest  and 
leading  cases  upon  the  statute,  Heylin  v.  Hnatings,  Com.  54  (re- 
ported also  in  Ld.  Kaym.  389-421,  Salk.  29,  and  5  Mod.  425,  and 
mentioned  6  Mod.  309),  in  assumpsit  by  an  executor  for  goods 
sold  by  his  testator,  the  defendant  pleaded  the  statute, 
[*  607]  and  the  plaintiff  *  proved  that  within  six  years  defend- 
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ant  had  said,  "  If  you  can  prove  your  debt,  I  will  pay  it. " 
The  debt  had  been  contracted  above  six  years  when  this  occurred ; 
and  whether  this  evidence  would  prove  the  issue  for  the  plaintiff, 
Holt,  Ch.  J. ,  doubted.  On  motion  in  Court,  it  was  agreed  by  the 
whole  Bench,  that  if  six  years  elapse  after  a  debt  is  contracted, 
and  then  the  debtor  acknowledges  the  debt,  and  promises  to  pay, 
evidence  of  such  a  promise  and  acknowledgment  is  good  to  main- 
tain an  action;  but  they  doubted  whether  such  evidence  would 
support  an  action  upon  the  iSrst  contract,  and  whether  the  plaintiff 
should  not  have  declared  specially  upon  the  conditional  promise ; 
and  RoKEBY,  J. ,  thought  that  an  acknowledgment  in  such  case, 
without  a  promise,  would  not  bind ;  but  Holt,  Ch.  J. ,  thought  it 
would,  and  said,  it  had  often  been  so  held,  though  the  contrary 
had  also  been  held.  Holt,  Ch.  J.,  afterwards  talked  the  point 
over  with  ten  Judges  at  Sergeants'  Inn,  including  the  King's 
Bench  Judges,  and  they  agreed,  upon  consideration,  that  this 
promise,  after  six  years  elapsed,  was  sufficient  evidence  to  main- 
tain the  declaration;  for  the  defendant  expressly  promises  pay- 
ment on  proof  of  the  debt,  which  proof  may  be  made  in  the  same 
action.  They  all  agreed,  also,  that  if  a  man  acknowledged  a  debt 
after  six  years,  it  was  good  evidence  of  an  assumpsit,  upon  non- 
assumpsit  infra  sex  annos  pleaded,  for  the  jury  to  find  a  verdict 
for  the  plaintiff;  but  it  is  not  a  matter  upon  which,  if  foimd 
specially,  the  Court  could  give  judgment  for  the  plaintiff;  and 
the  reason  for  this  is,  because  the  jury  must  draw  the  conclusion 
from  evidence,  not  the  Court.  Lord  Raymond  and  Salkeld  both 
state  that  the  Judges  thought  that  a  general  indebitatus  assumpsit 
might  well  be  maintained,  because  the  defendant  had 
waived  the  *  benefit  of  the  statute ;  but  as  the  pleadings  [*  608] 
do  not  appear  to  have  been  calculated  to  raise  the  question 
of  waiver,  and  as  neither  of  the  reports  in  5th  or  6th  Mod.  Hep. 
notice  this  point,  we  have  cited  the  case  from  Com.  Bep.  because 
that  report  appeared  to  accord  best  with  legal  principles. 

In  Green  v.  Crane,  Ld.  Raym.  1101,  6  Mod.  309,  Salk.  28,  and 
11  Mod.  37,  in  assumpsit  by  an  executor  upon  promises  to  his 
testator,  and  non-assumpsit  infra  sex  annos,  the  plaintiff  proved, 
that  within  six  years  the  defendant  owned  the  debt,  and  promised 
payment;  but  the  acknowledgment  and  promise  were  made,  not 
in  the  testator's  lifetime,  but  after  his  death;  and  whether  that 
evidence  would  maintain  the  issue  was  the  question;  and  after 
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the  case  had  been  stiiTed  twice,  and  the  Court  had  taken  further 
time  to  advise,  Holt,  Ch.  J.,  delivered  the  resolution  of  the 
Court,  that  they  were  all  of  opinion  that  the  action  could  not  be 
maintained,  the  promise  being  made  to  the  executor,  and  so  out 
of  the  issue.  In  Sard  v.  Wirie,  3  East,  409,  the  facts  were 
exactly  similar  to  those  in  Oreen  v.  Crane,  and  the  Court  acted 
upon  that  decision.  In  Ward  v.  Hunter,  6  Taunt  210,  there  was 
a  similar  determination.  In  Manton  v.  Sculthorp,  Trin.  1818, 
the  same  point  occurred  again  in  the  King's  Bench,  and  they 
decided  accordingly,  that  the  acknowledgment  to  the  executor 
was  not  evidence  upon  promises  to  the  testator,  and  a  nonsuit  was 
entered.  In  Fiitam  v.  Foster,  1  R  &  C.  24A  (25  R  R  385),  in 
an  action  against  Foster  and  Norris  and  wife  upon  promises  made 
by  Foster  and  the  wife  dum  sola,  the  defendants  pleaded  the 
statute,  that  the  cause  of  action  did  not  accrue  within  six 
[*  609]  years.  Issue  was  taken  thereupon,  and  the  plaintiff  *  proved 
an  acknowledgment  by  Foster  after  the  marriage  of  Norris 
and  wife ;  and  whether  that  supported  the  issue,  and  entitled  the 
plaintiff  to  a  verdict,  was  the  question ;  and  upon  argument,  the 
Court  was  clear  it  did  not ;  for  the  issue  was,  whether  there  was 
any  such  promise  within  six  years  as  the  declaration  stated  ?  viz. , 
a  promise  whilst  the  wife  was  sole;  and  a  promise  after  the  wife 
was  married  was  not  within  that  issue. 

All  these  cases  proceed  upon  the  principle  that  under  the  ordi- 
nary issue  on  the  Statute  of  Limitations  an  acknowledgment  is  only 
evidence  of  a  promise  to  pay ;  and  unless  it  is  conformable  to,  and 
maintains  the  promises  in  the  declaration,  though  it  may  show  to 
demonstration  that  the  debt  has  never  been  paid,  and  is  still  sub- 
sisting, it  has  no  effect.  The  question  then  comes  to  this,  Is 
there  any  promise  in  this  case  which  will  support  the  promises  in 
the  declaration  ?  The  promises  in  the  declaration  are  absolute  and 
unconditional,  to  pay  when  thereunto  afterwards  requested.  The 
promise  proved  here  was,  *  I'll  pay  as  soon  as  I  can,"  and  there 
was  no  evidence  of  ability  to  pay,  so  as  to  raise  that  which  in  its 
terms  was  a  qualified  promise,  into  one  that  was  absolute  and 
unqualified.  Had  it  been  in  terms,  what  it  is  in  substance, 
"  Prove  that  I  am  able  to  pay,  and  then  I  will  pay, "  it  would  have 
been,  what  the  promise  was  taken  to  be  in  Heylin  v.  Hastings,  a 
conditional  promise,  and  when  the  proof  of  ability  should  have 
been  given,  but  not  before,  an   absolute  one.     Upon  a  general 
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acknowledgment  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may,  and  ought  to  be,  implied;  but  where  the 
party  guards  his  acknowledgment,  and  accompanies  it  with  an 
express  declaration  to  prevent  any  such  implication,  why 
shall  not  the  rule  eapressum  */acit  cessare  taciturn  apply  ?  [*  610] 
In  Bicknell  v.  Keppell,  1  Bos.  &  P.  (N.  E.)  20,  where  the 
question  was,  whether  the  case  was  taken  out  of  the  statute  by  a 
letter,  in  which  the  defendant  referred  the  plaintiff  to  his  solici- 
tors, and  said,  "  They  are  in  possession  of  my  determination  and 
ability,''  Mansfield,  Ch.  J.,  seemed  to  think  the  defendant's 
ability  would  come  in  issue  upon  the  trial,  and  that  the  solicitors 
might  be  examined  as  to  the  defendant's  ability,  as  well  as  to  the 
determination  he  had  communicated  to  them ;  and  in  the  late  case 
of  A' Court  V.  Cross,  3  Bing.  329,  where  the  defendant  said,  **  I 
know  I  do  owe  the  money,  but  the  bill  I  gave  is  upon  a  three- 
penny stamp,  and  I  will  never  pay  it,"  Gaselee,  J.,  thought 
this  acknowledgment  did  not  amount  to  a  promise  to  pay,  or  take 
the  case  out  of  the  statute ;  and  the  Court,  upon  argument  on  both 
sides,  were  of  opinion  that  he  was  right,  and  that  where  the 
defendant  distinctly  and  expressly  declared  that  he  would  not 
pay,  a  promise  could  not  be  raised  by  implication  that  he  would. 
Upon  legal  principles,  it  appears  to  us  that  this  decision  was 
right,  and  that  in  this  case  the  rule  for  a  new  trial  ought  to  be 
made  absolute.  Eule  absolute  for  a  new  trial. 

The  Stamford,  Spalding,  and  Boston  Banking  Co.  v.  Smith. 

1892,  1  Q.  B.  765-771  (8.  c.  61  L.  J.  Q.  B.  405  ;  66  L.  T.  306 ;  40  W.  B.  355). 
Statute  of  Limitations*  -—  Acknowledgment  —  Part  Payment  to  a  Stranger.  [765] 

In  an  action  by  the  indorsees  against  the  maker  of  a  promissory  note,  it 
appeared  that  after  the  indorsement  and  within  six  years  of  the  oommenoement 
of  the  action,  the  defendant  made  a  payment  on  account  of  the  note  to  the 
payee,  who  had  no  authority  to  receive  the  money  on  hehalf  of  the  plaintiffs. 

Heidf  that  sucb  payment  was  not  a  sufficient  acknowledgment  to  take  tho 
ease  out  of  the  Statute  of  Limitations. 

This  was  an  appeal  from  a  judgment  of  Vaughan  Williams,  J. , 
on  the  trial  of  an  action  without  a  jury  at  the  Northampton 
Assizes,  1891. 

The  defendant,  on  October  9,  1879,  gave  a  promissory 
note  ♦promising  to    pay  Charles  Konow  or    order    on  [*766] 
demand  £200  with  interest  at  £5  per  cent 
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At  that  time  Eonow  had  an  account  at  the  Northamptonshire 
Union  Bank,  and  this  note  was  indorsed  by  Konow  and  handed  to 
the  bank  with  other  securities,  to  cover  his  account  which  was 
overdrawn.  In  January,  1882,  the  account  was  transferred  to  the 
plaintiffs'  bank,  who  paid  the  overdraft  to  the  Union  Bank,  and 
received  from  them  the  securities,  including  the  promissory  note, 
which  was  duly  indorsed  to  them.  Konow 's  account  with  the 
plaintiflfs'  bank  was  always  overdrawn,  and  interest  was  charged 
on  it  at  six  months'  intervals  and  added  to  the  account  for  which 
the  securities  were  held.  No  notice  was  given  to  the  defendant 
Smith  of  the  indorsement  of  the  note  to  the  Union  Bank  or  to  the 
plaintiffk 

The  defendant  paid  the  amount  of  the  bill  to  Konow  by  instal- 
ments of  principal  and  interest,  commencing  in  1883 ;  but  Konow 
did  not  inform  the  plaintiffs  of  these  payments  except  on  one 
occasion,  namely,  in  November,  1885,  when  the  defendant  paid 
him  an  instalment  of  £50,  and  Konow  paid  the  money  into  the 
plaintiffs'  bank  and  informed  the  manager  that  the  defendant  had 
paid  him  £50  off  the  note.  The  manager  then  made  a  special  note 
in  the  bank's  list  of  securities  to  the  following  effect:  "  Novem- 
ber 9,  1885.  Mr.  Konow  said  he  had  received  £50  on  account ; ' 
and  Konow  was  credited  in  his  account  with  that  sum.  In 
December,  1889,  the  defendant  paid  Konow  the  last  instalment 
due  on  the  note  and  took  from  him  a  receipt  for  the  whole  amount ; 
but  Konow  did  not  give  up  the  note  to  him,  but  told  him  that  he 
would  destroy  it. 

In  1890  Konow  died,  and  his  estate  was  insolvent.  The  plain- 
tiffs applied  to  the  defendant  for  payment  of  the  note,  and  ulti- 
mately brought  this  action  against  him  in  the  early  part  of  1891 
claiming  the  amount  of  the  promissory  note,  less  the  £50  which 
they  had  received,  with  interest 

The  defendant  pleaded  the  Statute  of  Limitations,  and  the 
plaintiffs  relied  on  the  payment  of  £50  in  November,  1885,  as  an 
acknowledgment  taking  the  case  out  of  the  statute. 

The  learned  Judge  gave  judgment  for  the  defendant,  and  the 
plaintiffs  appealed. 
[*  767]       •  Lindsell  (W.  Graham  with  him),  for  the  plaintiffs.— 
The  payment  by  the  defendant  to  Konow  in  1885,  and  the 
payment  by  Konow  to  the  plaintiffs,  were  a  sufficient  acknowledg- 
ment of  the  debt  to  take  the  case  out  of  the  Statute  of  Limitations. 
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Eonow  was  not  a  mere  stranger ;  he  received  the  payment  as  part 
payment  of  the  note,  and  the  money  was  paid  to  him  on  the 
supposition  that  he  was  the  holder  of  the  note.  The  intention 
with  which  the  payment  is  made  must  determine  whether  it  has 
the  effect  of  a  fresh  promise  to  pay.  Here  the  intention  was  quite 
clear  that  the  payment  should  be  made  not  to  Eonow  personally, 
but  to  the  true  holder  of  the  note.  It  is  very  similar  to  Clark  v. 
Hooper y  10  Bing.  480,  where  interest  on  a  debt  was  paid  to  a 
person  as  the  administratrix  of  the  creditor,  but  it  turned  out  that 
the  person  receiving  the  money  had  not  taken  out  administration 
in  the  proper  diocese,  and,  therefore,  had  no  right  to  receive  the 
money.  It  was  there  held  that  the  payment  of  interest  was  a 
sufficient  acknowledgment  to  defeat  the  plea  of  the  Statute  of 
Limitations.  Moreover,  it  must  be  taken  that  Eonow  accepted 
the  payment  as  the  plaintiffs'  agent;  for  they  adopted  the  pay- 
ment by  accepting  the  amount  in  reduction  of  Eonow 's  debt  to 
them.     Megginson  v.  Harper,  2  Cr.  &  M.  322. 

Etherington  Smith,  and  Saymond,  for  the  defendant  —  The 
payment  of  the  instalment  in  1885  was  not  an  acknowledgment  of 
the  debt,  as  it  was  paid  to  a  party  who  had  no  right  to  receive  it. 
An  acknowledgment  is  only  evidence  of  a  promise  to  pay ;  there 
could  be  no  such  promise  here,  for  there  was  no  debt  owing  to 
Eonow.  Tanner  v.  Smart,  6  B.  &  C.  603  (p.  160,  arUe) ;  Ormfell  v. 
Glrdlestone,  2  Y.  &  C.  662 ;  Meggimon  v.  Harper,  2  Cr.  &  M.  322 ; 
Howcutt  V.  Bonser,  3  Ex.  491 ;  Davies  v.  Edwards,  7  Ex.  22 ; 
Oodwin  V.  CuUey,  4  H.  &  N.  373;  Green  v.  Humphreys,  26  Ch. 
D.  474;  Morgan  v.  Rowlands,  L.  R  7  Q.  B.  493 ;  Mitchell's  Claim, 
L  R  6  Ch.  822 ;  Cripps  v.  Davis,  12  M.  &  W.  159.  In  aark 
V.  Hooper,  the  want  of  title  in  the  administratrix  was  merely  a 
technical  one;  the  interest  was  paid  as  due  to  the  intestate's 
estate,  and  she  could  at  any  time  have  perfected  her  title 
by  *  taking  out  administration  in  the  right  diocese.  If  [*768] 
the  case  goes  beyond  that  it  is  not  good  law. 

If  Eonow  received  the  payment  as  agent  for  the  plaintiffs,  he 
must  have  received  all  the  other  payments  in  the  same  capacity. 
In  that  case  the  whole  debt  on  the  note  is  paid  off.  The  plain- 
tiffs cannot  adopt  one  payment  without  adopting  the  others. 

Lindsell,  in  reply. 

Lord  Herschell.  —  In  this  case  the  defendant  gave  to  Eonow 
a  promissory  note  for  £200  for  value.     Eonow  indorsed  the  note 
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to  the  Union  Bank  as  security  for  bis  account ;  and  this  account 
was  paid  off  by  the  plaintiff  bank,  and  the  note  was  indorsed  to 
them.  When  this  action  was  brought  by  the  plaintiffs  the  debt 
was  barred  by  the  Statute  of  Limitations ;  but  the  plaintiffs  seek 
to  avoid  the  operation  of  the  statute  by  part  payment  by  the  de- 
fendant in  respect  of  the  note.  The  payment  relied  on  was  in 
1885;  and  if  that  payment  was  a  sufficient  payment,  it  was 
within  six  years  of  the  commencement  of  the  action,  and,  there- 
fore, the  statute  could  not  be  a  bar.  But  the  payment  was  not 
made  to  the  plaintiffs;  it  was  made  to  Konow.  The  plaintiffs 
contend  that  the  payment,  being  made  on  account  of  the  debt  to 
Eonow,  amounted  to  an  acknowledgment  that  the  renminder  of 
the  debt  was  then  due,  and  that  the  acknowledgment  enured  to 
the  benefit  of  the  plaintiffs.  Subsequently,  and  before  this  action 
was  brought,  the  remainder  of  the  debt  was  paid  to  Eonow  by  the 
defendant,  who  was  not  aware  of  the  indorsement  of  the  note. 
The  argument  on  behalf  of  the  plaintiffs  is  that,  although  the 
payment  in  1885  was  not  made  to  Eonow  intentionally  as  agent 
for  the  Union  Bank,  or  with  the  knowledge  that  they  had  any 
interest  in  the  note,  but  in  the  belief  that  the  debt  was  still  due 
to  Eonow,  nevertheless  the  plaintiffs  could  take  advantage  of  the 
payment,  and  that  a  promise  may  be  inferred  to  pay  the  remainder 
of  the  debt  to  any  one  who  is  entitled  to  sue  upon  the  note.  It 
cannot  be  disputed  that  an  acknowledgment,  in  order  to  exclude 
the  operation  of  the  statute,  must  be  absolute  and  unconditional, 
and  one  from  which  a  promise  to  pay  the  debt  can  be  inferred. 

But  it  was  argued  that  if  an  acknowledgment  is  in  fact 
[*769]  made,    it  is   immaterial   to  whom  *it   is  made.     Such 

appears  to  have  been  considered  the  law  at  one  time,  and 
there  are  certainly  some  dicta  to  that  effect ;  but  that  is  not  the 
law  now.  In  my  opinion,  since  the  decision  in  Tanner  v.  Smarts 
6B.  &C.  603  (p.  160,  arUe),  it  has  been  abundantly  settled  that  an 
acknowledgment  to  a  stranger  is  not  sufficient  It  must  be  to  the 
creditor  or  his  agent,  to  some  one  who  was  entitled  to  receive 
payment  of  the  debt,  and  to  whom  you  could  presume  a  promise 
to  pay  the  debt  This  was  laid  down  in  the  judgment  of  Pollock, 
C.  B. ,  in  Godwin  v.  Culleyy  4  H.  &  N.  373.  The  case  specially 
relied  on  by  the  plaintiffs  was  Clark  v.  Hooper,  10  Bing.  480, 
where  a  payment  had  been  made  to  a  person  as  administratrix, 
who  had  not   in  fact  taken   out  administration   in  the  proper 
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diocese.  There  were,  doubtless,  in  that  case  dicta  by  Tindal, 
Ch.  J.,  and  Park,  J.,  that  the  payment  had  the  same  effect  as  an 
acknowledgment  to  a  third  peison,  which  seems  to  have  been 
thought  by  those  Judges  sufficient  But  I  do  not  think  that  at 
the  present  time  the  decision  can  be  supported  on  that  ground. 
If,  then,  an  acknowledgment,  in  order  to  be  sufficient,  must 
amount  to  a  promise  to  pay  made  either  to  the  creditor  or  his 
agent,  it  would  seem  a  fortiori  that  a  payment  must  be  made  to 
the  creditor  or  his  agent  It  would  be  a  misuse  of  language  to 
call  it  a  payment  unless  it  was  made  to  the  creditor  or  his  agent 
Unless  it  was  a  discharge  of  the  liability  it  was  not  a  payment  at 
all.  The  money  might  pass,  but  there  was  no  discharge  of  the 
debt  unless  it  was  received  by  the  person  to  whom  it  was  due  or 
by  an  agent  on  his  behalf.  There  may  be  an  exception  to  the  rule 
in  the  case  of  a  payment  to  a  person  filling  a  representative 
capacity,  or  who  was  believed  to  fill  that  capacity ;  in  such  a  case 
the  payment  might  enure  for  the  benefit  of  the  persons  for  whose 
benefit  it  was  believed  to  be  made.  This  would  support  the 
decision  in  Clark  v.  Hooper.  The  payment  there  was  made  to 
the  administratrix  in  her  representative  capacity,  with  the  inten- 
tion that  it  should  enure  for  the  benefit  of  the  estate  of  the 
intestate,  and  when  a  proper  administration  was  taken  out  the 
administratrix  would  be  able  to  take  advantage  of  the  payment. 
Unless  Clark  v.  Hooper  can  be  supported  on  that  ground, 
I  do  not  think  it  *  can  be  supported  consistently  with  [*  770] 
other  decisiona  At  the  time  when  the  payment  was  made 
there  was  no  other  representative  of  the  estate,  there  was  no  other 
person  to  whom  the  payment  could  have  been  made,  and  the  inten- 
tion of  the  debtor  was  to  make  the  payment  to  the  estate,  not  to 
the  individual  who  received  it  However,  in  my  opinion  there 
is  now  no  question  that  a  payment  or  acknowledgment  must  be 
made  to  the  creditor  or  his  agent 

In  the  present  case,  when  the  defendant  made  the  payment  to 
Konow  in  1885,  it  is  clear  that  he  did  not  intend  to  pay  it  to  him 
as  the  representative  of  the  Union  Bank,  or  in  any  representative 
capacity,  but  thinking  that  he  was  discharging  his  liability  to 
Konow.  There  was  no  acknowledgment  or  implied  promise  to 
any  one  but  Konow.  The  plaintiffs  could  only  establish  their 
case  by  showing  that  Konow  was  the  agent  of  the  bank.*  But  at 
that  time  he  was  not  their  agent  *  the  payment  did  not  discharge 
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the  defendant's  liability,  and  the  bank  might  have  sued  him  the 
next  day  for  the  whole  amount  But  it  was  argued  that  the  bank 
afterwards  adopted  the  transaction  and  accepted  Konow  as  their 
agent  to  receive  the  money.  I  am  not  satisfied  that  this  would  be 
sufficient;  but,  if  it  would,  the  plaintiffs  are  in  this  difficulty, 
that  if  the  bank  adopted  Konow  as  their  agent  for  receiving  the 
payment  in  November,  1885,  they  could  not  repudiate  the  subse- 
quent transactions  in  which  Konow,  acting  just  as  he  had  done 
before,  received  other  payments  from  the  defendant,  he  having  no 
notice  that  the  agency  was  put  an  end  to.  In  that  case  the  note 
was  entirely  discharged.  On  these  grounds,  I  think  that  the 
plaintiffs  have  not  shown  anything  to  exclude  the  operation  of  the 
statute,  and,  consequently,  that  it  is  a  bar  to  their  claim.  The 
appeal  must,  therefore,  be  dismissed. 

LiNDLEY,  L.  J.  —  I  am  of  the  same  opinion.  It  would  be  very 
hard  if  the  defendant  were  compelled  to  pay  the  note  over  again 
when  he  had  honestly  paid  the  person  whom  he  believed  to  be 
his  creditor.  This  is  one  of  the  few  cases  in  which  the  Statute  of 
Limitations  comes  to  the  aid  of  a  man  who  has  an  honest  defence. 
The  facts  of  the  case  are  not  disputed.     The  only  question  is 

whether  the  payment  by  the  defendant  to  Konow  in 
[*  771]  *  1885  was  such  an  acknowledgment  of  indebtedness   to 

the  plaintiffs  as  is  required  to  take  the  case  out  of  the 
Statute  of  Limitations.  It  was  formerly  thought  that  an  acknowl- 
edgment to  a  third  person  was  sufficient,  but  it  is  now  well  estab- 
lished that  it  is  not  sufficient  Tanner  v.  Smart,  6  B.  &  C.  603 
(p.  160,  ante),  established  that,  and  I  take  it  to  be  perfectly  settled 
that  there  must  be  payment  to  the  creditor  or  some  one  who  is 
his  agent  Nor  is  there  any  case  which  throws  any  doubt  upon 
that  rule  except  Clark  v.  Hooper,  10  Bing.  480,  in  which  the  pay- 
ment was  made  by  a  mistake  of  both  parties.  It  was  intended  to  be 
made  to  the  administrator  of  the  creditor,  and  it  was  made  to  one 
who  was  an  administrator,  but  not  in  that  diocese.  I  agree  that 
if  that  decision  be  rested  on  the  ground  that  a  payment  to  a  third 
party  was  sufficient,  it  cannot  be  sustained ;  but  on  the  facts  of  the 
case  I  see  no  reason  to  question  the  decision. 

Kay,  L  J.  —  I  also  am  of  the  same  opinion.  The  short  ground 
of  my  decision  is  that  the  money  handed  to  Konow  was  not  pay- 
ment of  part  of  the  debt  Lord  Tenterden's  Act  only  excepts 
payments  of  principal  or  interest  from  which  a  promise  to  pay 
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might  be  presumed  before  the  Act.  A  promise  to  pay  never  could 
have  been  presumed,  before  the  Act,  from  a  payment  to  a  third 
party.  It  must  have  been  a  payment  in  discharge  of  part  of  the 
debt.  Therefore,  such  a  handing  over  of  money  as  took  place  in 
the  present  case  (I  do  not  call  it  a  payment,  for  it  was  not  a  pay- 
ment) could  not  properly  be  an  acknowledgment  sufficient  to  pre- 
vent the  operation  of  the  Statute  of  Limitations.  I  therefore 
agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

ENGLISH  NOTES. 

A  promise  to  pay,  accompanied  by  an  expression  of  present  inability 
to  pay,  may,  according  to  the  context  and  surrounding  circumstances, 
be  construed  as  a  conditional  promise,  or  as  an  absolute  promise  to  pay 
within  a  reasonable  time.  Tanner  v.  Smart,  supra ;  Collis  v.  Stack 
(1857),  1  Hurl.  &  N.  605,  26  L.  J.  Ex.  138  ;  Lee  v.  Wilm^t  (1866), 
L.  R.  1  Ex.  364,  35  L.  J.  Ex.  175,  14  L.  T.  627,  14  W.  R.  993  (a  case 
on  the  verge) ;  Chas&more  v.  Turner  (Ex.  Ch.  1875),  L.  R.  10  Q.  B. 
600,  45  L.  J.  Q.  B.  66,  33  L.  T.  323,  24  W.  R.  70  (where  the  letter 
was  construed  as  an  absolute  promise  to  pay  within  a  reasonable  time) ; 
Meyerhoffy.  Froehlich  (C.  A.  1878),  4  C.  P.  D.  63,  48  L.  J.  C.  P. 
43,  39  L.  T.  620,  27  W.  R.  258  (where  the  Court  of  Appeal  held  that 
there  was  a  conditional  promise  to  pay  when  able,  but  the  condition 
had  not  been  fulfilled,  so  that  the  case  was  not  taken  out  of  the  statute) ; 
In  re  Bethell,  Bethell  v.  Beth  ell  (1887),  34  Ch.  D.  561,  56  L.  J.  Ch. 
334, 56  L.  T.  92,  35  W.  R.  330  (where  an  expression  in  a  letter,  "  I  will 
send  it  you  as  soon  as  possible,'^  was  construed  b^  Stirling,  J.,  having 
regard  to  the  surrounding  circumstances,  which  showed  the  writer  to  be 
impecunious,  as  a  conditional  promise,  which  did  not,  as  the  condition 
had  not  come  to  pass,  take  the  case  out  of  the  statute). 

There  are,  on  the  other  hand,  cases  in  which  the  letter  relied  on  as 
an  acknowledgment  was  construed  as  a  mere  expression  of  hope  to  pay, 
which  is  not  enough  to  take  a  case  out  of  the  statute.  Such  cases  are, 
SmUh  V.  Thome  (Ex.  Ch.  1852),  18  Q.  B.  134,  21  L.  J.  Q.  B.  199; 
Rackham  v.  Mai^oU  (Ex.  Ch.  1857),  2  Hurl.  &  N.  196,  26  L.  J.  Ex. 
315,  3  Jur.  (N.  S.)  495. 

An  unconditional  promise  to  pay  the  debt  is  sufficient,  although 
there  is  a  difEerence  or  doubt  as  to  the  amount,  to  take  the  case  out  of 
the  statute.  Colledge  v.  Horn  (1825),  3  Bing.  119,  28  R.  R.  606; 
Gardner  v.  M'Mahon  (1842),  3  Q.  B.  561,  2  Gale  &  Dav.  593,  6  Jur. 
712  ;  Sidwell  v.  Mason  (1857),  2  Hurl.  &  N.  306,  26  L.  J.  Ex.  407; 
Chasemore  v.  Turner  (Ex.  Ch.  1875),  L.  R.  10  Q.  B.  500,  45  L.  J.  Q. 
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B.  (>6,  33  L.  T.  323,  24  W.  R.  70  ;  Sheet  v.  Lindsay  (1877),  2  Ex.  D. 
314,  46  L.  J.  Ex.  249,  36  L.  T.  98,  25  W.  R.  322. 

'<  Send  me  your  account,  made  up  to  Christmas  last,"  has  been  held 
sufficient  to  imply  an  unconditional  promise  to  pay.  Quincey  v. 
Sharpe  (1876),  1  Ex.  D.  72,  45  L.  J.  Ex.  347,  34  L.  T.  495,  24  W. 
E.  373.  So  has  a  letter  by  a  solicitor  who  was  authorised  to  receive 
accounts  from  a  former  solicitor,  —  "  Our  client  only  requires  you  to 
deliver  particulars  of  any  unsettled  bill  of  costs  you  may  have  against 
him.''  Curwen  v.  MUhum  (C.  A.  1889),  42  Ch.  D.  424,  38  W.  R.  49. 
And  see  Banner  v.  Berridge  (1881),  18  Ch.  D.  254,  50  L.  J.  Ch.  630, 
44  L.  T.  680,  29  W.  R.  844,  where  Kay,  J.,  was  of  opinion  that  where 
there  is  an  admission  of  a  pending  account  which  either  party  is  at 
liberty  to  examine,  a  promise  to  pay  may  be  inferred. 

The  following  was  held  not  to  be  a  promise  to  pay:  ^^I  thank  you 
for  your  very  kind  offer  to  give  up  the  rent  of  Tyn-y-Borwydd  (mean- 
ing certain  rent  which  had  been  retained  to  meet  the  debt  next  referred 
to)  next  Christmas,  but  I  am  happy  to  say  at  that  time  both  principal 
and  interest  will  have  been  paid  in  full."  Green  v.  Humphreys  (C. 
A.  1884),  26  Ch.  D.  474,  53  L.  J.  Ch.  625,  51  L.  T.  42. 

The  effect  of  the  Act  commonly  called  Lord  Tenterden's  Act  (9 
Geo.  IV.,  c.  14), is  well  explained  in  a  passage  of  "  Jervis'  New  Rules  " 
(by  Chief  Justice  Jbbyis),  which  is  cited  with  approbation  by  Lord 
Campbell  and  Mr.  Justice  Wightman  in  Everett  v.  Robertson  (1  Ellis 
&  Ellis,  16),  and  again  quoted  at  length  by  Lord  Justice  Mellish,  in 
the  case  of  In  re  River  Steamboat  Co.,  Mitchell's  Claim  (1871),  L. 
R.  6  Ch.  822  (at  p.  828).  The  passage  is  as  follows:  << Before  the 
statute  (Lord  Tenterden's  Act),  not  only  a  verbal  promise  to  pay  a 
debt  more  than  six  years  old,  but  a  bare  unconditional  acknowledg- 
ment of  its  existence,  made  within  six  years  before  action  brought,  had 
been  held  sufficient  to  take  the  case  out  of  the  statute  21  Jac.  1.,  c.  16,  s.  3. 
But  now,  in  order  to  revive  the  liability  of  the  debtor  after  the  expira- 
tion of  the  six  years  by  subsequent  acknowledgment  and  promise,  there 
must  be  a  proof  of  some  writing,  signed  by  himself,  either  containing 
an  express  promise  to  pay  the  debt,  or  being  in  terms  from  which  an 
unconditional  promise  to  pay  it  is  necessarily  to  be  implied.  If,  there- 
fore, the  writer,  although  he  admits  the  existence  of  a  debt,  refuses  to 
pay  it,  or  reserves  the  matter  for  further  consideration,  or  refers  the 
creditor  to  some  third  person  for  payment  or  the  like,  this  will  not 
be  sufficient  to  prevent  the  operation  of  the  statute."  After  citing 
the  above  passage,  Lord  Justice  Hellish  continues:  ^<  That  being  the 
ease,  there  must  be  one  of  these  three  things  to  take  the  case  out  of  the 
statute.  Eitlier  there  must  be  an  acknowledgment  of  the  debt,  from 
which  a  promise  to  pay  is  to  be  implied ;  or,  secondly,  there  must  be 
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an  unconditional  promiBe  to  pay  ;  or,  thirdly,  there  must  be  a  con- 
ditional promise  to  pay  the  debt,  and  evidence  that  the  condition  has 
been  performed."  This  judgment,  and  the  passage  cited  from  Jervis' 
book,  are  again  cited  by  Blackburn,  J.,  in  Morgan  v.  Rowlands  (1872), 
L.  R.  7  Q.  B.  493,  41  L.  J.  Q.  B.  187,  189,  26  L.  T.  856,  20  W.  R. 
726. 

By  the  14th  section  of  the  Mercantile  Law  Amendment  Act,  1866 
(19  &  20  Vict.,  c.  97),  which  in  effect  repeats  a  provision  in  Lord 
Tenterden's  Act  (9  G-eo.  IV.,  c.  14,  s.  1),  part  payment  of  a  debt  by 
one  of  two  or  more  co-debtors  is  not  to  prevent  the  running  of  the 
statute  in  favour  of  the  other  co-debtor  or  co-debtors.  It  has  been 
held  that  this  does  not  apply  where  a  payment  is  made  by  one  co-debtor 
on  behalf  of  another  at  his  request.  In  re  Tucker,  Tucker  v.  Tucker 
(C.  A.),  1894,  3  Ch.  429,  63  L.  J.  Ch.  737,  71  L.  T.  463.  It  has  been 
also  held  that  the  section  does  not  apply  to  a  promise  by  one  of  sev- 
eral executors;  and  that  such  a  promise  is  sufficient  to  take  the  claim 
against  the  estate  out  of  the  statute.  In  re  MorcDanaldy  Dick  v.  Fraser, 
1897,  2  Ch.  181,  66  L.  J.  Ch.  630,  where  the  cases  under  this  clause  of 
Lord  Tenterden's  Act  are  reviewed  by  Stirling,  J. 

Under  a  composition  deed  made  on  an  arrangement  with  creditors 
under  the  Bankruptcy  Acts,  if  the  deed  shows  that,  on  default  being 
made,  the  liability  on  the  original  debt  is  to  be  enforceable,  the  deed 
must  be  treated  as  an  acknowledgment  that  on  default  the  original 
debt  should  revive,  and  implies  a  fresh  promise  to  pay  the  debt. 
Irving  v.  Veitch  (1837),  3  M.  &  W.  90,  7  L.  J.  Ex.  25  ;  Ex  parte 
Amos,  In  re  Stock  (1896),  66  L.  J.  Q.  B.  146. 

An  acknowledgment  of  a  statute- barred  debt  given  by  the  debtor 
to  a  person  who  was  neither  the  agent  of,  nor  in  privity  with,  the 
creditor,  cannot  be  treated  as  a  promise  to  pay  the  debt  so  as  to  enable 
the  creditor  to  sue  the  debtor.  Rogers  v.  Quinn  (1889),  26  L.  J. 
Ir.  186. 

The  question  whether  payment  by  a  tenant  for  life  of  interest  on  a 
simple  contract  debt  keeps  alive  the  debt  so  as  to  be  enforceable  against 
the  real  estate  as  equitable  assets,  appears  to  have  been  considered  for 
the  first  time  in  the  case  of  In  re  Hollingshead,  Hollingshead  v. 
Webster  (1888),  37  Ch.  D.  651,  57  L.  J.  Ch.  400,  ^  L.  T.  758,  36 
W.  R.  660.  The  case  was  as  follows :  A  testator  being  indebted  on 
simple  contract  devised  his  real  estate  to  his  widow  for  life  with  re- 
mainder over,  and  appointed  his  widow  and  another  person  executors. 
The  widow  paid  interest  upon  the  debt  to  the  creditor  for  more  than 
six  years,  and  until  her  death.  The  real  estate  sold  by  a  mortgagee 
produced  a  surplus,  and  the  question  was  whether  this  surplus  was  to 
be  applied  as  equitable  assets  in  payment  of  the  debt  of  the  creditor. 
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It  was  held  by  Chitty,  J.,  that  the  inference  was  that  the  widow  had 
paid  the  interest  in  her  character  of  tenant  for  life.  After  observ- 
ing that  the  Statute  of  Limitations  to  be  applied  was  the  statute  of 
James,  and  that  the  law  of  the  statute,  and  case  law  founded  on  it,  had 
to  be  applied  by  analogy  to  a  case  where  there  was  a  statutory  liability 
under  the  statute  3  &  4  Will.  IV.,  c.  104,  which  could  only  be  enforced  by 
proceedings  in  equity,  the  learned  Judge  comes  to  the  following  con- 
clusion upon  the  law  (37  Ch.  D.  659) :  **  The  right  principle  to  adopt  is, 
that  so  far  as  the  real  estate  is  concerned  there  is  no  one  else  but  the 
tenant  for  life  to  pay  the  interest;  that  in  making  such  payment  he 
represents  the  whole  estate  ;  that  the  payment  is  an  admission  of  the 
liability  to  the  debt  affecting  the  real  estate  of  which  he  is  in  posses- 
sion ;  it  is  sufficient  evidence  of  a  continuance  of  the  testator's  contract 
to  pay  the  debt,  or  (if  it  be  necessary  to  have  recourse  to  the  somewhat 
subtle  doctrine  of  a  promise  to  pay)  it  is  a  promise  to  pay  out  of  such 
real  estate  which  he,  as  the  person  in  possession  of  such  real  asset,  is 
competent  to  give  on  behalf  of  the  real  assets  generally,  and  so  as  to 
bind  those  who  take  in  remainder.  This  places  the  law  in  regard  to 
this  payment  of  interest  on  a  simple  contract  by  a  tenant  for  life  on  the 
same  footing  as  payment  of  interest  on  a  specialty  debt.''  In  coming 
to  this  conclusion  he  followed  the  principle  of  JRoddam  v.  Morley  (No. 
14,  p.  273,  po8t)j  so  far  as  it  was  there  decided  that  the  tenant  for  life 
represented  the  debtor  for  this  purpose  ;  although  (as  he  observed),  that 
case  being  decided  on  the  5th  section  of  the  statute  3  &  4  Will.  lY.,  c. 
42,  was  not  in  itself  conclusive  as  to  the  effect  of  the  statute  of  James. 
The  result  was  that  the  creditor  was  entitled  to  the  surplus  sale  money 
in  question. 

AMERICAN  NOTES. 

Tanner  v.  Smart  is  repeatedly  cited  in  Wood  on  Limitations.  The  matter 
in  question  is  controlled  in  many  States  by  statutory  enactments,  which 
specify  the  form  of  the  acknowledgment  and  promise,  which  is  generally  to  be 
in  writing,  and  supersede  all  the  confused  and  contradictory  decisions  of  the 
Courts  in  earlier  times. 

The  doctrine  of  the  Rule  is  now  prevalent  in  the  United  States,  but 
numerous  cases  of  construction  have  arisen  and  given  rise  to  the  question 
whether  the  circumstances  were  sufficient  to  raise  the  implication  of  a 
promise  to  pay.  A  glance  at  some  of  these  may  be  interesting,  chiefly  in  an 
historical  view. 

Some  of  the  earlier  cases  declared  the  doctrine  that  a  bare  acknowledgment 
of  the  existence  of  the  debt,  not  amounting  to  an  admission  of  indebtedness, 
is  sufficient  to  postpone  the  running  of  the  Statute  of  Limitations.  Cadmus  v. 
Dumon,  Coxe  (1  N.  J.  Law),  176;  Sheppard  v.  Cookf  2  Haywood  (Nor.  Car.), 
241;  Newlin  v.  Duncan,  1  Harrington  (Delaware),  204;  25  Am.  Dec.  66 
(noticing  Tanner  v.  Smart)  \  Burden  v.  McElhenny^  2  Nott  &  McCord  (So. 
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Car.)  60 ;  10  Am.  Dec.  570;  Bloodgood  v.  Bruen,  8  New  York,  362;  Henry  v. 
Rooty  33  New  York,  626.  And  this  doctrine  was  held  in  1887,  in  Chidsey  v. 
Powdl,  01  Missouri,  622. 

Some  of  these  decisions  went  so  far  as  to  hold  that  the  acknowledgment 
was  effectual  although  at  the  same  time  the  debtor  refused  to  pay  the  demand. 
Glenn  v.  McCullough,  Harper  Law  (So.  Car.),  311 ;  Ellicott  v.  Nichols,  7  Gill 
(Maryland),  85;  Elder  y.  Dyer,  26  Kansas,  604. 

But  contra:  Bell  v.  Rowland,  Hardin  (Kentucky),  301;  3  Am.  Dec.  729 ; 
Danfortk  v.  Culver,  11  Johnson  (N.  Y.),  146;  6  Am.  Dec.  361;  Bangs  v. 
HaU,  2  Pickering  (Mass.),  368 ;  13  Am.  Dec.  487 ;  Fries  v.  Boisselet,  9  Sergeant 
&  Rawle  (Penn.),  128;  11  Am.  Dec.  683;  Brainard  v.  Buck,  25  Vermont,  573; 
60  Am.  Dec.  291. 

In  Bell  y .  Rowland,  supra,  the  Court  said :  <*  Upon  the  first  point  we  have  had 
occasion  to  review  and  consider  the  English  decisions  on  the  construction  of 
their  Statute  of  Limitations ;  in  hopes  that,  as  their  statute  was  similar  to 
ours,  we  might  derive  from  those  decisions  satisfactory  light.  But  it  seems 
to  us  that  many  of  those  decisions  have  gone  unwarrantable  lengths  in  evad- 
ing the  statute ;  and  that  some  of  them  have,  indeed,  amounted  to  a  total 
disregard  of  its  provisions.  In  some  cases  it  is  said  that  the  slightest 
acknowledgment  will  be  sufficient.  And  in  one  case,  where  the  defendant 
said  to  the  plaintiff,  <  I  am  willing  to  settle  with  you,  but  I  owe  you  nothing,' 
it  was  adjudged  such  an  acknowledgment  of  the  debt  as  would  take  it  out  of 
the  statute.  A  plain  man,  whose  understanding  had  not  been  perverted  by 
legal  refinements  and  subtleties,  so  far  from  considering  the  expressions  as 
an  acknowledgment  of  the  debt,  or  a  promise  to  pay  it,  would  have  con- 
sidered them  as  a  positive  denial  of  the  existence  or  justice  of  the  claim. 

**  These  decisions  of  the  English  Courts  being  only  their  construction  of 
their  own  statute,  we  are  free  to  declare  we  do  not  consider  them  as  obliga- 
tory upon  us,  in  giving  a  construction  to  our  statute,  although  similar  in  its 
provisions  to  theirs ;  and  that  so  far  as  they  have  gone  upon  nice  refinements 
for  the  purpose  of  evading  the  statute,  they  must  be  disregarded." 

On  the  other  hand  some  Courts  held  an  express  acknowledgment  or  an 
express  promise  necessary.  Bell  v.  Rowland,  Hardin  (Kentucky),  301 ;  3  Am. 
Dec.  729;  Mumford  v.  Freeman,  8  Metcalf  (Mass.),  432;  41  Am.  Dec.  532 
("  if  he  lived  and  the  whaling  business  did  not  fail,"  insufficient)  ;  Lanier  v. 
McCabe,  2  Florida,  32;  48  Am.  Dec.  173;  Kensington  Bank  v.  Patton,  14 
Penn.  State,  479 ;  53  Am.  Dec.  564  (citing  Tanner  v.  Smart),  the  Court 
saying :  **  The  acknowledgment  ought  to  contain  an  unqualified  and  direct 
admission  of  a  previous  subsisting  debt,  which  the  party  is  liable  and  willing 
to  pay."  '  The  promise  to  pay  must  not  be  vague,  shadowy,  and  uncertain ; 
it  must  be  plain,  unambiguous,  and  express,  and  such  as  to  preclude  hesita- 
tion and  doubt;"  "a  promise  to  pay  on  demand;  an  immediate  unqualified 
promise  to  pay,  without  restriction  or  conditions."  In  Palmer  v.  Gillespie, 
95  Penn.  State,  340;  40  Am.  Rep.  657,  it  was  held  that  a  clear,  distinct,  and 
unequivocal  acknowledgment  of  the  debt,  consistent  with  a  promise  to  pay, 
will  suffice  to  imply  a  promise.  A  written  acknowledgment  found  among 
the  deceased  debtor^s  papers  will  not  suffice.    Allen  v.  Collins,  70  Missouri, 
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138;  35  Am.  Rep.  416;  Abercrombie  v.  BuUs,  72  Georgia,  74;  53  Am.  Rep. 
832.  But  a  recital  of  the  debt  in  a  deed  to  a  stranger  will  suffice.  De  Freest 
V.  Warner,  08  New  York,  217 ;  50  Am.  Rep.  657.  Where  the  debtor  wrote  to 
the  creditor:  <<You  shall  be  paid  as  I  get  the  money  over  and  above  my 
bread  and  meat ; "  " If  I  get  the  money  I  will  then  pay  you ; "  "I  have 
acknowledged  the  debt  to  you  in  my  letters  again  and  again,  and  therefore  it 
stands  as  good  as  if  you  had  ray  bond,"  held  a  sufficient  promise.  Abrahams 
V.  Swann,  18  West  Virginia,  274 ;  41  Am.  Rep.  692.  But  where  the  promise 
is  to  pay  "when  able,"  the  creditor  must  prove  ability.  Richardson  v. 
Bricker,  7  Colorado,  58;  49  Am.  Rep.  344;  Wakeman  y.  Sherman,  9  New 
York,  85;  Parker  v.  Butterworlh,  46  New  Jersey  Law,  244 ;  50  Am.  Rep.  407. 
But  "you  shall  have  your  money"  will  not  suffice.  MiUer  v.  Baschorey^ 
Penn.  State,  356 ;  24  Am.  Rep.  187.  There  must  be  a  clear  and  unequivocal 
acknowledgment  and  an  express  or  implied  promise  to  pay.  Ward  v.  Jack, 
172  Penn.  State,  416 ;  51  Am.  St.  Rep.  744.  A  promise  to  pay  what  he  can 
and  what  is  right  will  not  suffice :  Nelson  v.  Hanson,  92  Iowa,  356  ;  54  Am. 
St.  Rep.  568,  the  Court  observing :  "  Promises  by  the  debtor  to  pay  a  claim 
*  as  soon  as  possible,'  or  <  as  soon  as  he  could,'  and  others  of  a  similar  charac- 
ter, have  been  held  sufficient  as  admission  of  the  debt.  Norton  v.  Shepard, 
48  Conn.  141;  40  Am.  Rep.  157;  Butterfield  v.  Jacobs,  15  N.  H.  140;  First 
Congregational  Soc.  v.  Miller,  15  N.  H.  520;  Ctuty  v.  Donlan,  159  Mass.  245; 
38  Am.  St.  Rep.  419;  Chidsey  v.  PoweU,  91  Mo.  625;  60  Am.  Rep.  267; 
Decereaux  v.  Henry,  16  Neb.  55 ;  HartranJVs  Estate,  153  Pa.  St.  530 ;  34  Am. 
St.  llep.  717;  Barnard  v.  Bartholomew,  22  Pick.  291;  Cummings  v.  Gassett, 
19  Vt.  308;  Walsh  v.  Mayer,  111  U.  S.  31.  In  Wise  v.  Adair,  50  Iowa,  104, 
the  debtor  wrote  to  the  creditor  as  follows :  *  How  will  it  suit  you  to  make 
three  notes  of  the  amount  due  you  ? '  describing  the  proposed  notes,  and  the 
letter  was  held  to  be  a  sufficient  admission  of  indebtedness,  to  the  amount  of 
the  notes  specified,  to  revive  the  debt.  In  Bayliss  v.  Street,  51  Iowa,  627, 
the  expressions  :  <  I  am  sorry  I  cannot  pay  you  now.  I  had  expected  to  pay 
yon  this  fall,  but  owing  to  scarcity  of  money,  I  cannot.  It  is  a  long  weary 
time  I  have  been  paying  those  debts,  and  I  am  not  through  yet.  I  hope  to 
live  to  pay  you,  and  hope  to  do  so  next  spring.  But  I  have  provided,  in  case 
I  die  before  you  are  paid,  my  wife  will  pay  you  out  of  an  insurance  on  my 
life,'  —  held  sufficient  to  remove  the  bar  of  the  statute." 

So  of  an  acknowledgment  of  a  debt  existing  with  an  expression  of  willing- 
ness to  pay  it.  Coles  v.  Kelsey,  2  Texas,  541 ;  47  Am.  Dec.  661 ;  Simonton  v. 
Clark,  65  North  Carolina,  525;  6  Am.  Rep.  752;  Kreuger  v.  Kreuger,  76 
Texas,  178;  7  Lawyers'  Rep.  Annotated,  72  ("some  money  we  will  send 
you,  but  not  all,  because  we  must  live  first,"  not  sufficient).  Contra,  Henry 
V.  Root,  33  New  York,  526. 

A  new  promise  is  implied  from  an  unqualified  acknowledgment  of  the 
debt.  Custy  v.  Donlan,  159  Massachusetts,  245;  38  Am.  St.  Rep.  419  (citing 
Tanner  v.  Smart), 

There  must  be  acknowledgment  that  the  debt  is  stUl  due,  Austin  v.  Bost- 
wick,  9  Connecticut,  496;  Mellick  v.  De  Seelhorst,  Breese  (Illinois),  221;  12 
Am.  Dec.  172;  25  Am.  Dec.  42;  Dickinson  v.  McCamy,  5  Georgia,  486;  48 
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Am.  Dec.  298;  Banffs  v.  Halij  2  Pickering  (Mass.),  368;  13  Am.  Dec.  437; 
French  v.  Frazier^  7  J.  J.  Marshall  (Kentucky),  425;  Purdy  v.  Austin^  3 
Wendell  (N.  Y.)  187;  Fergusonv.  Taylor,  Haywood  (No.  Car.),  20;  Belles  y. 
Belles,  7  Halstead  (Mew  Jersey  Law),  339;  Macrum  y.  Marshall,  129  Penn. 
State,  506 ;  15  Am.  St.  Rep.  730 ;  EUiott  v.  Leake,  5  Missouri,  208 ;  32  Am. 
Dec.  314.  In  Clementson  v.  WUliams,  8  Cranch  (U.  S.  Sup.  Ct.),  72,  Chief 
Justice  Marshall  said :  '*  The  Statute  of  Limitations  is  entitled  to  the  same 
respect  with  other  statutes,  and  ought  not  to  be  explained  away.  In  this 
case  there  is  no  promise,  but  a  simple  acknowledgment.  This  acknowledg- 
ment goes  to  the  original  justice  of  the  account ;  but  this  is  not  enough.  The 
Statute  of  Limitations  was  not  enacted  to  protect  persons  from  claims  ficti- 
tious in  their  origin,  but  from  ancient  claims,  whether  well  or  ill  founded, 
which  may  have  been  discharged,  but  the  evidence  of  discharge  may  be  lost 
It  is  not,  then,  sufficient  to  take  the  case  out  of  the  Act,  that  the  claim  should 
be  proved  or  acknowledged  to  have  been  originally  just ;  the  acknowledg- 
ment must  go  to  the  fact  that  it  is  still  due.*'  This  language  of  Chief 
Justice  Marshall  is  cited  in  Dickinson  v.  McCarny,  supra,  and  the  Court 
conclude :  "  We  repudiate,  then,  those  ancient  adjudications,  which  not  only 
wrest  a  man's  words  and  actions,  but  even  his  silence,  into  promises  to  pay. 
The  English  Judges  deeply  regret  the  latitude  which  their  own  decisions 
have  assumed.  Instead  of  treading  in  their  steps,  we  propose  to  pause  and 
adopt  a  course  which  is  not  only  more  congenial  with  our  state  of  society, 
but  more  in  accordance  with  both  the  letter  and  the  spirit  of  the  statute. 
And  we  are  glad  to  find  ourselves  sustained  in  this  instance,  by  the  highest 
authority  in  this  country,  the  Supreme  Court  of  the  United  States."  Admit* 
ting  that  the  claim  is  due,  and  assigning  poverty  as  a  reason  for  not  paying 
it,  takes  the  case  out  of  the  statute.  OlcoU  v.  Scales,  3  Vermont,  173 ;  21 
Am.  Dec.  585. 

A  most  extraordinary  hostility  to  the  statute  was  evinced  in  Lewis'  ExW 
V.  Bacon*s  Legatee,  3  Henniug  &  Munford  (Virginia),  109,  where  the  Court 
observed  that  "it  has  been  established  (and  if  it  has  not,  it  ought  to  be), 
that  an  advertisement  by  a  debtor,  notifying  all  those  who  have  any  just 
debt  owing  to  them  that  they  may  apply  at  such  a  place  and  get  payment,  is 
such  an  acknowledgment  as  will  bring  a  case  out  of  the  statute."  In  Sutton 
V.  Burruss,  9  Leigh,  381,  the  same  Court  went  to  the  other  extreme,  and  held 
that  an  acknowledgment  of  the  plaintiffs  account,  coupled  with  a  claim  to 
an  offset,  and  a  promise  to  settle  all  differences  and  accounts  fairly,  and  not 
to  take  advantage  of  the  statute,  is  not  sufficient  to  remove  the  bar  of  the 
statute,  the  Court  observing :  "  It  ought  to  be  a  direct  and  unqualified  admis- 
sion of  a  present  subsisting  debt,  from  which  a  promise  to  pay  would 
naturally  and  irresistibly  be  inferred."  Where  the  debtor  referred  an  account 
to  an  agent  for  examination,  it  was  held  sufficient  to  justify  a  finding  of  a 
new  promise.  Burden  v.  AfcElhenny,  2  Nott  &  McCord  (So.  Car.),  60 ;  10 
Am.  Dec.  570. 

The  doctrine  of  the  Rule  as  to  acknowledgment  may  be  found  in  Palmer  v. 
Gillespie,  95  Penn.  State,  340 ;  40  Am.  Rep.  667 ;  Sanford  v.  Clark,  29  Con- 
necticut, 457 ;  Frey  v.  Kirk,  4  Gill  &  Johnson  (Maryland),  509 ;  23  Am. 
VOL.  XVI.  — 12 
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Dec.  581;  SuUon  v.  Bwrinus,  0  Leigh,  881;  33  Am.  Dec.  246;  Brainard  v. 
Buck,  25  VermoDt^  573 ;  60  Am.  Dec.  291. 

Mr.  Wood*B  concIuBion  from  an  ezhaastive  examination  of  authorities  is 
that  *'  there  is  required  either  an  express  promise  to  pay  the  debt,  or  an 
absolute  admission  of  indebtedness  from  which  a  promise  to  pay  may 
naturally  be  inferred."     See  note,  58  Am.  Rep.  749. 

A  promise  to  the  creditor's  administrator  is  binding.  Rohertson  y.  BurriUj 
22  Ontario  Appeals,  356.  A  promise  to  a  stranger  is  insufficient  unless  in- 
tended to  be  communicated  to  the  creditor.  Bachmten  v.  Roller,  9  Baxter 
(Tennessee),  409;  40  Am.  Rep.  97 ;  WakenuM  v.  Sherman,  9  New  Yoik,  85; 
Parker  y.  Remintfton,  15  Rhode  Island,  300;  2  Am.  St.  Rep.  897. 

As  to  part  payment :  the  new  statutes  generally  recognize  part  payment  as 
a  reyiyal  of  the  debt.  The  doctrine  of  the  Rule  on  this  branch  finds  recog- 
nition in  Newlin  v.  Duncan,  1  Harrington  (Delaware),  204 ;  25  Am.  Dec.  60 ; 
Beck  y.  Haas,  111  Missouri,  264;  33  Am.  St.  Rep.  516,  and  many  cases  cited 
by  Mr.  Wood,  at  p.  233,  where  he  adopts  the  rules  of  Tippets  y.  Heand, 
1  C,  M.  &  R.  252. 

A  new  promise  which  will  take  a  claim  out  of  the  Statute  of  Limitations 
cannot  be  inferred  from  a  payment,  unless  there  is  kn  actual,  affirmatiye 
intention  on  the  part  of  the  debtor  to  make  a  payment  upon  the  debt  claimed 
to  be  due.  There  must  be  an  intention  on  the  debtor*s  part  to  waive  the  bar 
of  the  statute.     Miller  y.  Cinnamon,  168  Illinois,  447,  reversing  61  111.  App.  429. 

The  chief  dispute  seems  to  be  as  to  the  effect  of  a  payment  by  another 
than  the  debtor,  as  a  joint  debtor,  assignee,  partner,  principal,  surety,  the 
creditor  himself,  &c.     See  note,  58  Am.  Rep.  749. 

The  payment  must  be  to  the  creditor  or  his  agent  or  representative. 
Taylor  v.  Hendrie,  8  Nevada,  243.  A  promise  to  a  stranger  is  hot  sufficient. 
Spangler  v.  Spongier,  122  Penn.  State,  858;  9  Am.  St.  Rep.  114;  Kenan  v. 
Holloway,  16  Alabama,  53 ;  50  Am.  Dec.  162 ;  KyU  v.  WeUs,  17  Penn.  State, 
286;  55  Am.  Dec.  555;  Siebert  v.  WMer,  16  Kansas,  176;  22  Am.  Rep.  280. 
{Contra:  St.  John  v.  Garow,  4  Porter  (Alabama),  223;  29  Am.  Dec.  280; 
Whitney  v.  Bigeloto,  4  Pickering  (Mass.),  110;  Stewart  v.  Garrett,  65  Maryland, 
392;  57  Am.  Rep.  333  and  notes,  334;  M inkier  v.  MinHer,  16  Vermont, 
194.) 

Payment  on  certain  items  does  not  revive  the  debt  as  to  others  of  an 
open  unliquidated  account.  Hodge  v.  Mardey,  26  Vermont,  210;  60  Am. 
Dec.  253. 

Application  by  creditor  of  the  proceeds  of  a  collateral  security  pledged 
by  the  debtor  operates  like  payment  by  the  debtor.  Somberger  v.  Lee, 
14  Nebraska,  193;  45  Am.  Rep.  106;  Buffinton  v.  Chase,  152  Massachu- 
setts, 534;  10  Lawyers'  Rep.  Annotated,  128.  Contra:  Brown  v.  Latham,  68 
New  Hampshire,  30;  42  Am.  Rep.  568;  Harper  v.  Fairley,  53  New  York, 
442. 
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No.  5.  — COTTAM  v.  PAETRIDGR 
(1842.) 

No.  6,  — FRIEND  v.  YOUNG. 
(1897.) 

RULE. 

Since  Lord  Tenterden's  Act  (9  Geo.  IV.,  c.  14,  s.  1)  the 
circumstance  that  an  open  account  contains  items  within 
six  years  does  not  operate  to  take  the  previous  portion  of 
the  account  out  of  the  Statute  of  Limitations. 

But  where  a  payment  is  made  with  express  reference  to 
an  account  which  includes  as  part  of  it  statute-barred 
items,  and  such  payment  is  larger  than  the  balance  which, 
apart  from  the  statute-barred  items,  would  have  been 
shown  by  the  account,  that  payment  is  an  acknowledg- 
ment that  the  account  is  pending  and  an  implied  promise 
to  pay  the  balance. 

Cottam  and  anothAr  v.  Partridge. 

4  Man.  &  Gr.  271-294  (s.  c.  4  Scott  (N.  R.)  819). 

lAmitatwM*  —  Lord  Tenterden^a  Act.  —  Acknowledgment  —  Payment, 

An  open  aocoiint  between  two  tradesmen  for  goods  sold  by  each  to  [271] 
the  other,  without  any  agreement  that  the  goods  delivered  on  the  one 
side  shall  be  considered  as  payment  for  those  delivered  on  the  other,  does  not 
eonstitnte  such  an  '*  account  as  concerns  the  trade  of  merchandise  between 
merchant  and  merchant  ^  within  the  exception  of  the  Statute  of  Limitations  (21 
Jac.  I.,  c.  16,  s.  8. 

Since  Lord  Tenterden's  Act  (9  Geo.  lY.,  c.  14,  s.  1),  the  ezistenoe  of  items, 
within  six  years,  in  an  open  account,  will  not  operate  to  take  the  previous 
portion  of  the  account  out  of  the  Statute  of  Limitations. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account 
stated. 

Pleas:  First,  except  as  to  £3  8«.,  parcel,  &c,  no7ir^89umpsit. 
Secondly,  except  as  to  the  said  sum  of  £3  8«.,  parcel,  &c.,  the 
Statute  of  Limitations.  Thirdly,  except  as  to  the  said  sum  of 
£3  88. ,  parcel,  &c. ,  a  set-off  for  goods  sold  and  delivered,  money 
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lent,    had    and    received,    and    due    upon    an    account    stated. 
Fourthly,  payment  into  Court  of  £3  8^.,  and  no  damages  ultra. 

The  replication  joined  issue  on  the  first  plea. 

To  the  second  plea,  so  far  as  the  same  related  to  the  sum  of  £3 
9^.  3d.,  parcel  of  the  moneys  in  the  first  count  mentioned,  and 
also  so  far  as  the  said  plea  related  to  the  last  count,  the  plaintiffs 
replied  that  they  ought  not  to  be  barred  from  having  their 
[•272]  aforesaid  action  thereof  *  against  the  defendant,  because 
they  said  that  the  said  cause  of  action  in  the  said  first 
count  mentioned  as  to  the  said  sum  of  £3  9^.  3d, ,  and  the  said 
cause  of  action  in  the  said  last  count  mentioned,  and  each  of 
them,  did  accrue  to  the  plaintiffs  within  six  years  next  before 
the  commencement  of  the  suit,  modo  etformd;  concluding  to  the 
country.     Whereupon  issue  was  joined. 

And  as  to  the  said  second  plea,  so  far  as  the  same  related  to 
the  residue  of  the  said  causes  of  action  in  the  declaration  men- 
tioned, —  that  the  said  residue  of  the  said  causes  of  action  were 
and  ai'e,  and  relate  to,  certain  accounts  still  open  and  unsettled, 
concerning  the  trade  of  merchandise  between  merchant  and  mer- 
chant, that  is  to  say,  between  the  plaintiffs  and  defendant,  as 
merchants ;  and  that  the  plaintiffs  and  the  defendant  were  mer- 
chants during  the  time  the  said  account  and  matters  arose  and  were 
subsisting  between  them.  Verification ;  and  prayer  of  judgment, 
and  of  damages  on  occasion  of  the  non-performance  of  the  promises 
in  the  declaration  mentioned,  as  to  the  said  residue  of  the  said 
causes  of  action. 

As  to  the  third  plea,  so  far  as  the  same  related  to  the  sum  of 
£3  12s.  OJd.,  parcel  of  the  moneys  in  the  said  third  plea  men- 
tioned, and  not  excepted  thereby,  —  that  the  plaintiffs  were  not 
nor  are  indebted  to  the  defendant  as  in  that  plea  alleged;  con- 
cluding to  the  country.     Whereupon  issue  was  joined. 

And,  as  to  the  said  third  plea,  so  far  as  the  same  related  to  the 
residue  of  the  matters  of  set-off  in  the  said  third  plea  mentioned, 
and  not  thereby  excepted,  —  the  Statute  of  Limitations. 

And,  as  to  the  last  plea,  the  plaintiffs  took  out  of  Court  the 
said  sum  of  £3  8s.  in  full  satisfaction  and  discharge,  &c. 

Bejoinder.     As  to  the  replication  to  the  second  plea,  so  far  as 

the  same  related  to  the  said  residue   of  the  causes  of 

[*  273]  *  action  in  the  declaration  mentioned,  that  the  said  residue 

of  the  said  causes  of  action  were  not  nor  are,  nor  was  nor 
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is  either  or  any  of  them,  nor  did  they  or  any  or  either  of  them, 
relate  to  accoimts  still  open  and  unsettled  concerning  the  trade  of 
merchandise  between  merchant  and  merchant,  nor  were  the  plain- 
tiffs and  defendant  merchants,  modo  et  formt ;  concluding  to  the 
country.     Whereupon  issue  was  joined. 

And,  as  to  the  replication  to  the  third  plea,  so  far  as  the  same 
related  to  the  said  residue  of  the  said  causes  of  set-off  in  that  plea 
mentioned,  that  the  said  residue  of  the  said  causes  of  set-off 
were  and  are,  and  related  to,  certain  accounts  still  open  and 
unsettled  concerning  the  trade  of  merchandise  between  merchant 
and  merchant,  that  is  to  say,  between  the  plaintiffs  and  defendant 
as  merchants,  and  that  the  plaintiffs  and  the  defendant  were 
merchants  during  the  time  that  the  said  accounts  and  matters  arose 
and  were  subsisting  between  them.     Verification. 

Surrejoinder.  As  to  the  rejoinder  to  the  replication  to  the  third 
plea,  so  far  as  the  same  related  to  the  said  residue  of  the  said 
causes  of  set-off  in  that  plea  mentioned,  that  the  said  residue  of 
the  said  causes  of  set-off  were  not  nor  are,  nor  did  they  relate  to, 
accounts  still  open  and  unsettled  concerning  the  trade  of  mer- 
chandise between  merchant  and  merchant,  that  is  to  say,  between 
the  plaintiffs  and  the  defendant  as  merchants,  modo  et  formdL ; 
concluding  to  the  country.     Whereupon  issue  was  joined. 

The  cause  was  originally  tried  before  Tindal,  Ch.  J.,  at  the 
London  sittings  after  Trinity  Term,  1839,  when  a  verdict  was 
taken  for  the  plaintiffs,  by  consent,  for  £44  12«.  8d ,  subject  to  a 
special  case.  A  fiat  in  bankruptcy  being  subsequently  issued 
against  the  defendant,  the  plaintiffs  declined  to  proceed 
with  the  argument  of  the  *  special  case;  whereupon  the  [*274] 
Court,  on  the  application  of  the  defendant,  granted  a  new 
trial  (2  Man.  &  Gr.  843,  3  Scott  N.  E.  174,  9  Dowl.  P.  C.  629). 

The  cause  was  consequently  tried  a  second  time  before  Erskine, 
J. ,  at  the  London  sittings  after  last  Michaelmas  Term 

The  facts  as  they  appeared  at  both  trials  were  briefly  as  fol- 
lows: The  plaintiffs  were  ironfounders,  and  wholesale  dealers 
in  agricultural  implements,  &c.  The  defendant,  down  to  June, 
1834,  carried  on  the  business  of  a  retail  ironmonger.  The  action 
was  brought  to  recover  the  balance  of  an  account  for  goods  sold 
by  the  plantiffs  to  the  defendant  between  June,  1830,  and  June, 
1834  The  value  of  the  goods  supplied  to  the  defendant  within 
six  years  before  the  commencement  of  the  action  was  only  £3  95. 
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3(2.;  but  the  whole  amount  of  what  was  due  from  him  (after  giv- 
ing him  credit  for  cash  paid  and  goods  sold)  was  £44  128.  8d.  It 
was  proved  by  the  clerk  to  the  plaintiffs,  that  in  May,  1834,  he 
called  upon  the  defendant  for  a  settlement  of  the  plaintififs' 
account,  when  the  defendant  stated,  that  if  the  plaintiffs  gave 
him  credit  for  the  goods  he  had  furnished  to  them,  there  would  be 
but  little  between  them.  It  was  left  by  Erskine,  J. ,  to  the  jury 
to  say,  whether  the  defendant  had  made  any  payment,  or  any 
delivery  of  goods  to  the  plaintilBfs  by  way  of  payment,  within  six 
years  before  the  action  was  commenoed ;  or  whether  there  had 
been  any  agreement  between  the  parties  to  set  the  items  on  one 
side  of  Hie  account  against  those  on  the  other. 

The  jury  returned  a  verdict  for  the  defendant;  but  leave  was 
reserved  to  the  plaintiffs  to  enter  a  verdict  for  them  on  the  second 
issue  for  £3  9$.  3d.;  and  on  the  third  issue  for  £41  3$.  5d.; 

making  together  the  sum  of  £44  12«.  8d. 
[*  275]  *  G.  Hayes,  in  last  Hilary  Term  (January  11),  obtained 
a  rule  nisi  accordingly ;  and  referred  to  Catling  v.  Skauld- 
ing,  6  T.  R  189 ;  and  also  to  Inglia  v.  Haigh,  8  M.  &  W.  769, 
which,  he  contended,  was  an  authority  that  ought  to  be 
reconsidered. 

W.  H.  Watson  now  showed  cause.  —  Two  questions  arise  in  this 
case.  First,  whether  the  dealings  between  the  parties  are  within 
the  exception  as  to  merchants'  accounts  in  the  third  section  of  the 
Statute  of  Limitations;^  secondly,  there  being  items  of  account 
between  the  parties  within  six  years,  whether  those  items  take 
the  whole  account  out  of  the  operation  of  the  statute,  the  account 
remaining  open  and  unsettled. 

First,   even   if    these    are    to    be    considered    as    merchants' 

1  21  Jac.  I.,  c.  16,  B.  3,  enacts  '^that  aU  shaU  be  commenoed  and  sned  within  the 

actions  of  trespass  quart  clausumjregit,  aU  time  and  limitation  hereafter  expressed, 

actions  of  trespass,  detinne,  action  tur  and  not  after  (that  is  to  say)  the  said 

trover,  and  replevin  for  taking  away  goods  actions  npon  the  case,   other    than    for 

and  cattle,  all  actions  of  account,  and  slander,  and  the  said  actions  for  accoant, 

npon  the  case,  other  than  such  accounts  and  the  said   actions  for  trespass,  debt, 

as  concern  the  trade  of  merchandise  be-  detinue,  and  replevin  for  goods  or  cattle, 

tween  merchant  and  merchant,  their  fac-  and  the  said    action   of    trespass    quare 

tors    or    servants,    all    actions    of    debt  clausum  fregit^  within   three   years   next 

grounded  upon  any  lending  or  contract  after  the  end  of  this  present   sewion  of 

without  specialty,  all  actions  of  debt  for  Parliament,  or  within  six  yean  next  after 

arrearages  of    rent,  and  all    actions  of  the  cause  of  such  actions  or  suit,  and  not 

assault,  &c.,  or  any  of  them,  which  shaU  after,"  &c. 
be  sued  or  brought  at  any  time  after,  &c., 
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accounts,  still  the  defendant  would  be  entitled  to  arrest  the  judg- 
ment {Inglis  V.  Haigh,  8  M.  &  W.  769),  as  it  has  been  decided 
that  the  exception  in  the  Statute  of  Limitations  as  to  merchants' 
accounts  applies  only  to  actions  of  account,  or  possibly  to 
actions  in  the  case  for  not  accounting.  But  it  is  *  sub-  [*  276] 
mitted  that  the  accounts  between  these  parties  are  not  mer- 
chants' accounts  within  the  meaning  of  the  statuta  They  are 
merely  debts  due  from  one  party  to  another,  amounting  to  nothing 
more  than  cross  demands,  which,  before  the  statute  2  Greo.  II., 
&  22,  could  not  have  been  set  off  against  each  other.  .  .  . 

With  respect  to  the  second  issue,  which  raises  the  ques-  [277] 
tion  whether  the  Statute  of  Limitations  applies  to  the  sum 
of  £3  9«.  3d.,  parcel  of  the  sum  mentioned  in  the  first  count, 
the  defendant  has  paid  £3  8«.  into  Court;  which  will  cover 
the  £3  Is.  Ad. ,  the  sum  claimed  by  the  plaintiffs  in  respect  of  the 
items  accruing  within  the  last  six  years  of  the  account  The 
defendant  says  that  the  whole  amount  (except  the  £3  8^.  paid  into 
Court),  including  the  £3  9«.  3rf.,  accrued  before  the  six  years. 
[Erskine,  J.  —  The  division  of  the  sums  in  the  pleadings  appears 
to  be  quite  arbitrary,  and  introduced  merely  for  the  purpose  of 
letting  in  different  answers.  ]  It  may  be  admitted  that  before  the 
passing  of  Lord  Tenterden's  Act,^  it  had  been  held,  that  if  goods 
had  been  bought  within  six  years,  so  as  to  form  an  item  of  a 
running  account  between  the  parties,  that  would  have  drawn 
down  the  other  items  of  the  account,  and  thereby  taken 
*  them  out  of  the  operation  of  the  Statute  of  Limitations.  [*  278] 
But  Lord  Tenterden's  Act  requires  that  every  acknowledg- 
ment or  promise  of  a  debt  shall  be  in  writing  to  have  that  effect ; 
and  the  introduction  of  the  proviso,  that  the  previous  enact- 
ment shall  not  take  away  the  effect  of  any  payment,  shows  that, 
but  for  the  express  exception,  the  part  payment  of  a  debt  would 
not  have  prevented  the  residue  of  such  debt  from  being  barred  by 

1  9  Geo.  IV.,  c.  U,  8. 1,  enacts,  "  that  deprive  any  party  of  the  benefit  thereof, 
in  actions  of  debt,  or  upon  the  case,  nnless  such  acknowledgment  or  promise 
grounded  npon  any  simple  contract,  no  shall  be  made  or  contained  by  or  in  some 
acknowledgment  or  promise  by  words  writing  to  be  signed  by  the  party  charge- 
only,  shall  be  deemed  snfficient  evidence  able  thereby ; "  **  provided  always,  that 
of  a  new  or  continuing  contract,  whereby  nothing  herein  contained  shall  alter  or 
to  take  any  case  out  of  the  operation  of  take  away  or  lessen  the  effect  of  any  pay- 
the  said  enactments  or  either  of  them  ment  of  any  principal  or  interest  made  by 
(21  Jac  I.,  c  16;  10  Car.  I.,  sess.  2,  c.  6 ;  any  person  whatsoever." 
the  Irish  Statute  of  Limitations),  or  to 
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the  statute.  This  is  the  view  taken  of  the  9  Geo.  IV. ,  c.  14,  in 
WUliams  v.  Griffiths,  5  Tyrwh.  748,  2  C.  M.  &  R  45,  and  Waugh 
V.  Cope,  6  M.  &  W.  824.  [Tindal,  Ch.  J.  —  It  never  was  sup- 
posed that  items  on  one  side  of  an  account  only  would  draw  down 
former  items.]  .  .   . 

G.  Hayes,  in  support  of  the  rule.  —  The  exception  contained  in 
the  third  section  of  the  Statute  of  Limitations  is  not  confined  to 
dealings  between  merchants  and  their  factors;  it  extends  to  the 
cases  of  independent  merchants  dealing  with  one  another. 
[Cress'WELL,  J.  —  The  Act  speaks  of  accounts  "  between  merchant 
and  merchant,  their  factors  or  servants ; "  but  it  does  not  mention 

"  their  customers. "]  .  .  . 
[  280]      As  to  the  second  point,  there  are  three  ways  by  which 

claims,  which  would  otherwise  be  barred  by  the  Statute 
of  Limitations,  may  be  taken  out  of  its  operation.  One  is,  by 
an  acknowledgment  of  the  debt;  which,  before  Lord  Tenterden's 
Act,  might  be  verbal ;  another  is,  by  payment  of  money  in  part 
payment  of  the  whole  debt:  which  is  an  acknowledgment  of  a 
debt  being  due,  not  in  words,  but  by  an  act  done.  The  third 
method  is,  where  there  is  a  mutual  account  between  parties,  who 
have  had  dealings  with  each  other  within  the  six  years,  with 
reference  to,  and  upon  the  faith  of,  such  account  being  still 
unsettled  between  them.  That  was  decided  in  Catling  v. 
Skoulding^  6  T.  R  189.  And  see  Clarke  v.  Bradshaw,  3  Esp. 
155 ;  Webber  v.  TwUl,  2  Wms.  Saund.  127  n.  (6),  where  the  Court 
were  clearly  of  opinion  that  such  a  case  was  taken  out  of  the 

operation  of  the  statute.  .   .  . 
[  283]      Tindal,  Ch.  J.  —  To   this  action,    which  is  for  goods 

sold  and  delivered,  the  defendant,  except  as  to  £3  8«. 
paid  into  Court,  has  pleaded  the  Statute  of  Limitations.  The 
plaintiffs,  in  order  to  avoid  the  effect  of  the  statute,  have  in  their 
replication  divided  their  demand  into  two,  alleging,  as  to  £3  9^. 
M. ,  part  thereof,  that  the  causes  of  action  did  accrue  within  six 
years  before  the  commencement  of  the  suit ;  and  as  to  the  rest  of 
their  claim,  ''  that  the  said  residue  of  the  said  causes  of  action 
were  and  are  and  relate  to  accounts  still  open  and  unsettled  con- 
cerning the  trade  of  merchandise  between  merchant  and  merchant, 
that  is  to  say,  between  the  plaintiffs  and  defendant  as  merchants, " 
&c.  What  the  object  of  the  plaintiffs  could  be,  except  indeed 
with  a  view  to  costs,   in   separating   their  demand,    when   the 
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whole  arose  out  of  the  same  series  of  transactions,  it  is  difBcult  to 
say.  However,  they  have  a  right  to  our  opinion  upon  the  two 
questions  thus  raised  In  Inglis  v.  Haigh,  8  M.  &  W.  769,  the 
Court  of  Exchequer  seem  to  have  decided  that  the  exception  in  the 
Statute  of  Limitations,  as  to  merchants'  accounts,  applies  only  to 
cases  where  an  action  of  account,  or  an  action  on  the  case  for  not 
accounting,  will  lie,  but  not  to  an  action  of  indebitatus  assumpsit. 
Without  going  so  far  as  that  decision  (though  I  do  not 
mean  to  *  impugn  it),  I  think  that  the  exception  is  not  [*  284] 
applicable  where  an  action  of  account  cannot  be  main- 
tained ;  and  I  am  of  opinion,  that,  under  the  circumstances  of  the 
present  case,  an  action  of  account  would  not  lie.  [His  Lordship 
read  the  third  section  of  the  statute,  21  Jac.  L,  c.  16,  p.  182,  n., 
ante,]  The  exception,  therefore,  extends  only  to  such  accounts 
as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  and  cannot  apply  except  where  an 
action  of  account,  or  an  action  on  the  case  for  not  accounting, 
would  lie.  Is  this  a  case  in  which  an  action  of  account  could  be 
maintained?  It  is  laid  down  in  Selwyn's  "Nisi  Prius, "  p.  1, 
8th  ed.,  that,  "  by  the  common  law,  an  action  of  account  for  the 
rents  and  profits  may  be  maintained  by  the  heir  after  he  has 
attained  the  age  of  fourteen  years,  against  the  guardian  in  socage ; 
so  at  the  common  law,  account  will  lie  against  a  bailiff  or  receiver, 
and,  in  favour  of  trade  and  commerce,  by  one  merchant  against 
another."  It  has  not  been  contended  that  an  action  of  account 
will  lie  in  every  case  where  there  have  been  sales  of  goods  between 
tradesmen,  but  only  where  there  are  mutual  accounts,  and  an 
agreement  has  been  come  to,  that  the  one  shall  be  set  off  against 
the  other,  and  the  balance  alone  is  claimed  by  the  party  in  whose 
favour  it  is  found ;  for,  otherwise,  the  case  could  not  be  distin- 
guished from  the  ordinary  one  of  goods  sold  and  delivered,  with 
a  claim  of  set-off  of  a  similar  description.  The  cases  put  in 
Selwyn  show  that  the  action  of  account  is  founded  upon  some 
trust  or  privity  between  the  parties ;  as,  for  instance,  there  is  a 
confidence  or  trust  between  the  heir  and  his  guardian ;  between  the 
owner  of  land  and  his  bailiff  or  receiver;  and  between  merchant 
and  merchant  The  exception  in  the  statute  extends,  not  only  to 
accounts  between  merchant  and  merchant,  but  also  to 
*  accounts  between  merchants  and  "  their  factors  or  ser-  [*  285] 
vants ;  *  which  latter  words  clearly  import  dealings  creat- 
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ing  a  trust  Although  account  would  lie  where  a  merchant  in 
this  country  consigns  goods  to  a  merchant  or  factor  abroad,  for 
sale  on  his  account  upon  commission,  it  by  no  means  follows  that 
the  action  could  be  maintained  in  the  simple  case  of  mutual 
sales.  The  action  Zt  account  is  more  like  a  bill  in  equity  for 
enforcing  the  execution  of  a  trust,  than  an  ordinary  action.  The 
first  judgment  is,  that  the  defendant  do  account,  whicii  is  com- 
monly called  a  judgment  qtLod  computet ;  whereupon,  the  defendant 
offering  to  account,  the  Court  assigns  auditors  to  take  and  declare 
the  account  between  the  parties;  and  then  the  final  judgment 
is,  that  the  plaintiff  do  recover  against  the  defendant  so  much 
as  the  latter  is  found  to  be  in  arrear.  Neither  in  Selwyn  nor 
in  BuUer  is  there  a  reference  to  any  case  where  this  action  has 
been  held  to  lie  as  between  merchant  and  merchant  The  only 
authority  I  have  found  is  in  Fitzherbert's  "  Natura  Brevium," 
117  D,  where  it  is  said,  "  If  two  merchants  occupy  their  goods 
and  merchandises  in  common  unto  their  common  profit,  one  of 
them  shall  have  an  action  of  account  against  the  other  in  the 
county,  or  in  the  Common  Pleas ;  "  and  the  form  of  writ  is  given, 
commanding  ''A.,  merchant,  that  justly,  &c.,  he  render  to  B., 
merchant,  a  reasonable  account  for  the  time  in  which  he  was  the 
receiver  of  the  money  of  him  the  said  B.,  from  whatever  cause 
and  contract  coming  to  the  common  profit  of  them  the  said  A.  and 
B.  ;  as  by  the  law  of  merchants  he  may  reasonably  show  that  he 
ought  to  render  to  him, "  &c.  ;  showing  a  privity  between  the  two, 
and  agreeing  with  the  limited  notion  already  expressed  with 
regard  to  the  action,  rather  than  with  a  case  of  ordinary  dealings 
between  one  tradesman  and  another.  Is  this  a  case  of  an  account 
concerning  the  trade  of  merchandise  between  merchant 
[*  286]  and  merchant  ?  *  Passing  over  the  question  whether  ordi- 
nary tradesmen  can  be  regarded  as  "  merchants  "  {vide  T. 
4  Hen.  VL ,  f o.  26,  pi.  6)  within  the  meaning  of  the  statute  — 
when  this  case  is  considered,  it  is  nothing  more  than  the  ordinary 
one  of  two  tradesmen  selling  goods  to  each  other,  without  any 
agreement  that  the  goods  delivered  by  the  one  shall  be  considered 
as  payment  for  those  delivered  by  the  other,  or  any  understanding 
that  the  balance  only  shall  be  enforced  on  the  one  side  or  the 
other.  There  was  nothing  to  prevent  one  party  from  suing  the 
other  for  the  whole  of  his  account,  and  the  other  from  bringing 
his  cross  action  for  his  entire  demand.     It  appears  to  me,  there- 
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fore,  that  this  is  not  an  account  concerning  the  trade  of  merchan- 
dise between  merchant  and  merchant,  and  that  the  exception  in 
the  statute  was  not  meant  to  apply  to  such  a  case. 

With  respect  to  the  £3  9&  Sd. ,  I  cannot  help  thinking  that  it 
was  separated  from  the  general  account  in  order  that  the  plain- 
tiffs, in  the  event  of  their  failing  upon  one  point,  might  have  the 
chance  of  succeeding  upon  the  other,  and  so  get  their  cost& 
Upon  this  part  of  the  case  it  has  been  contended  that,  notwith- 
standing the  9  Gea  IV. ,  c  14,  there  has  been  such  a  course  of 
dealing  amounting  to  an  acknowledgment  between  the  parties  as 
will  take  the  case  out  of  the  statute.  I  do  not  deny  that  the 
present  case  would,  previously  to  the  9  Geo.  IV.,  c.  14,  have 
fallen  within  the  principle  of  Catling  v.  Skouldiiig,  or  that  the 
decision  there  was  not  perfectly  good  law  at  the  time  it  was 
given.  But  as  I  read  that  statute,  Catling  v.  Skoulding  is  now  no 
longer  applicable.  [His  Lordship  here  read  the  first  section  of 
the  statute,  9  Geo.  IV. ,  c  14  ]  The  weight  of  the  argument  on 
the  part  of  the  plaintiffs  rests  upon  the  words  **  no  ac- 
knowledgment or  promise  by  words  only  *  shall  be  deemed  [*  287] 
sufficient, "  &c.  But  in  the  enacting  part  which  follows, 
the  terms  are,  "  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby.  "  In  effect,  the  first  part  of  the  clause 
merely  adverts  to  the  existing  state  of  the  law.  The  clause  then 
goes  on  to  except  the  case  of  a  part  payment :  **  Provided  always, 
that  nothing  herein  contained  shall  alter  or  take  away,  or  lessen, 
the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever;"  leaving  that  particular  case  upon  the 
footing  on  which  it  stood  before.  The  ground  on  which  part 
payment  was  previously  held  to  take  the  case  out  of  the  21  Jac.  I. , 
c.  16,  was,  that  a  payment  of  a  part  was  an  admission  of  the  rest 
by  inference,  and  that  from  such  payment  a  jury  might  conclude 
that  the  rest  was  due.  In  Catling  v.  Skoulding  it  was  held  that 
a  jury  might  assume,  from  the  existence  of  items  in  the  account 
within  six  years,  an  acknowledgment  within  that  period,  of  there 
being  an  open  account  between  the  parties,  and  a  promise  to  pay 
the  balance.  When  we  find  that  the  exception  in  the  9  Geo.  IV. , 
c.  14,  is  expressly  confined  to  payment  only,  the  inference  is  that 
every  other  kind  of  acknowledgment  which  is  not  in  writing  was 
intended  to  be  abrogated.     Expressio  unius  est  excltisio  alterius. 
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And  this  seems  to  be  an  answer  to  the  second  branch  of  the  argu- 
ment. I  lefrain  from  entering  into  the  cases  that  have  been  cited 
for  the  purpose  of  showing  that  a  delivery  of  goods  may  be  equiva- 
lent to  payment.  It  is  unnecessary  to  consider  those  cases,  as 
there  was  no  evidence  that  the  defendant's  goods  were  sent  by 
way  of  payment,  —  the  jury  having  negatived  that  fact  The 
object  of  the  9  Geo.  IV.,  c.  14,  which  is  a  beneficial  statute,  is 
very  clear;  if  we  were  to  yield  to  the  aiguments  that  have  been 

urged  on  the  part  of  the  plaintiffs,  we  should  be  opening 
[*  288]  a  door  to  all  the  difficulties  *  which  were  created  by  the 

construction  put  upon  the  statute  of  the  21  Jac.  I. 
CoLTMAN,  J.  —  I  concur  in  what  has  fallen  from  my  Lord  Chief 
Justice.  The  clause  of  the  statute  of  James  on  which  the  first 
point  arises  has  not  at  all  times  received  the  attention  that  has 
recently  been  given  to  it.  Looking  at  the  language  employed,  I 
do  not  see  much  room  for  doubt  It  has  been  sought,  on  the  part 
of  the  defendant,  to  limit  the  exception  to  actions  of  account 
against  factors  or  servants ;  but  the  writ  that  has  been  cited  from 
Fitzherbert  shows  that  it  lies  between  merchant  and  merchant, 
although  neither  of  them  be  a  factor.  The  nature  of  the  action  of 
account  was  in  some  degree  considered  in  the  recent  case  of  Baxter 
V.  Hoziery  5  Bing.  N.  C.  288.  It  has  been  contended,  on  the  part 
of  the  plaintiffs,  that  the  exception  in  the  statute  as  to  merchants' 
accounts,  applies  to  every  case  where  two  tradesmen  furnish 
goods  to  one  another.  I  do  not,  however,  find  that  there  is  any 
authority  for  that  position ;  and  when  Baxter  v.  ffozier  was  before 
the  Court,  I  looked  into  the  books  without  finding  much  more 
than  was  laid  down  in  Fitzherbert  The  statements  in  BuUer 
and  Selwyn  are  true  when  understood  with  limitation.  It 
appears  to  me  that  account  would  not  lie  between  the  parties  to 
this  action,  and  therefore  that  it  is  not  a  case  of  merchants' 
accounts  within  the  meaning  of  the  exception  in  the  third  section 
of  the  statute. 

With  respect  to  the  second  point,  I  think  the  cases  which  have 
been  cited  for  the  defendant  are  decisive,  and  that  it  would  be 
frittering  away  the  9  Geo.  IV. ,  c.  14,  if  we  were  to  hold  that  the 
delivery  of  goods  had  the  effect  of  payment,  and  took  the  case  out 

of  the  statute,  as  contended  for  on  the  part  of  the  plaintiffs. 
[*  289]  Before  *  the  statute,  delivery  of  goods  stood  upon  the  same 

footing  as  payment  would  have  done,  each  being  evidence 
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of  an  acknowledgment  of  the  continuance  of  the  debt  But  now 
it  is  provided  by  that  statute  that  no  acknowledgment  or  promise, 
by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new  and 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  Statute  of  Limitations,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby ;  with  an  exception,  from 
the  operation  of  this  new  enactment,  of  payment  of  any  principal 
and  interest  All  other  kinds  of  acknowledgment  are  therefore 
expressly  abrogated.  At  the  trial  the  plaintiffs  failed  in  proving 
that  there  had  been  any  agreement  that  the  goods  delivered  by  the 
defendant  should  be  taken  by  them  in  payment,  or  that  the  items 
on  the  one  side  of  the  account  should  be  set  off  against  those  upon 
the  other. 

£rskine,  J.  —  Two  questions  have  in  this  case  been  raised 
before  us  upon  the  replication  to  the  second  plea, —  the  first  being 
as  to  the  sum  of  £41  3^.  Id.,  which  the  plaintiffs  claim  to  be 
entitled  to  recover,  on  the  ground  that  the  accounts  between  them- 
selves and  the  defendant  were  merchants'  accounts,  within  the 
exception  in  the  third  section  of  the  Statute  of  Limitations.  The 
question  is,  what  does  the  statute  mean  by  **  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant ?  "  Mr.  Hayes  has  contended  that  all  accounts  between  two 
merchants,  if  there  be  any  arrangement  between  them  that  the 
accounts  shall  be  cross  demands,  are  within  the  exception;  and 
that  the  statute  is  not  confined  to  accounts  between  merchants 
properly  so  called,  but  applies  equally  to  all  tradesmen  having 
mutual  dealings  with  each  other.  Admitting  that  retail  trades- 
men may  be  merchants  within  the  meaning  of  the  statute, 
the  question  *is,  whether  the  accounts  between  these  [*290] 
parties  are  merchants'  accounts  within  the  statute.  I 
agree  with  my  Lord  Cihef  Justice  and  my  Brother  Coltman  in 
thinking  that  the  exception  is  confined  to  accounts  in  respect  of 
which  the  one  party  may  maintain  against  the  other  an  action  of 
account,  or  an  action  upon  the  case  for  not  accounting.  The 
exception  seems  to  have  been  inserted  in  order  to  give  merchants 
the  same  period  of  time  for  proceeding  at  law  to  compel  their  cor- 
respondents or  agents  to  furnish  accounts,  as  they  would  have 
had  if  they  had  proceeded  to  enforce  an  account  in  equity.  The 
words  of  the  exception  are,   not  ^  other  than  in  an  action  of 
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account/  but  ''other  than  actions  for  an  account,"  and  they 
seem  to  refer  alone  to  actions  strictly  brought  for  an  account  If 
this  be  the  true  interpretation,  is  this  a  case  between  merchant 
and  merchant  so  as  to  bring  it  within  the  exception  ?  Mr.  Hayes 
thought  it  necessary  to  qualify  the  proposition  for  which  he  con- 
tended, by  limiting  it  to  cases  where  there  has  been  an  agreement 
between  the  parties  that  the  goods  delivered  on  the  one  side  shall 
be  set  off  against  those  delivered  on  the  other,  and  the  balance 
only  shall  constitute  the  debt  between  them.  If  that  had  been 
the  case  here,  there  might  have  been  some  foundation  for  the  argu- 
ment Indeed  it  would  not  have  been  necessary  to  consider 
whether  these  accounts  were  within  the  exception  in  the  third 
section  of  the  Statute  of  Limitations;  for  the  case  would  have 
fallen  within  the  proviso  in  the  first  section  of  9  Geo.  IV. ,  c.  14. 
There  was,  however,  no  evidence  of  any  such  agreement,  but 
simply  a  statement  by  the  defendant,  when  applied  to  for  pay- 
ment for  the  goods  furnished  to  him  by  the  plaintiffs,  that  if  the 
accounts  were  balanced  there  would  not  be  much  owing.  It 
appears  to  me,  therefore,  that  if  the  exception  in  the  statute  only 
applies  where  there  has  been  such  an  agreement,  the  evidence 

does  not  bring  this  case  within  it 
[*291]      *As  to  the  second   branch  of  the  replication,   which 

relates  to  the  sum  of  £3  9s.  3d, ,  it  is  contended  that  the 
cause  of  action  is  shown  to  have  accrued  within  six  years,  inas- 
much as  there  was  an  open  account  between  the  parties,  and  some 
of  the  items  accrued  within  six  years ;  and  that  this  is  sufficient 
to  bring  the  case  within  the  principle  of  the  decision  in  Catling 
v.  Skoulding.  If  this  action  had  arisen  before  the  passing  of  Lord 
Tenterden's  Act,  Catling  v.  Skoulding  would  have  been  in  point 
At  that  time  any  promise  would  have  been  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations ;  and  where  there  was  an 
account  open  on  both  sides,  a  promise  to  pay  the  balance  might 
have  been  inferred.  But  now,  the  first  section  of  9  Geo.  IV. ,  c. 
14,  enacts  that  "  in  actions  of  debt,  or  upon  the  case,  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  by 
words  only,  shall  be  deemed  sufficient  of  a  new  or  continuing  con- 
tract, whereby  to  take  any  case  out  of  the  operation  of  the  said 
enactments  (English  Act,  21  Jac.  L ,  a  16 ;  Irish  Act,  10  Car.  I. , 
sess.  2,  c.  6),  or  either  of  them,  or  to  deprive  any  party  of  the 
benefit  thereof.'     It  is  said  that  this  section  does  not  apply  to 
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the  present  case,  the  plaintififs  seeking  to  take  it  out  of  the 
operation  of  the  Statute  of  Limitations,  not  by  an  acknowledg- 
ment or  promise  by  words  only,  but  by  an  act  done,  —  an  act 
which,  in  Catlijig  v.  Skoulding,  was  held  to  be  equivalent  to  a 
promise  to  pay.  If  the  clause  had  stopped  there,  it  might  have 
applied  to  this  case ;  but  it  goes  on  to  say,  "  unless  such  acknowl- 
edgment or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby. "  We  must 
look  at  the  whole  of  the  clause  taken  together.  The  Legislature 
may  have  supposed  that  by  this  language  an  acknowledg- 
ment by  part  payment  might  be  excluded.  This  *  may  [*  292] 
have  led  to  the  introduction  of  the  proviso,  "  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of 
any  payment  of  any  principal  or  interest  made  by  any  person 
whatsoever."  Upon  what  principle  is  payment  considered  as, 
taking  a  case  out  of  the  operation  of  the  Statute  of  Limitations, 
except  as  an  admission  of  the  existence  of  a  debt  ?  The  creditor  is 
allowed  to  show  that  the  payment  was  made  on  account  of  a  larger 
sum  remaining  due ;  for  there  must  be  something  to  show  that  the 
payment  had  reference  to  a  larger  debt  Words  accompanying  the 
act  of  payment  would  be  necessarily  admissible  to  show  the  con- 
nection between  the  payment  and  such  larger  debt.  Authorities 
have  been  referred  to  by  Mr.  Hayes,  in  which  it  was  decided  that 
a  statement  made  previously  to  the  payment  of  money  might  be 
given  in  evidence  for  the  purpose  of  explaining  the  act  of  pay- 
ment He  has  also  cited  cases  which  show  that  an  agreement, 
that  goods  shall  be  received  in  part  payment,  is  sufficient  to  take 
the  demand  out  of  the  statute.  In  the  present  case  there  was  no 
evidence  that  the  goods  supplied  by  one  party  were  sent  in  liqui- 
dation of  the  debt  due  by  him  to  the  other  party ;  nor  has  it  been 
shown  that  there  was  any  agreement  between  the  parties,  either 
before  or  after  the  goods  were  delivered,  that  they  should  be 
received  as  part  payment  It  does  not  appear  to  me,  therefore, 
that  this  case  has  been  brought  within  the  proviso  in  Lord 
Tenterden's  Act,  relating  to  the  effect  of  payment 

Cbesswell,  J.  — The  case  has  been  so  fully  discussed  that  I 
shall  add  but  a  few  observations  to  what  has  been   said. 

The  first  question  relates  to  open  accounts,  or  rather  to  mutual 
dealings;  for  which  the  case  of  Catling  v.  SkotUding  is  relied 
upon  by  the  plaintiffs.      In  that  case  Lord  Kenyon  was  of  opinion 
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[*  293]  that  the  existence  of  an  *  open  account  was  a  (act  from 
which  a  jury  might  infer  a  promise  to  pay.  Subse- 
quently to  that  time  the  Courts  departed  still  further  from 
the  letter  of  the  Statute  of  Limitations.  In  Hellinga  v.  Shaw, 
7  Taunt  608,  1  B.  Moore,  340,  Gibbs,  Ch.  J. ,  appears  to  have 
endeavoured  to  arrange  the  cases  in  which  the  words  of  the  statute 
have  been  departed  from.  These  he  reduces  under  three  heads; 
of  which  the  second  and  third  show  how  far  the  Courts  may  go 
when  they  depart  from  the  plain  meaning  of  the  language  of 
a  statute.  Lord  Tenterden's  Act  was  intended  to  get  rid  of 
acknowledgments  by  inference;  and  it  contains  no  exception  in 
favour  of  the  sale  or  delivery  of  goods.  No  delivery  of  goods, 
therefore,  is  sufficient  to  take  a  case  out  of  the  statute,  except 
under  circumstances  which  render  the  delivery  equivalent  to 
payment 

With  respect  to  the  second  point,  it  is  difficult  to  say  that,  in 
one  sense,  these  are  not  merchants'  accounts;  but,  unless  the 
language  of  the  replication  be  understood  in  a  sense  which  would 
make  the  replication  bad,  we  must  give  to  that  language  such  a 
construction  as  will  make  it  conformable  to  the  statute ;  the  excep- 
tion in  which,  I  think,  refers  only  to  such  accounts  as  would 
support  an  action  of  account  Now,  were  the  dealings  of  this 
case  such  as  would  enable  the  plaintiffs  to  maintain  an  action  of 
account  ?  Could  they  have  called  upon  the  defendant  to  render  an 
account  of  goods  sold  to  and  by  him?  The  only  duty  of  the 
defendant  was,  to  pay  the  price  of  the  goods  which  he  had  bought 
from  the  plaintiffs.  It  is  suggested  that  these  dealings  were  to 
form  one  entire,  indivisible  account  If  that  were  so,  two  conse- 
quences would  follow.  The  plaintiffs  could  only  sue  for 
[*  294]  the  balance ;  and  there  could  be  no  •  set-off,  inasmuch  as 
this  would  be  a  case  not  of  mutual  debts  (to  which  alone 
the  statutes  of  2  Geo.  IL,  c.  22,  s.  13,  and  8  Geo.  IL,  c.  24, 
apply),  but  of  one  account. 

I  therefore  entirely  concur  with  the  rest  of  the  Court  in  think- 
ing that  the  plaintiffs  have  not  established  their  claim,  either  in 
respect  of  the  £41  3^.  7e2.,  or  in  respect  of  the  £3  9^.  Zd,,  and  that 
the  rule  obtained  by  the  plaintiffs,  to  enter  a  verdict  for  those 
sums  upon  the  second  and  third  issues,  must  be  discharged. 

Rule  discharged. 
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Friend  v.  Toung. 

1897,  8  Ch.  421-437  (8.  c.  66  L.  J.  Ch.  737). 

Partnership,  --  SttUute  of  LimUoHons,  —  Principal  and  Agent  —  Fidth  [421] 

ciary  Eelation,  — Payment  on  Account.  —  Appropriation  by  Creditor 

to  Statute-barred  Items. 

Prior  to  1896,  E.  &  Co.,  manufacturers,  had  employed  F.  &  Co.  to  sell 
goods  for  them  on  commission.  The  course  of  business  was  for  £.  &  Co. 
to  send  goods  to  P.  &  Co.,  who  would  forward  them  to  the  purchasers,  receive 
the  purchase-money,  and,  after  deducting  their  commission,  account  to  E.  &  Co. 
for  the  balance.  In  January,  1895,  one  of  the  partners  in  F.  &  Co.  died,  and 
the  business  was  then  carried  on  by  the  surviving  partner.  Shortly  before  the 
death  F.  &  Co.  had  procured  an  order  for  goods,  none  of  which  were  delivered 
until  after  the  death,  when  they  were  sent  to  the  surviving  partner,  who  for- 
warded them  to  the  purchaser  and  received  the  purchase-money,  but  did  not 
account  for  it.  In  1896  E.  &  Co.  obtained  judgment  against  the  surviving 
partner  for  the  balance  of  the  account  due  to  them  from  F.  &  Co.,  but  nothing 
was  recovered  under  that  judgment.  On  a  claim  by  E.  &  Co.  to  prove  against 
the  estate  of  the  deceased  partner :  — 

Held,  (1)  as  to  the  transactions  which  took  place  after  the  death,  that  the 
contract  of  agency  between  F.  &  Co.  and  E.  &  Co.  was  determined  by  the 
death,  and  consequently  that  no  "  debt  or  obligation''  within  s.  9  of  the  Part- 
nership Act,  1890,  had  been  incurred  while  the  deceased  was  a  partner,  and  his 
estate  was  not  liable ;  and  (2)  as  to  the  rest  of  the  account,  that  the  existence 
of  the  fiduciary  relation  of  principal  and  agent  did  not  prevent  the  application 
of  the  Statute  of  Limitations. 

In  1894  E.  &  Co.  had  presented  an  ac<;ount  to  F.  &  Co.  showing  a  balance 
due  to  E.  &  Co.  This  accx)nnt  included  items  which  had  accrued  due  within 
six  years,  and  also  items,  under  the  heading  *^  Consignment  Account,'*  nearly 
all  of  which  were  statute- barred.  The  figures  of  the  account  were  not  agreed 
by  either  party;  but  F.  &  Co.  paid  to  E.  &  Co.  £300  *•  on  account,"  which 
was  credited  in  E.  &  Co.'s  books  to  the  '*  consignment  account." 

Heldf  that  the  appropriation  of  the  £800  by  E.  &  Co.  to  the  consignment 
accouut  did  not  take  the  case  out  of  the  statute;  but  that  the  payment 
amounted  to  an  acknowledgment  by  F.  &  Co.  that  there  was  an  account 
between  them  and  E.  &  Co.  on  which  a  balance  of  more  than  £300  would  be 
payable,  from  which  a  promise  to  pay  that  balance  when  ascertained  must  be 
inferred. 

Heldj  further,  that  a  sum  of  £100  paid  by  the  surviving  partner  to  E.  & 
Co.,  for  which  credit  was  given  in  arriving  at  the  balance  sought  to 
*  be  proved,  could  not  now  be  appropriated  by  E.  &  Co.  to  items  in  [*  422] 
respect  of  which  the  estate  of  the  deceased  partner  had  been  held  not  to 
be  liable. 

This  was  an  action  for  the  administration  of  the  estate  of 
Frederick  Friend,  who  died  on  January  7,  1895.     At  the  time  of 
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his  death  he  carried  on  the  business  of  a  merchant  and  commis- 
sion agent  in  partnership  with  his  son  William  Beauchamp 
Friend  under  the  style  of  Frederick  Friend  &  Co. ,  in  the  city  of 
London.  After  his  death,  the  partnership  having  been  one  at 
will,  the  business  was  carried  on  under  the  same  style  by  the 
surviving  partner,  William  Beauchamp  Friend. 

For  many  years  prior  to  the  death  of  Frederick  Friend,  his  firm 
of  Frederick  Friend  &  Co.  were  employed  as  commission  agents 
by  Eastwood  &  Co. ,  cement  manufacturers.  The  business  trans- 
actions consisted  in  part  of  consignments  made  by  Eastwood  & 
Co.  to  Frederick  Friend  &  Co.,  and  in  part  of  sales  effected  by 
Eastwood  &  Co.  to  third  parties  through  the  agency  of  Frederick 
Friend  &  Co.  The  course  of  business  in  respect  of  the  latter 
transactions  was  that  Eastwood  &  Co.  sent  to  Friend  &  Co.  the 
goods  which  formed  the  subject  of  the  sales ;  and  that  Friend  & 
Co.  then  forwarded  them  to  the  purchasers  and  received  the  pur- 
chase-money, for  which,  after  deducting  their  commission,  they 
accounted  to  Eastwood  &  Co. 

In  1894  Friend  &  Co.  procured  an  order  for  goods  to  be  sent  by 
Eastwood  &  Co.  to  a  firm  named  Allen  &  Co.  at  Alexandria. 
None  of  these  goods  were  delivered  by  Eastwood  &  Co.  during 
the  lifetime  of  Frederick  Friend.  The  first  delivery  took  place 
two  days  after  his  death,  and  subsequently  there  were  other 
deliveries.  The  surviving  partner,  W.  B.  Friend,  received  the 
goods,  forwarded  them  to  the  purchasers,  and  received  payment 
for  them,  but  did  not  account  to  Eastwood  &  Co.  for  the  money  so 
received.  Eastwood  &  Co.  were  not  aware  of  the  death  of  F. 
Friend  until  after  the  delivery  of  the  goods. 

On  February  5,  1896,  Eastwood  &  Co.  recovered  judgment  in  an 

action  in  the  Queen's  Bench  Division  against  the  firm  of  Frederick 

Friend  &  Co.    (then  consisting  of  William   Beauchamp   Friend 

only)  for  the  sum  of  £579  10s.  4:d. ,  the  balance  then  due 

[*  423]  •  to  them.     Nothing  was  recovered  from  W.  B.   Friend 

under  this  judgment 

On  August  29,  1894,  Eastwood  &  Co.  had  sent  a  letter  enclos- 
ing a  statement  of  account  between  the  two  firms,  showing  a 
balance  due  to  Eastwood  &  Co.  of  £494  6«.  4d.  This  was  arrived 
at  by  debiting  Frederick  Friend  &  Co.  first  with  a  series  of  items 
which  on  the  face  of  the  account  had  become  due  within  six  years 
from  the  date  when  the  account  was  sent ;  then  came  this  entry :  — 
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Cormgnment  Account 

Your  balance  as  shown  by  you 504  14    2 

Cash  deducted  (see  explanation) 84    6    9 

588  19  11 


This  with  the  previous  items  made  up  a  total  debit  of  £1236 
6s.  8(2.  On  the  other  side  were  credited  various  sums,  including 
*  Commission  account  as  per  statement  annexed. "  At  the  foot  of 
the  annexed  statement  were  these  words :  "  N.  B.  Do  you  agree 
our  figures  ?  *  And  to  one  of  the  credited  items  was  appended  the 
remark,  **  You  will  understand  by  our  letter  that  we  do  not  agree 
all  these  figures. " 

The  amount  now  claimed  under  the  heading  "  Consignment 
Account "  constituted  the  balance  claimed  in  respect  of  consign- 
ments less  £300,  which  had  been  paid  under  the  circumstances 
hereinafter  mentioned.  All  the  items  making  up  the  consignment 
account  were,  in  August,  1894,  statute-barred,  with  the  exception 
of  two  under  date  March  5,  1889,  of  £31  5s,  and  £29  6«.  3d., 
making  together  £60  lis.  3d. 

On  September  12,  1894,  Eastwood  &  Co.  wrote  to  F.  Friend  & 
Co.  :  "  Dear  Sirs,  —  Will  you  kindly  make  a  point  of  sending  a 
cheque  for  £400  to-morrow,  Thursday,  and  very  greatly  oblige. 
Yours  faithfully,  Eastwood  &  Co.* 

On  September  13,  1894,  F.  Friend  &  Co.  replied  as  follows: 
**  Dear  Sirs,  — Enclosed  we  beg  to  hand  you  a  cheque  for  £300  on 
account,  and  we  will  thoroughly  examine  statement  next  week, 
and  close  up  the  affair  altogether  if  possible." 

The  £300  so  paid  was,  in  the  books  of  Eastwood  &  Co. , 
placed  *  to  the  credit  of  the  consignment  account ;  and  in  [*  424] 
the  account  brought  in  for  the  purpose  of  proof  in  this 
action  it  was  credited  against  the  amount  debited  for  the  consign- 
ments.    Beyond  this  nothing  was  done  down  to  the  death  of  the 
testator. 

Eastwood  &  Co.  now  claimed  to  prove  in  respect  of  the  balance 
of  £579  10«.  4(2.  against  the  estate  of  Frederick  Friend. 

Two  objections  were  taken  on  behalf  of  the  estate :  First,  that 
a  portion  of  the  sum  claimed  was  not  a  liability  or  debt  provable 
against  the  estate  at  all,  on  the  ground  that  the  transactions 
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were  subsequent  to  the  death  of  F.  Friend ;  and,  secondly,  that  other 
portions  of  the  claim  were  barred  by  the  Statute  of  Limitationa 

[These  points  were  argued,  and  Stirling,  J.,  at  once  gave  judg- 
ment against  the  claim  in  respect  of  the  transactions  referred 
to  in  the  first  objection.  He  observed  that,  under  the  law  of 
partnership  before  the  Act  of  1890,  the  estate  of  a  deceased 
partner  was  not  liable  to  third  parties  for  what  may  be  done  after 
his  decease  by  the  surviving  partners ;  and  that  the  "  obligations  " 
for  which  the  estate  of  a  deceased  partner  is  liable  under  s.  9  of 
the  Partnership  Act,  1890,  could  not  include  a  duty  arising  out  of 
something  done  under  a  contract  of  agency  with  the  partnership 
after  that  contract  had,  so  far  as  relates  to  the  deceased  partner, 
been  determined  by  his  death.  As  to  the  question  raised  upon 
the  Statute  of  Limitations  he  took  time  to  consider  his  judg- 
ment] 
[430]  June  26.  Stirling,  J.,  after  stating  the  facts.  —  I  have 
held  that  the  estate  is  not  liable  in  respect  of  the  items 
sought  to  be  charged  under  dates  subsequent  to  the  death  of 
Frederick  Friend.  As  to  some  of  the  remaining  items  the  Statute 
of  Limitations  is  set  up;  and  it  is  with  the  validity  of  this 
defence  to  a  portion  of  the  claim. that  I  have  now  to  deal. 

It  was  in  the  first  place  contended  that  the  statute  could  be  no  bar 
by  reason  of  the  fiduciary  relation  which  existed  between  the  parties. 

From  the  operation  of  the  statute  21  Jac.  L,  a  16,  s.  3,  were 
excepted  "  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants.* 

It  was  laid  down  by  the  Court  of  Common  Pleas  in  Cottam  v. 
Partridge,  4  Man.  &  G.  271  (p.  179,  ante),  that  actions  of  account 
between  a  merchant  on  the  one  hand  and  a  factor  on  the  other  fall 
within  the  exception.  Tindal,  Ch.  J. ,  says  (4  Man.  &  G.  284-5) : 
"  The  exception  in  the  statute  extends,  not  only  to  accounts  between 
merchant  and  merchant,  but  also  to  accounts  between  merchants 
and  '  their  factors  or  servants ; '  which  latter  words  clearly  import 
dealings  creating  a  trust. ' 

The  exception  was,  however,  repealed  by  b.  9  of  the  Mercantile 
Law  Amendment  Act  (19  &  20  Vict,  c.  97),  which  provides  that 
"  all  actions  of  account  or  for  not  accounting,  and  suits  for  such 
accounts,  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants,  shall  be  commenced  and 
sued  within  six  years  after  the  cause  of  such  actions  or  suits,  or 
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when  such  cause  has  already  arisen,  then  within  six  years  after  the 
passing  of  this  Act  ..." 

Inasmuch  as  actions  of  account  between  merchant  and  factor 
fall  within  the  exception  in  the  statute  of  James,  they  must 
equally  fall  within  the  provisions  of  this  enactment  of  the 
Mercantile  Law  Amendment  Act ;  and,  consequently,  this 
*  enactment  constitutes  a  defence  to  an  action  at  law  by  a  [*  431] 
merchant  against  his  factor. 

It  is  next  to  be  observed  that  this  statute  applies  not  only  to 
actions  but  to  suits  for  accounts,  by  which  I  understand  to  be 
meant  suits  in  Courts  of  equity.  Independently  of  that,  the 
effect  of  this  enactment  as  regards  suits  in  equity  was  much  con- 
sidered by  the  House  of  Lords  in  Ktiox  v.  Crye,  L  R  5  H.  L.  656, 
where  it  was  held  that  the  lapse  of  the  period  of  six  years  was  a 
bar  to  an  action  for  an  account  brought  by  the  legal  personal 
representative  of  a  deceased  partner  against  a  surviving  partner. 
The  general  principle  is  thus  stated  by  Lord  Wbstbuey  (L.  R 
6  H.  L.  674) :  **  The  general  principle  was  laid  down  as  early  as  the 
case  of  Lochey  v.  Lockey,  Prec.  Ch.  518,  where  it  was  held  that 
where  a  CJourt  of  equity  assumes  a  concurrent  jurisdiction  with 
Courts  of  law  no  accoimt  will  be  given  after  the  legal  limit  of  six 
years,  if  the  statute  be  pleaded.  If  it  could  be  doubted  whether 
the  executor  of  a  deceased  partner  can,  at  common  law,  have  an 
action  of  account  against  the  surviving  partner,  the  result  will 
still  be  the  same,  because  a  Court  of  equity,  in  affording  such  a 
remedy  and  giving  such  an  account,  would  act  by  analogy  to  the 
Statute  of  Limitations.  For  where  the  remedy  in  equity  is  corre- 
spondent to  the  remedy  at  law,  and  the  latter  is  subject  to  a  limit 
in  point  of  time  by  the  Statute  of  Limitations,  a  Court  of  equity 
acts  by  analogy  to  the  statute,  and  imposes  on  the  remedy  it 
affords  the  same  limitation.  This  is  the  meaning  of  the  common 
phrase,  that  a  Court  of  equity  acts  by  analogy  to  the  Statute  of 
Limitations ; "  and  later  on  his  Lordship  says :  "  Your  Lordships 
will  no  doubt  recollect  that  in  the  observations  I  have  made  with 
regard  to  the  adoption  of  the  statute  by  a  Court  of  equity,  I  refer 
to  those  well-known  expressions  of  Lord  Eedesdalb  in  ffovenden 
V.  Annesley,  2  Sch.  &  Lef.  630  et  seq,  (9  R  R  119),  in  which 
he  distinguishes  between  the  cases  where  a  Court  of  equity  acts 
in  analogy  to  the  statute,  and  where  it  acts  in  obedience  to  the 
statute.     Where  a  Court  of  equity  frames  its  remedy  upon  the 
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basis  of  the  common  law,  and  supplements  the  common 

[*  432]  law  by  extending  the  remedy  to  parties  who  *  cannot 

have  an  action  at  common  law,  there  the  Court  of  equity 

acts  in  analogy  to  the  statute  i  that  is,  it  adopts  the  statute  as  the 

rule  of  procedure  regulating  the  remedy  it  affords.  * 

In  this  case  there  is  no  question  that  the  Courts  of  law  and 
those  of  equity  have  concurrent  jurisdiction  with  reference  to  such 
a  claim  as  this ;  indeed,  as  has  already  been  stated,  an  action  at 
law  has  been  brought  and  judgment  recovered  for  the  very  sum  in 
question  against  the  surviving  partner  in  the  firm  of  F.  Friend  & 
Co  A  Court  of  equity,  therefore,  ought  to  give  effect  to  any  bar 
created  by  statute  which  could  be  available  at  law. 

Much  reliance  was  placed  on  the  case  of  Burdick  v.  Garrickt  L. 
B.  5  Ch.  233.  The  defendant  there  was  a  solicitor,  and  the  fund 
in  respect  of  which  the  suit  was  instituted  was  intrusted  to  him, 
not  for  the  purpose  of  being  remitted  when  received  to  the  princi- 
pal, but  for  the  purpose  of  being  employed  in  a  particular  manner 
in  the  purchase  of  land  or  stock,  so  that  there  was  much  more  in 
that  case  than  the  ordinary  case  of  sums  of  money  received  for  the 
principal.  That  case,  however,  was  commented  upon  by  Hall, 
V.  C,  in  WaUon  v.  Woodman,  L  R  20  Eq.  721,  where  he 
expressed  his  opinion  that  the  case  was  decided  on  the  special  cir- 
cumstances. The  recent  case  of  Soar  v.  Ashwell,  [1893]  2  Q.  B. 
390,  was  also  relied  on ;  but  in  that  case  the  plaintiff's  claim  was 
of  such  a  nature  as  could  only  be  asserted  in  a  Court  ot  equity, 
and  this  is  pointed  out  by  the  Master  of  the  Bolls  in  the  com- 
mencement of  his  judgment 

In  my  judgment,  therefore,  the  existence  of  a  fiduciary  relation 
does  not  prevent  the  defence  of  the  statute  being  set  up  in  the 
present  case.  [His  Lordship  then  alluded  to  the  payment  of 
£300  made  by  Friend  &  Co.  to  Eastwood  &  Co. ,  and  continued :  — ] 

The  next  question  is,  what  effect  is  to  be  attributed  to  the 
payment  so  made  ? 

Upon  the  law  applicable  three  cases  must  be  referred  to. 

The  first  is  Mills  v.  Fowkes,  5  Bing.  N.  C.  455,  460.  The 
[*  433]  question  there  arose  as  *  to  the  effect  of  a  payment  of  £15 
made  under  circumstances  stated  in  the  report  as  follows : 
"  That  the  defendant  did,  on  or  about  April  22,  1837,  pay  to  the 
plaintiff  the  sum  of  £15;  that  before  and  at  the  time  that  the 
defendant  paid  the  said  sum  of  £15,  it  was  known  to  both  parties 
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that  there  were  unsettled  cross  demands  between  them,  partly 
within  and  partly  without  the  time  limited  by  the  statute ;  that 
there  was  no  appropriation  in  fact  of  the  said  sum  of  £15  either 
by  the  plaintiff  or  the  defendant ;  and  that  there  did  then  exist  a 
debt  not  barred  by  the  statute,  considerably  exceeding  in  amount 
the  sum  of  £15,  to  which  debt  the  payment  might  then  have  been 
referred. "  Tindal,  Ch.  J. ,  in  giving  judgment  says :  "  The  law  has 
been  correctly  laid  down  in  Tippets  v.  Heane,  1  0. ,  M.  &  R  252, 
that,  in  order  to  have  that  effect,  the  payment  must  expressly  be 
made  in  dischaige  of  part  of  a  larger  debt,  which  accrued  six  years 
or  more  before  the  payment  There  is  no  sufficient  evidence  that 
this  payment  was  so  made ;  for  though,  in  a  continuous  account, 
items  accruing  within  six  years,  and  items  accruing  before,  may 
in  some  sort  be  said  to  constitute  one  debt,  yet,  when  the  statute  of 
9  Geo.  lY. ,  c.  14,  says,  that  nothing  therein  contained  shall  alter 
or  lessen  or  take  away  the  effect  of  any  payment  of  principal  or 
interest,  it  is  clear  there  was,  in  the  view  of  the  Legislature,  a 
distinction  between  items  accruing  within,  and  items  accruing 
before  the  six  years.  Here,  as  there  was  no  appropriation,  nor 
any  evidence  of  an  intention  on  the  part  of  the  debtor  to  apply 
the  payment  in  part  dischaige  of  one  of  the  earlier  items,  I  think 
it  has  not  the  effect  of  exempting  them  from  the  operation  of  the 
statute. "  Then  he  proceeds  to  consider  the  question  as  to  whether 
the  plaintiff  was  entitled  to  appropriate  as  he  had  done  the  £15 
to  the  earlier  portion  of  the  account,  and  he  held  that  he  was ; 
still  the  effect  of  that  was  not  to  take  the  case  out  of  the  statute. 

I  may  here  observe  that  the  Mercantile  Law  Amendment  Act 
expressly  provides  by  s.  9  that  *'  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  the  commencement  of 
such  action  or  suit  shall  be  enforceable  by  action  or 
*  suit  by  reason  only  of  some  other  matter  of  claim  com-  [•  434] 
prised  in  the  same  account  having  arisen  within  six  years 
next  before  the  commencement  of  such  action  or  suit.  * 

In  Nash  v.  Hodgson,  6  D. ,  M.  &  G.  474,  480,  the  question  was 
as  to  the  effect  of  a  payment  made  to  a  creditor  who  held  three 
promissory  notes  of  the  debtor,  two  of  which  were  statute-barred. 
Lord  Cranworth,  L.  C,  reviews  the  earlier  cases,  including  Mills 
V.  Fowhes,  5  Bing.  N.  C.  455,  460,  and  says  of  that  case :  **  It 
was  a  simple  payment  without  any  appropriation  or  evidence  of 
intention  to  appropriate  on   the  part  of  the  debtor.     There  was 
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another  point  in  that  case,  namely,  that  though  the  creditor  could 
not  apply  the  payment  to  revive  his  right  to  sue  on  an  old  debt 
barred  by  the  statute,  yet  inasmuch  as  there  was  no  appropriation 
by  the  debtor  the  creditor  might  apply  the  payments  in  satisfaction 
of  the  debt  so  barred.  This  question,  though  it  does  not  exactly 
apply  to  the  present  case,  applies,  however,  so  far  as  this,  that  it 
proceeds  on  the  principle  that  a  simple  payment  has  not  the  efifect 
of  reviving  a  debt  barred  by  the  statute. "  Summing  up  the  result 
of  the  cases,  he  says :  "  They  show  that  a  simple  payment  of 
money  does  not  take  a  debt  out  of  the  statute,  and  that  the  pay- 
ment must  be  of  a  smaller  sum  on  account  of  a  larger.  What  I 
deduce  from  them  is,  that  where  a  payment  is  made  as  principal, 
the  efifect  of  it  will  be  to  take  out  of  the  operation  of  the  statute 
any  debt  which  is  not  barred  at  the  time  of  payment,  but  that  it 
will  not  revive  a  debt  which  is  then  barred ;  and  that,  where  there 
are  several  debts,  the  inference  will  be  that  the  payment  is  to  be 
attributed  to  those  not  barred.  WTiat  may  be  the  ej9fect  where 
there  is  a  single  debt  consisting  of  several  items  some  of  which 
are  barred,  and  some  not,  may  be  doubtful. "  Now,  I  apprehend 
that  to  be  a  statement  of  the  law  as  deduced  from  the  previous 
cases,  and  I  do  not  gather  that  the  Lord  Chancellor  intended  to 
go  beyond  the  effect  of  those  cases.  As  regards  Mills  v.  Fowkes 
and  Nhsh  v.  Hodgson,  I  observ'e  that  in  both  those  cases  the  pay- 
ment had  been  made  perfectly  generally,  and  without  reference  to 

any  particular  item  out  of  the  account.  The  judgment  of 
[*  435]  Turner,  L.  J. ,  also  deserves  some  consideration.     *  He 

says  (6  D. ,  M.  &  G.  490) :  "  It  seems  to  me,  however,  that 
though  an  appropriation  by  a  creditor  may  not  furnish  suflBcient 
ground  to  raise  an  implied  promise  on  the  part  of  the  debtor  to 
pay  the  debt,  to  which  the  payment  is  appropriated  by  the  creditor, 
it  does  not  exclude  the  consideration  of  other  circumstances,  from 
which  the  intention  of  the  debtor  in  making  the  payment  may  be 
collected.  If  we  reject  the  appropriation  as  evidence  of  the  inten- 
tion of  the  debtor,  we  are,  I  think,  entitled,  if  not  bound,  to 
inquire  what  other  circumstances  there  may  be  from  which  that 
intention  may  be  proved  or  presumed;  for  I  apprehend  that,  in 
the  case  of  several  debts,  the  presumed  intention  is  to  be  regarded. " 
Then  he  states  his  conclusion  to  be  that  the  payment  in  that  case 
was  made  by  the  debtor  not  specifically  for  interest  on  the  statute- 
barred  debts,  but  for  interest  on  all  the  debts  or  one  of  them,  and 
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he  held  that  in  either  case  the  particular  debt  in  question  was 
taken  out  of  the  statute.  With  the  view  of  the  law  as  stated  by 
Turner,  L  J. ,  that  regard  must  be  had  to  all  the  circumstances 
of  the  case  in  determining  the  effect  of  a  particular  payment,  the 
case  of  Walker  v.  Butler,  6  £.  &  B.  506,  510,  agrees,  and  there 
parol  evidence  was  admitted  to  show  the  circumstances  under 
which  the  particular  payment  was  made.  Erle,  J.,  says:  "  The 
principle  that  the  payment  must  be  such  as  to  be  an  acknowledg- 
ment of  the  debt  is  right  and  not  new.  I  do  not,  however,  by 
any  means  assent  to  the  doctrine  that,  where  there  are  two  debts 
existing,  and  a  payment  is  made,  not  specifically  appropriated  to 
either,  there  is  necessarily  no  sufficient  evidence  of  a  payment  on 
account  of  either  of  those  debts  to  take  it  out  of  the  Statute  of 
Limitations.  It  must  depend  upon  the  special  circumstances  of 
each  case.  In  general,  there  would  be  evidence  to  go  to  the  jury 
of  a  payment  on  account  of  both  debts. " 

According  to  these  authorities,  I  am  bound  to  hold  that  the 
appropriation  by  Eastwood  &  Co.  of  the  £300  to  the  consignment 
account  did  not  operate  to  take  the  case  out  of  the  statute ;  but  I 
must  have  regard  to  all  the  circumstances  of  the  case  in  order  to 
ascertain  the  intention  of  Messrs.  F.  Friend  &  Co.  in  making  the 
payment 

*  Now  from  this  point  of  view  the  letter  of  September  [*436] 
13,  1894,  is  most  important 

In  the  first  place,  the  payment  is  expressly  stated  to  be  not  in 
satisfaction,  but  "  on  account ; '  it  is  therefore  a  payment  in 
respect  of  a  larger  debt  Secondly,  it  appears  that  the  payment 
was  made  with  reference  to  the  statement  prepared  by  Eastwood 
&  Co. ,  and  the  balance  thereof  shown  to  be  due  from  F.  Friend 
&  Co.  Thirdly,  this  statement  cannot  be  regarded  as  a  settled 
account  It  contained  some  items  at  least  which  Eastwood  &  Co. 
did  not  admit,  and  it  invited  as  to  others  discussion  on  the  part 
of  F.  Friend  &  Co. ,  and  that  firm  were  ready  to  avail  themselves 
of  the  invitation  "  in  order  to  close  up  the  affair  if  possible  " 

Looking  at  all  these  circumstances,  I  think  that  the  payment 
amounts  to  an  acknowledgment  on  the  part  of  F.  Friend  &  Co. 
that  there  was  pending  between  them  and  Eastwood  &  Co.  an 
account  relating  to  the  several  items  mentioned  in  the  statement, 
including  the  consignment  account,  on  which  a  balance  of  more 
than  £300  would  prove  to  be  payable  j  and  I  think  that  from  that 
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there  ought  to  be  inferred  a  promise  to  pay  that  balance  when 
ascertained  The  view  which  I  take  as  to  the  effect  of  the  pay- 
ment'is  similar  to  that  taken  by  Kay,  J.,  with  reference  to  an 
acknowledgment  in  Banner  v.  Berridgt,  18  Ch.  D.  254,  274. 
where  he  says :  **  I  suppose  there  is  no  doubt  at  all  about  the  law 
that  if  there  be  an  unqualified  admission  of  a  debt^  that  acknowl- 
edgment implies  a  promise  to  pay ;  and  sorely  it  seems  quite  as 
reasonable  that  if  there  is  an  unqualified  admission  tJiat  there  is  a 
pending  account  between  two  parties  which  has  to  be  examined, 
that  is,  pending  in  the  sense  that  it  is  not  a  settled  account  bind- 
ing upon  them,  but  is  an  account  which  either  party  is  at  liberty 
to  examine,  surely  it  is  reasonable  to  say  that  the  admission  that 
there  was  such  a  pending  account  is  an  admission  from  which  you 
may  infer  a  promise  that  when  the  account  is  settled  the  balance 
shall  be  paid. " 

Then  do  the  cases  of  Mills  v.  Fowkes,  5  Bing.  N.  C.  455,  and 
Nash  V.  Hodgson,  6  D.,  M.  &  G.  474,  bind  me  to  hold 
[*  437]  that  the  defence  of  the  statute  *  must  prevail  ?  In  my 
opinion,  these  two  cases  are  distinguishable  for  two 
reasons :  first,  that  the  payment  was  made  expressly  with  reference 
to  a  statement  of  account  whieh  included  as  part  of  it  the  statute- 
barred  items ;  and,  secondly,  that,  apart  from  these  statute-barred 
items,  there  did  not  exist  a  balance  of  £300  payable  to  Eastwood 
&  Co.  either  on  the  face  of  the  statement  or  in  fact. 

In  my  judgment,  therefore,  the  applicants  are  entitled  to  prove 
in  respect  of  the  items  in  the  consignment  account. 

One  question  still  remains.  After  the  death  of  Frederick 
Friend,  a  sum  of  £100  was  paid  to  Eastwood  &  Co.  by  William 
Beauchamp  Friend.  For  this  sum  credit  is  given  on  arriving  at 
the  balance  sought  to  be  proved ;  but  the  applicants  now  seek  to 
appropriate  it  to  those  items  in  respect  of  which  the  estate  of 
Frederick  Friend  has  been  held  not  to  be  liable. 

The  general  rule  is  that  where  a  debtor  does  not  make  an 
appropriation  of  a  payment  the  creditor  may  do  so,  and  that  he 
has  the  option  of  making  such  appropriation  *"  until  the  last 
moment, "  as  it  is  sometimes  put  —  certainly  until  he  communi- 
cates an  appropriation  to  the  debtor:  Simson  v.  Ingham,  2  B. 
&  G  65  (26  R  R  273);  or  brings  an  action:  Mills  v.  Fowkes, 
5  Bing.  N.  C.  462;  or  until  the  case  comes  before  a  jury:  per 
Taunton,  J.,  PhiipoU  v.  Jotus,  2  A.  &  R  41,  44 
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It  seems  to  me,  however,  that  the  applicants  have  in  fact  exer- 
cised their  right  by  carrying  in  their  proof  in  the  form  which  they 
did,  and  that  it  is  too  late  for  them  now  to  appropriate  as  they 
seek  to  do. 

ENGLISH  NOTES. 

The  decision  on  the  first  point  in  Cottamv.  Partridge  —  namely, 
that  the  exception  of  accounts  <' between  merchant  and  merchant "  in 
the  statute  of  James  did  not  include  a  simple  account  for  goods  sold 
on  either  side  between  two  tradesmen  —  became  immaterial  on  the 
passing  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict., 
c.  97),  which  by  sect.  9  in  effect  repealed  the  exception  altogether. 

The  latter  of  the  above  principal  cases  contains  a  full  discussion  of 
the  cases  up  to  date. 

For  further  explanation  of  the  principle  on  which  by  analogy  to  the 
rule  as  to  acknowledgment  the  above  rule  and  cases  rest,  reference 
may  be  made  to  the  notes  under  the  preceding  rule,  p.  171,  post,  et  seq. 

AMERICAN  NOTES. 

Mr.  Wood  cites  the  first  principal  case,  and  so  does  Angell;  and  its  prin- 
ciple is  found  in  Hodge  v.  Manley,  25  Vermont,  210 ;  60  Am.  Dec.  253,  where 
the  Court  said :  "  By  the  later  English  authorities,  in  order  to  remove  the 
statute  bar,  the  mere  fact  of  part  payment  is  not  of  itself  conclusive ;  the 
payment  must  have  been  made  as  part  payment  of  a  greater  debt,  and  under 
circumstances  that  will  warrant  the  jury  in  finding  a  promise  to  pay  the 
remainder  of  the  debt.  Wainman  v.  Kynman^  1  £xch.  118;  Tippets  y,  Heane, 
1  Cromp.,  M.  &  R.  252 ;  Waugh  v.  Cope,  Mees.  &  W.  828.  It  is  unnecessary 
now  to  say  whether  the  rule,  to  that  extent,  would  be  adopted  in  this  State ; 
but  we  entertain  a  clear  conviction  that  payment  of  specific  items  of  charge, 
unaccompanied  by  any  circumstances  showing  a  recognition  of  any  other 
account,  wUl  not  be  sufficient  to  remove  the  operation  of  the  statute.  The 
payment  at  least  must  have  been  made  on  the  general  account,  and  with 
a  view  to  affect  the  general  balance,  thereby  acknowledging  the  existence  of 
an  open,  running  account,  which  is  to  be  the  subject  of  future  adjustment. 
The  payments  in  this  case,  having  been  made  under  a  specific  application  to 
the  post-office  account,  without  any  circumstances  showing  a  recognition  of 
any  other  dealing  between  them,  or  of  an  open  and  subsisting  account,  we 
think  they  are  not  sufficient  to  prevent  the  statute  from  barring  the  claims." 

In  Beltzhoover  v.  Yetoell,  11  (Jill  &  Johnson  (Maryland),  212,  the  Court 
said :  "  But  suppose  there  could  be  but  one  account  to  which  the  payment 
could  be  applied,  and  that  one  kept  by  the  creditor  (the  contents  of  which 
however  had  never  been  communicated  to  the  debtor),  and  the  debtor  know- 
ing  that  for  articles  recently  furnished  by  the  creditor  he  owes  him  a  larger, 
makes  payment  of  a  less,  sum  on  account,  —  what  acknowledgment  of  indebt- 
edness can  be  rationally  inferred  from  such  a  payment?    Can  his  act  be 
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tortured  into  an  admission  that  he  then  stands  indebted  to  his  creditor  for 
every  article  with  which  at  any  period  of  his  life  he  might  have  properly  been 
chargeable?  notwithstanding  that  previous  to  such  payment,  in  contem- 
plation of  law,  he  is  presumed  to  have  made  payment  in  fact  for  every  article 
beyond  the  statutory  bar,  and  by  lapse  of  time  to  have  lost  the  receipt,  or 
evidence  by  which  the  payment  might  be  established  ?  Such  admission  too, 
covering  items  of  account  (if  such  were  contained  in  it),  as  well  of  eighteen 
as  of  three  years'  standing.  All  the  modem  decisions  and  views  which  have 
prevailed  in  the  Courts  of  justice,  both  of  England  and  of  this  coimtry,  for 
many  years  past,  are  opposed  to  the  decision  of  the  County  Court  made  in 
the  case  at  bar,  which,  if  sustained,  would  be  productive  of  as  much  mischief, 
and  as  effectually  defeat  the  design  of  the  statute,  as  any  case  to  be  found  in 
the  pages  of  its  judicial  history. 

'*The  acknowledgment  of  a  debt  to  take  it  without  the  statute,  if  not 
made  in  express  terms,  must  be  evidenced  at  least  by  facts  satisfactorily 
showing  the  admission  of  the  debtor,  that  the  debt  had  never  been  paid. 
Upon  no  principle  of  reason  or  justice  can  such  an  inference  be  deduced, 
from  the  simple  fact  of  a  payment  made  on  account,  of  a  running  account  of 
long  standing,  of  which  the  debtor  had  never  been  furnished  with  a  copy, 
or  been  otherwise  put  in  possession  of  a  knowledge  of  the  entries  which  it 
contained.  The  inconsistency  and  injustice  of  drawing  such  an  inference 
against  a  debtor,  making  general  payments  on  account,  is  demonstrated  by 
the  case  now  at  bar,  in  which  the  Court  was  called  upon  to  assume  the 
correctness  of  the  plaintiff's  account  current,  showing  a  debt  of  nearly  $2000, 
and  withholding  all  credit  for  the  numerous  payments  which  had  been  made, 
and  which  the  plaintiff  himself  afterwards  admitted  upon  the  record,  that 
his  claim  with  the  many  years'  interest,  which  the  jury  may  have  allowed  him 
upon  it,  did  not  exceed  the  sum  of  9204.32. 

<*  To  revive  the  items  of  an  open  account,  which  are  barred  by  the  statute, 
by  a  payment  in  part,  or  part  payment  on  account,  which  are  the  same  thing, 
it  is  necessary  that  it  should  appear  that  the  payment  was  made  on  those 
items,  or  that  the  debtor  having  full  knowledge  of  the  charges  in  the  account, 
to  which  the  statute  was  a  bar,  made  the  payment,  recognizing  its  validity. 
The  payments  too  must  be  applied  by  the  debtor,  npt  the  creditor.  For 
although  the  creditor,  on  the  omission  of  the  debtor  to  do  so,  may  apply  the 
payment  in  part  satisfaction  of  the  debt,  or  that  part  of  it  which  is  bari-ed  by 
the  statute,  yet  such  payment  and  application  will  not  relieve  the  balance 
of  such  debt  from  the  operation  of  the  statute.  Mills  v.  Fowkes,  35  £ng. 
C.  L.  R.  175.'* 

See  Gould  v.  TVhitcomb,  14  Pickering  (Mass.),  188;  Courson  v.  Courson,  19 
Ohio  St.  454. 

In  Hollywood  v.  Reed,  55  Michigan,  308,  a  physician's  bill  of  937  contained 
twenty  items,  from  December,  1877,  to  February,  1878,  of  which  nine  were 
barred  by  time,  but  a  payment  of  96  in  February,  1878,  was  held  to  revive 
all  the  items.  The  Court  held  this  a  real  case  of  mutual  accounts,  and  cited 
in  support  a  New  York  case  of  mutual  accounts,  but  it  is  very  generally  held 
that  mere  payments  on  account  do  not  constitute  the  transaction  a  mutual 
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account,  but  that  there  must  be  mutual  credits  (notes,  89  Am.  Dec.  83). 
The  doctrine  of  the  Michigan  case  was  however  held  in  Hay  v.  Peterson^ 

—  Wyoming, ;  34  Lawyers'  Rep.  Annotated,  581. 

As  to  application  of  a  general  payment  by  the  debtor,  it  is  held  in  Vermont 
that  the  creditor  may  apply  it  to  an  outlawed  debt  or  item  of  account,  but  it 
will  revive  the  rest.  Sanborn  v.  CoU^  63  Vermont,  500;  14  Lawyers'  Rep. 
Annotated,  208.  So  in  Beck  v.  Haas,  81  Missouri  Appeals,  180.  But  in 
Massachusetts  and  Maine  the  contrary  is  held,  on  the  authority  of  Mills  v. 
Fowkes,  5  Ring.  N.  C.  455;  Ramsay  v.  Warner,  97  Mass.  13;  Blake  v. 
Sawyer,  83  Me.  129;  12  Lawyers'  Rep.  Annotated,  712. 


No.  7.  — GRANGER  t;.  GEORGR 
(K.  B.  1826.) 

No.  8.  — WILKINSON  v.  VERITY, 
(c.  P.  1871.) 

RULE. 

Where  an  action  is  founded  merely  on  a  wrongful  con- 
version of  goods,  the  Statute  of  Limitations  begins  to  run 
from  the  time  of  the  conversion,  although  it  was  not  dis- 
covered by  the  plaintiff  until  a  later  period,  the  defend- 
ant not  being  shown  to  have  been  guilty  of  a  fraudulent 
concealment  of  the  conversion.  But  in  an  action  founded 
on  contract  for  the  safe  keeping  and  delivery  up  of  the 
goods  on  demand,  the  statute  does  not  begin  to  run  until 
the  demand  for  delivery. 

Granger  v.  Oeorge. 

5  Bam.  &  Cress.  149-152  (29  R.  R.  196). 

Statute  of  Limitations,  —  Conversion* 

The  Statute  of  Limitations  is  a  bar  to  an  action  of  troveri  commenced  [149] 
more  than  six  years  after  the  conversion,  although  the  plaintiff  did  not 
know  of  the  conversion  until  within  that  period,  the  defendant  not  having 
practised  any  fraud  in  order  to  prevent  the  plaintiff  from  obtaining  that  knowl- 
edge at  an  earlier  period. 

The  declaration  was  filed  generally  as  of  Michaelmas  Term.  Hdd,  that  the 
defendant  might  give  evidence  of  the  time  when  it  was  actually  filed,  in  order 
to  support  the  allegation  in  his  plea,  ''  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  exhibiting  of  the  plaintift's  bill." 
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Case  for  not  taking  care  of  and  redelivering  to  plaintiff  thiee 
boxes  containing  deeds,  papers,  &c,  of  plaintiff,  which  had  been 
delivered  to  defendant  to  be  safely  kept  and  redelivered  to  plain- 
tiff on  request  Count  in  trover  for  the  boxes,  &c.  Pleas,  first, 
not  guilty ;  second,  that  the  causes  of  action  in  the  decla- 
[*  150]  ration  *  mentioned  did  not  accrue  within  six  years  next 
before  the  exhibiting  of  the  bill  of  plaintiff  in  this  behalf. 
Eeplication,  that  the  causes  of  action  did  accnie  within  six  years, 
&c.  At  the  trial  before  Abbott,  Ch.  J. ,  at  the  Westminster  sit- 
tings after  last  Michaelmas  Term,  it  appeared  that  the  boxes  were 
placed  in  the  defendant's  custody  about  the  year  1816.  Plaintiff 
had  before  that  time  become  bankrupt,  and  a  commission  issued 
against  him,  and  on  the  10th  of  November,  1818,  defendant 
delivered  up  the  boxes  with  their  contents  to  certain  persons 
describing  themselves  as  assignees  under  that  commission.  The 
writ  in  the  present  action  was  sued  out  on  the  26th  of  November,' 
1824,  returnable  on  the  29th,  but  the  declaration  was  filed  gen- 
erally as  of  Michaelmas  Term  in  that  year.  The  boxes  were 
demanded  by  the  plaintiff  in  September,  1824,  and  there  was  no 
evidence  that  he  knew  of  the  conversion  in  1818,  until  the  defend- 
ant, at  the  time  of  the  demand,  said  that  he  had  delivered  them 
up  in  1818.  Under  these  circumstances  it  was  contended  for  the 
plaintiff,  that  although  the  plea  of  the  Statute  of  Limitations 
might  be  an  answer  to  the  first  count,  yet  it  could  not  to  the 
count  in  trover.  That  as  the  plaintiff  never  knew  that  the  goods 
were  parted  with  in  1818,  until  he  demanded  them  in  1824,  he 
was  not  bound  to  treat  the  Act  in  1818  as  a  conversion,  but  might 
rely  upon  the  demand  and  refusal  in  September,  1824.  It  was 
also  contended  that  the  declaration  must  be  taken  to  have  been 
filed  on  the  first  day  of  Michaelmas  Term,  and  that  the  defendant 
could  not  in  answer  show  the  time  when  the  writ  was  issued,  his 
plea  being  that  the  cause  of  action  did  not  accrue  within  six  years 
before  the  "exhibiting  of  the  bill,"  not  "before  the  com- 
mencement of  the  suit"  The  Lord  Chief  Justice 
[*  151]  *  thought  that  the  Statute  of  Limitations  was  an  answer 
to  the  plaintiff's  case,  and  directed  a  nonsuit 
Scarlett  now  moved  to  set  it  aside,  contending,  as  before,  that 
the  plaintiff  could  not  be  bound  by  the  defendant's  tortious  act 
in  1818,  of  which  he  had  no  notice.  It  is  true  that  in  assumpsit 
the  Courts  have  held  the  statute  to  be  a  bar  where  the  breach  of 
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contract  has  been  committed  more  than  six  years  before  the  com- 
mencement of  the  action,  although  the  plaintiff  did  not  discover  it 
until  within  that  period ;  but  there  is  no  such  decision  as  to  an 
action  of  trover.  Again,  the  declaration  being  entitled  generally, 
'had  reference  to  the  first  day  of  Michaelmas  Term,  and  then  the 
bill  must  be  taken  to  have  been  exhibited  within  six  years  after 
the  conversion.  If  the  defendant  wished  to  show  the  real  time 
when  it  was  filed,  he  should  have  applied  to  the  Court  to  compel 
the  plaintiff  to  entitle  his  declaration  specially,  according  to  the 
rule  given  in  Tidd's  Prac.  430  (sixth  ed. ). 

Abbott,  Ch.  J.—  The  evidence  given  on  the  part  of  the  plaintiff 
did  not  make  out,  with  any  distinctness,  either  the  time  or  terms 
of  the  actual  deposit  with  the  defendant  But  it  appeared  that 
when  in  September,  1824,  the  boxes  were  demanded,  the  latter 
replied  that  in  1818  he  had  delivered  them  over  to  certain 
persons  whom  he  named ;  and  it  was  proved  that  he  had  so  parted 
with  them  on  the  10th  of  .November  in  that  year.  It  also 
appeared  that  the  plaintiff's  declaration  was  filed  gener- 
ally as  of  Michaelmas  Term ;  the  writ,  however,  *  was  [*  152] 
returnable  on  the  29th  of  November.  Under  such  cir- 
cumstances, I  thought  I  was  bound  to  consider  the  bill  as  exhibited 
on  that  day,  which  left  the  effect  of  the  Statute  of  Limitations 
open  to  the  defendant  Upon  that  point  I  thought,  and  I  still 
retain  the  same  opinion,  that  the  statute  began  to  run  from  the 
time  of  the  act  done  by  the  defendant,  although  the  plaintiff  had 
not  any  notice  of  it ;  there  not  being  evidence  of  any  fraud  prac- 
tised by  the  defendant  in  order  to  prevent  the  plaintiff  from 
obtaining  knowledge  of  that  which  had  been  done.  The  plaintiff  I 
was  certainly  guilty  of  laches  in  not  making  inquiries  respecting!, 
the  property  at  an  earlier  period,  and  has  no  ground  of  complaint 
that  he  is  not  now  entitled  to  recover. 

Batlet,  J.  —  The  gist  of  this  action  is  the  conversion.  Now 
when  the  defendant  proved  that  the  goods  had  been  out  of  his 
possession  for  more  than  six  years  before  the  commencement  of 
the  action,  it  was  manifest  that  he  could  not  have  converted  them 
within  that  period  The  cases  of  Short  v.  McCarthy,  3  B.  &  Aid. 
626  (22  R  R  503),  and  Bravm  v.  Howard,  2  Broil  &  Bing.  73, 
show  that  the  want  of  knowledge  in  the  plaintiff  makes  no 
difference.  Upon  the  other  point,  it  is  true  that  the  declaration 
relates  primd  facte  to  the  first  day  of  term,  but  that  is  matter  of 
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evidence ;  and  when  the  writ  was  produced,  returnable  on  the  29th 
of  November,  the  presumption  was  that  the  party  declared  on  that 
day.     The  nonsuit  was  therefore  right  Hule  refused. 


WilkinBon  and  another  v.  Verity. 

L.  R.  6  C.  P.  206-211  (a.  c.  40  L.  J.  C.  P.  141 ;  24  L.  T.  32 ;  19  W.  R.  604). 

[206]    Statute  of  Limitations,  21  Jac.  J.,  c.   IG.  —  Detinue.  —  Demand  and 

B^fusal.  0 

Goods  having  been  bailed  by  the  plaintiffs  to  the  defendant  for  safe  castody, 
the  defendant  wrongfully  sold  them  ;  and  the  plaintiffs,  more  than  six  years 
after  the  date  of  the  sale^  being  ignorant  of  the  fact  of  its  having  taken  place, 
demanded  the  return  of  the  goods,  which  the  defendant  refused. 

Held^  in  an  action  of  detinue  for  the  goods,  that  the  Statute  of  Limitations 
ran  from  the  date  of  the  demand  and  refusal,  and  not  from  that  of  the  sale, 
inasmuch  as  the  plaintiffs,  in  such  a  case,  though  entitled  if  they  had  discovered 
the  sale  to  sue  immediately  for  a  conversion  of  the  goods,  were  also  entitled  to 
elect  to  sue  upon  the  breach  of  the  bailee^s  duty  in  the  ordinary  course  by  the 
refusal  to  deliver  up  on  request. 

Declaration  by  the  plaintiffs,  as  churchwardens  of  All  Saints, 
Habergham,  in  the  county  of  Lancaster,  for  detaining  a  service  of 
silver  communion  plate,  the  property  of  the  plaintiffs,  as  such 
churchwardens. 

Plea  {inter  alia),  the  Statute  of  Limitations.     Issue  thereon. 

At  the  trial  before  Mellor,  J.,  at  the  Liverpool  Winter  Assize, 
the  facts  were  as  follows:  The  defendant  was  the  Vicar  of  All 
Saints,  Habergham.  In  1859  the  defendant,  who  had  the  custody 
of  the  plate  in  question,  withdrew  it  from  use  in  the  church  and 
substituted  for  it  at  first  a  brazen  and  subsequently  another  silver 
service.  At  the  end  of  1859  he  sold  it  as  old  silver.  The  fact  of 
the  sale  was  not  known  to  the  churchwardens,  and  in  1870,  the 
old  service  not  reappearing  in  the  church,  a  formal  demand  of  it 
was  made  on  behalf  of  the  plaintiffs  as  churchwardens,  which  the 
defendant  did  not  comply  with.  It  was  contended  on  these  facts 
by  the  defendant  that  the  Statute  of  Limitations  ran  from  the  date 
of  the  sale  in  1859,  and  that  the  action  was  therefore  barred. 
The  learned  Judge  ruled  that  the  statute  ran  from  the  date  of  the 
demand  and  refusal,  and  on  that  ruling  and  the  findings  of  the 
jury  on  the  other  questions  in  dispute  in  the  case  the  verdict 
was  entered  for  the  plaintiffs  for  £29  18a.,  the  value  of  the 
service. 
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*  A  rule  nisi  was  obtained  by  the  defendant  (inter  alia)  [*  207] 
for  a  new  trial,  on  the  ground  that  the  above  ruling  was  a 
misdirection. 

Brown,  Q.  C,  and  Leresche,  showed  cause.  —  The  Statute  of 
Limitations  for  the  purposes  of  this  action  runs  from  the  time  of 
the  demand  and  refusal.  The  defendant  originally  became  pos- 
sessor of  this  plate  as  bailee.  No  doubt  the  churchwardens,  had 
they  known  of  it,  might  have  sued  immediately  upon  the  sale  of 
the  plate  for  the  conversion.  But  they  are  also  entitled  to  sue  as 
for  a  detention  arising  upon  the  demand  and  refusal  to  redeliver. 
That  cause  of  action  accrued  within  the  six  years.  It  cannot  be 
that  the  defendant  can  put  himself  in  a  better  position  by  a  secret 
conversion  of  the  property  bailed  than  he  would  be  if  he  still 
remained  in  possession  of  it.  It  is  clear  law  that  detinue  lies 
when  the  defendant  has  parted  with  the  possession  of  the  chattel 
detained,  the  gist  of  the  action  being  the  non-delivery  when 
demanded.  Jones  v.  Dowle,  9  M.  &  W.  19;  Beeve  v.  Palmer, 
5  C.  B.  (N.  S.)  84,  91,  27  L.  J.  C.  P.  327,  28  L.  J.  C.  R  168, 
Bro. ,  Detinue  de  Biens,  pi.  41. 

[WiLLES,  J. ,  referred  to  the  Year  Book,  H.  20  Hen.  VI. ,  f o.  16  a.  ] 

The  case  of  Philpott  v.  Kelley,  3  A.  &  E.  106,  is  in  the  plain- 
tiffs *  favour. 

[They  also  cited  Plant  v.  Cotterill,  5  H.  &  N.  430,  29  L.  J. 
Ex,  198;  Williams  v.  Archer,  5  C/B.  318,  17  L.  J.  C.  P.  82; 
Cooper  V.  Shepherd,  3  C.  B.  266,  15  L.  J.  C.  P.  237.] 

The  defendant  in  person  supported  the  rule.  He  contended 
that  the  statute  ran  from  the  date  of  the  sale  of  the  plate,  and 
that  consequently  the  action  was  barred. 

[He  cited  Burroughes  v.  Bayne,  5  H.  &  N.  296,  29  L.  J.  Ex. 
185.]  Cur.  adv.  vult 

Feb.  13.  The  judgment  of  the  Court  (Willes,  Montague 
Smith,  and  Brett,  JJ.)  was  delivered  by 

Willes,  J.  —  This  was  a  rule  calling  upon  the  plaintiffs  to 
show  cause  why  the  verdict  found  for  them  upon  the  trial  before 
Melloe,  J.,  at  the  Liverpool  Winter  Assize,  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant  upon  points 
supposed  to  •  have  been  reserved,  or  for  a  new  trial  upon  [*  208] 
the  ground  of  misdirection  and  that  the  verdict  was 
against  the  evidence. 

VOL.  XVI.  — 14 
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It  appears  by  the  report  of  the  learned  Judge  that  no  point  was 
reserved,  and  that  he  is  not  dissatisfied  with  the  verdict,  which 
turned  altogether  upon  the  credibility  of  a  witness.  There  is 
therefore  no  ground  for  the  rule,  unless  the  alleged  misdirection 
be  made  out;  and  we  took  time  to  consider  that  point  only. 

The  action  was  one  of  detinue  by  churchwardens  against  the 
incumbent  for  detaining  a  service  of  silver  communion  plate 
The  plate  was  taken  possession  of  by  the  incumbent  before  the 
year  1859,  under  circumstances  in  which,  upon  the  finding  of  the 
jury,  the  just  inference  is  that  he  was  allowed  to  do  so,  not  as  his 
own,  but  for  safe  custody,  and  therefore  under  an  implied  stipu- 
lation that  it  was  to  be  forthcoming  for  the  use  of  the  parish 
when  required.  Whether  for  peace  sake,  or  from  neglect  of  the 
duties  of  the  plaintiffs'  predecessors,  the  defendant  was  allowed  to 
retain  it,  and  he  supplied  its  place  at  first  by  a  brazen  service,  and 
afterwards  by  another  silver  service  purchased  by  himself.  The 
plaintiffs,  being  minded  to  recover  the  custody  of  the  parish  plate, 
recently  before  action  demanded  it  of  the  defendant,  and  he  de- 
clined to  return  it,  alleging  that  it  was  his  own,  purchased  for 
him  and  his  successors,  and  not  for  the  parish,  —  a  plea  negatived 
by  the  verdict,  and  which,  if  successful,  would  tend  to  defeat  the 
admitted  object  of  the  donors,  namely,  that,  whoever  were  the 
holders  of  the  plate,  it  should  be  for  the  use  of  the  parish ;  because 
the  incumbent,  as  such,  being  only  a  corporation  sole,  could  not 
without  statute  or  custom  take  chattels  by  succession.  Howhy  v. 
Knight,  14  Q.  B.  240,  19  L.  J.  Q.  R  3. 

Upon  this  refusal  to  deliver  up  the  plate,  the  plaintiffs  brought 
this  action,  founded  upon  the  established  rule  of  law  that  church- 
wardens have  succession  as  representing  the  parish  in  respect  of 
its  movable  property,  and  may  maintain  actions  in  such  capacity 
even  against  the  incumbent  Year  Book,  M.  11  Hen.  IV.,  fo. 
12  a;  Com.  Dig.,  Esglise  (F.  3) ;  Turmr  v.  Bayries,  2  H.  Bl.  569 
(3  R  R  606). 

The  defendant  pleaded,  amongst  other  pleas,  the  Statute  of 
Limitations,  —  that  the  cause  of  action  had  not  accrued  within  six 
years.  At  the  trial,  he  gave  evidence  that,  in  the  year  1859,  more 
than  six  years  before  action,  he  had  sold  the  plate  out 
[*  209]  and  out  as  old  *  silver;  and  he  insisted  that  the  action 
was  therefore  barred  by  the  Statute  of  Limitations,  21 
Jac.  I.,  c.  16. 
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The  learned  Judge  ruled  that  the  statute  ran,  or,  in  other  words, 
that  a  fresh  and  substantive  cause  of  action  in  detinue,  as  upon 
a  bailment  determined,  accrued  to  the  churchwardens  upon  the 
demand  and  refusal  to  deliver  up  the  plate,  notwithstanding  the 
previous  unknown  conversion  thereof  by  the  defendant  to  his  own 
use  more  than  six  years  before  action ;  and  the  question  is  whether 
that  ruling  can  be  sustained. 

The  authorities  upon  the  construction  of  the  statute  ai-e  col- 
lected in  a  very  useful  book,  **  Darby  and  Bosanquet  on  the 
Statute  of  Limitations,"  p.  28,  from  which  it  appears  that  the 
point  is  in  this  instance  new;  and  we  must  decide  it  upon 
reason. 

For  the  defendant  it  was  urged  that  a  complete  cause  of  action 
arose  against  him  upon  the  sale  in  1859,  that  the  statute  there- 
upon began  to  run,  and  that  the  ignorance  of  the  plaintiffs  could 
not  avail  to  stay  the  operation  of  the  statute  in  a  Court  of  law; 
and  if  this  had  been  an  action  for  damages  for  the  conversion  of 
the  plate,  in  which  the  demand  and  refusal  would  have  been  only 
evidence  of  a  conversion,  it  would  have  been  impossible  to  con- 
tend that  the  date  of  the  conversion  could  be  excluded,  or  to  deny 
that  the  defence  upon  the  statute  was  sustained.  Nor  could  the 
ignorance  of  the  plaintiffs  or  their  predecessors  have  prevented  its 
operation. 

It  is  a  general  rule  that,  where  there  has  once  been  a  complete 
cause  of  action  arising  out  of  contract  or  tort,  the  statute  begins  to 
run,  and  that  subsequent  circumstances  which  would  but  for  the 
prior  wrongful  act  or  default  have  constituted  a  cause  of  action  are 
disregarded.  As,  for  instance,  in  the  case  of  a  bill  of  exchange 
drawn  at  so  many  months  after  sight,  and  refused  acceptance,  the 
cause  of  action  is  complete  and  the  statute  begins  to  run  upon  the 
refusal  of  acceptance,  and  no  new  cause  of  action  arises  upon 
refusal  of  payment 

The  rule  that  a  cause  of  action  arises  once  for  all  upon  the  first 
default  is,  however,  not  universal;  for,  in  cases  where  a  man 
undertakes  to  do  an  act  upon  a  future  day,  and  before  the  day 
arrives  disables  himself  from  performing  the  act,  or  positively  and 
absolutely  refuses  to  be  bound  by  or  perform  his  contract, 
and,  so  to  •  speak,  declares  off  the  bargain  himself,  and  [*  210] 
absolves  the  opposite  party,  it  is  in  the  option  of  such 
party  at  his  election  to  treat  that  conduct  as  of  itself  a  violation 
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and  breach  of  the  contract,  or  to  insist  upon  holding  the  repudiat- 
ing party  liable,  and  sue  him  for  non-performance  when  the  day 
arrives.  The  misconduct  of  the  party  who  acts  in  fraud  of  the 
bargain  in  such  cases  gives  the  other  party  thereto  the  election  of 
suing  either  for  the  first  violation  or  for  non-performance  at  the 
day ;  and  it  does  not  furnish  the  wrong-doer  with  any  answer  to 
the  latter.  This  principle  was  well  maintained  in  ffochster  v. 
De  la  Tour,  2  E.  &  B.  678,  22  L  J.  Q.  B.  455.  In  delivering 
the  judgment  in  that  case,  Lord  Campbell,  Ch.  J.  (2  K  &  B. ,  at 
p.  691),  thus  stated  the  reason  of  the  decision :  ''  It  seems  reason- 
able to  allow  an  option  to  the  injured  party  either  to  sue  imme- 
diately or  to  wait  till  the  time  when  the  act  was  to  be  done,  still 
holding  it  (the  contract)  as  prospectively  binding  for  the  exercise 
of  this  option,  which  may  be  advantageous  to  the  innocent  party, 
and  cannot  be  prejudicial  to  the  wrong-doer. "  The  same  doctrine 
was  recognised  and  approved  by  the  Court  of  Exchequer  Chamber 
in  Avery  v.  Bowden,  6  E.  &  B.  953,  26  L  J.  Q.  B.  3. 

Upon  like  reasoning,  it  seems  to  follow  on  the  one  hand  that, 
where  the  action  of  detinue  is  founded  upon  a  wrongful  conversion 
of  the  property  only,  as  it  needs  must  where  there  is  a  bare  taking 
and  withholding  of  the  property  of  another,  without  any  circum- 
stances to  show  a  trust  for  the  owner  or  to  found  an  option  to  sue 
either  for  the  wrong  or  for  the  breach  of  the  original  terms,  the 
statute  would  run  from  the  time  at  which  the  property  was  first 
wrongfully  dealt  with.  This,  however,  as  we  have  already 
observed,  is  not  like  the  present  case,  in  which  the  plate  was 
originally  taken  for  safe  custody,  to  be  restored  when  required. 

On  the  other  hand,  if  the  action  of  detinue  is  resorted  to,  as  it 
may  be  (Com.  Dig.,  Detinue  A),  for  the  purpose  of  asserting 
against  a  person  intrusted  fox  safe  custody  a  breach  of  his  duty  as 
bailee,  by  detention  after  demand,  independent  of  any  other  act 
of  conversion,  such  as  would  make  him  liable  in  an  action  of 
trover,  it  should  seem  that  the  owner  is  entitled  to  sue,  at  elec- 
tion, either  for  a  wrongful  parting  with  the  property  (if  he  dis- 
covers and  can  prove  it),  or  to  wait  until  there  is  a  breach 
[*  211]  of  the  bailee's  duty  in  *  the  ordinary  course  by  refusal  to 
deliver  up  on  request;  and  that,  in  the  latter  case,  it  is  no 
answer  for  the  bailee  to  say  that  he  has  by  his  own  misconduct 
incapacitated  himself  from  complying  with  the  lawful  demand  of 
the  bailor.     Such  is  the  effect  of  the  decisions  referred  to  in  the 
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course  of  the  argument  in  Williams  v.  Archer,  5  C.  B.  318,  17 
L  J.  C.  P.  82,  and  Reeve  v.  Palmer,  5  C.  B.  (N.  S.)  84,  91,  27  L. 
J.  C.  P.  327,  28  L.  J.  C.  P.  168,  in  which  latter  case  a  loss  of  the 
chattels  by  negligence,  which  though  of  itself  it  plainly  gave  no 
cause  of  action  of  trover  or  detinue,  —  Williams  v.  Oesse,  3  Bing. 
N.  C.  849,  —  yet  did  give  cause  of  a  special  action  for  negligence, 
at  the  option  of  the  owner,  was  held  to  be  no  answer  to  an  action 
of  detinue  founded  upon  a  subsequent  demand  and  refusal,  which 
were  held  to  constitute  a  substantive  cause  of  action,  notwithstand- 
ing that  the  property  had  before  the  demand  ceased  to  be  in  the 
possession  of  the  bailee.  In  that  case,  the  principle  that  a  man 
intrusted  with  property  for  safe  custody  cannot  better  his  position 
by  wrongfully  parting  with  possession  of  it,  but  must  be  answer- 
able as  if  he  retained  the  possession,  was  applied  both  in  this 
Court  and  in  the  Exchequer  Chamber  to  the  action  of  detinue. 
And  this  is  agreeable  to  the  maxim,  Qui  dolo  desiit  possidere  pro 
possidente  damnatur. 

The  learned  Judge's  direction  was  therefore  unobjectionable, 
and  the  rule  ought  to  be  discharged.  BtUe  discharged. 

ENGLISH  NOTES. 

Where,  by  reason  of  the  misconduct  or  negligence  of  an  attorney  in 
advising  on  the  sufficiency  of  securities,  the  plaintiff  had  lent  his 
money  on  the  securities  which  turned  out  insufficient,  the  cause  of  action 
against  the  attorney  is  the  misconduct  or  negligence,  and  limitation 
begins  to  run  from  the  date  of  the  advice  given,  and  not  from  the  time 
when  the  consequential  damage  ensued  by  the  failure  of  the  securities. 
Howell  V.  Young  (1826),  6  B.  &  C.  269,  29  R.  R.  237;  following 
Short  V.  M'CaHhy  (1820),  3  B.  &  Aid.  626,  22  R.  R.  603,  where  the 
alleged  cause  of  action  was  the  negligence  of  an  attorney  in  neglecting 
to  make  a  certain  inquiry  at  the  Bank  of  England,  which  he  had  under- 
taken to  do.  The  same  principle  had  been  acted  on  by  the  King's 
Bench  in  Battley  v.  Faulkner  (1820),  3  B.  &  Aid.  288,  22  R.  R.  390, 
where  the  cause  of  action  was  a  breach  of  contract  in  the  sale  of  spring 
wheat  upon  which  special  damage  was  ascertained  by  a  protracted  action 
by  a  sub-purchaser  in  Scotland;  and  it  then  became  too  late  to  sue  here 
upon  the  original  contract. 

An  exceptional  case  has  been  suggested  where  a  trespass  has  been 
committed  upon  the  property  of  an  adjoining  owner,  by  working  mines 
underground  so  that  the  injured  owner  had  no  opportunity  of  discover- 
ing it.     See  the  judgment  of  Maliks,  V.  C,  in  Ecclesiastical  Com* 
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missianers  for  England  v.  North  JEastem  Railway  Co,  (1877),  4  Cb. 
D.  846,  47  L.  J.  Ch.  20,  36  L.  T.  174.  But  (as  Mr.  MacSwinney  ob- 
serves,  *'  Mines,"  2ud  ed.,  p.  613,  and  tbis  editor  agrees)  'Mt  is  difficult 
to  see  how  tbis  circumstance  can  constitute  concealed  fraud;  and  it  is 
submitted  tbat  tbis  decision  cannot  be  supported."  Mr.  MacSwinney 
adds:  *'It  is,  bowever,  a  decision  in  accordance  witb  wbat  the  law 
ought  to  be,  and  it  is  hoped  that  the  law  in  this  respect  may  be 
amended." 

Where  there  is  a  simple  case  of  fraud  on  which  an  action  for  deceit 
at  common  law  would  have  been  competent,  the  mere  circumstance  that 
the  fraud  could  not  be  discovered  does  not  form  an  equitable  ground  of 
reply  to  a  defence  that  the  limitation  of  six  years  has  run ;  and  the 
limitation  runs  from  the  date  of  the  fraudulent  act.  Barber  v.  Houston 
(1886),  18  L.  J.  Ir.  474. 

Where  P.,  one  of  a  firm  of  solicitors,  recommended  a  client  to  invest 
money  on  an  equitable  security  of  an  interest  in  property  of  which  P. 
himself  was  trustee,  and  this  investment  having  been  made,  P.,  some 
years  afterwards,  made  a  legal  mortgage  of  the  property  and  absconded 
with  the  proceeds,  — in  an  action  by  the  client  against  the  firm  it  was 
held  that  the  only  cause  of  action  against  the  firm  was  the  original 
negligent  advice  which  was  within  the  scope  of  P.'s  authority  as  mem- 
ber of  the  firm ;  and  this  being  more  than  six  years  before  action  brought, 
the  action  against  the  firm  was  barred  by  limitation.  So  far  as  relates 
to  P.'s  fraud  in  making  a  legal  mortgage  for  bis  own  purposes,  tbis 
was  an  act  beyond  the  scope  of  the  partnership  authority  and  not  im- 
putable to  the  fiirm.  Hughes  v.  Twisdm  (1886),  66  L.  J.  Ch.  481,  64 
L.  T.  670,  34  W.  R.  498. 

In  a  case  where  one  of  two  executors  had  forged  transfers  of  stock, 
and  got  the  stock  transferred  into  another  name,  —  in  an  action  by 
the  other  executor  against  the  railway  company  to  have  the  stock  re- 
transferred,  it  was  held  that  the  Statute  of  Limitations  had  not  begun 
to  run  against  the  claim,  until  the  refusal  of  the  company,  upon  demand, 
to  register  the  stock  in  the  proper  names.  Barton  v.  North  Stafford- 
shire RaUway  Co.  (1888),  38  Cb.  D.  468,  67  L.  J.  Ch.  800,  68  L.  T. 
649,  36  W.  R.  764. 

Where  title  deeds  had  been  fraudulently  dealt  with,  without  the 
knowledge  of  the  owner,  and  got  into  the  hands  of  an  innocent  holder,  — 
in  an  action  by  the  owner  against  that  holder  for  recovery  of  possession, 
the  cause  of  action  has  been  held  not  to  have  arisen  until  a  demand 
upon  him  and  refusal  by  him  to  deliver  up  the  deeds.  Spackman  v. 
Foster  (1883),  11  Q.  B.  D.  99,  62  L.  J.  Q.  B.  418,  48  L.  T.  670, 
31  W.  R.  648;  Miller  v.  Dell  (C.  A.  1890),  1891,  1  Q.  B.  468,  60 
L.  J.  Q.  B.  404,  63  L,  T.  693,  39  W.  R.  342.     In  the  latter  case  it  was 
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considered  that,  siuce  the  iDnocent  holder  (defendant)  had  not  had 
possession  of  the  deed  for  six  years,  it  was  immaterial  whether  the 
action  was  for  detinue  or  conversion;  for  the  statute  did  not  begin 
to  run  in  his  favour  until  he  got  possession. 

ABIERICAN  NOTES. 

These  cases  are  cited  by  Wood  on  Limitations,  pp.  811,  882,  and  the 
first  doctrine  of  the  Role  is  sustained  by  Jordan  v.  Thornton^  7  Georgia,  517 ; 
Johnson  V.  White,  15  Smedes  &  Marshall  (Mississippi),  584;  Re€id  v.  Markle, 
8  Johnson  (N.  Y.),  523;  Chapman  v.  Hudson,  46  Arkansas,  489;  Doyle  v. 
Callaghan,  67  CalLfomia,  154 ;  Knisely  v.  Stein,  52  Michigan,  380 ;  Sheppard 
V.  Yocum,  10  Oregon,  402 ;  Baily  v.  Colby,  34  New  Hampshire,  29 ;  Galvin 
v.  Bacon,  11  Maine,  28;  Clark  v.  Marriott,  9  Gill  (Maryland),  331;  Ward  v, 
Dulaney,  23  Mississippi,  410 ;  Kelsey  v.  Griswold,  6  Barbour  (N.  Y.  Sup.  Ct.), 
436,  citing  Granger  v.  George.  • 

But  in  Houston,  (re.  Ry.  Co,  v.  Adams,  49  Texas,  748;  30  Am.  Rep.  116, 
it  was  held  that  a  reasonable  time  must  be  allowed  for  the  owner  to  learn 
of  the  conversion. 

Where  demand  is  necessary,  the  statute  does  not  begin  to  run  until 
demand.  Wright  v.  Hamilton,  2  Bailey  Law  (So.  Car.),  51 ;  21  Am.  Dec. 
513;  Sherrod  v.  Woodard,  4  Devereux  Law  (Nor.  Car.),  360;  25  Am.  Dec. 
714 ;  Atchison,  Sfc.  R.  Co.  v.  Burlingame  Toumship,  36  Kansas,  628 ;  59  Am. 
Rep.  578;  Morrison  v.  Mullin,  34  Penn.  St.  12;  Reizenstein  \,  Marquardt,  75 
Iowa,  294;  9  Am.  St  Rep.  477;  1  Lawyers'  Rep.  Annotated,  318  (bail- 
ment for  safe  keeping) ;  High  v.  Board  of  Corners,  92  Indiana,  580 ;  Bank  of 
Louisville  v.  Gray,  84  Kentucky,  566;  Leather  Manuf.  Bank  ▼.  Merchants* 
Bank,  128  United  States,  26  ;  Ganley  v.  Troy  City  Bank,  98  New  York,  487. 

But  after  a  great  lapse  of  time  demand  will  be  presumed.     Collard*s  Adm'r 
V.  Tuttle,  4  Vei*mont,  491 ;  24  Am.  Dec.  627 ;  Hamilton  v.  Hamilton's  Ex*rs, 
18  Penn.  St.  20;    55  Am.   Dec..  585;    Codman    v.  Rogers,   10  Pickering 
(Mass.),  112. 


No.  9.— BACKHOUSE  t;.  BONOML 

(H.  L.  1861)  ON   APPEAL  FKOM 

BONOMI  V.  BACKHOUSR 
(q.  b.  and  ex.  ch.  1859.) 

RULE. 

Where  an  act  not  in  itself  wrongful  is  done  by  A.,  the 
consequence  of  which  is  that,  after  an  interval  of  time,  B. 
is  injured ;  the  cause  of  action  accrues  at^  and  the  Statute 
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of   Limitations   runs    from,   the    time  when    the    actual 
damage  becomes  manifest. 

Baekhonse  v.  Bonomi  and  Wife. 

34  L.  J.  Q.  B.  181-186  (s.  c.  9  H.  L.  Gas.  503). 

[181]  LimitationSf  St(xtute  of,  —  Mines.  —  Damage  by  Working. 

If  by  the  act  of  A.  an  injury  is  occasioned  to  the  foundations  of  the  house 
of  B,,  of  which  B.  has  not  at  the  time  any  knowledge,  but  which  afterwards 
exhibits  itself  by  creating  actual  uiischief  to  B/s  house,  B.  is  not  prevented  by 
the  Statute  of  Limitations  from  maintaining  an  action  for  damages,  though 
more  than  six  years  have  elapsed  since  the  doing  of  the  act  which  was  in 
reality  (though  unknown  at  the  time)  the  origin  of  the  mischief,  for  the  cause 
of  action  really  accrued  when  the  actual  damage  fii-st  exhibited  itself. 

This  was  an  appeal  from  the  judgment  of  the  Exchequer 
Chamber,  which  reversed  the  judgment  given  by  the  Queen's 
Bench  in  favour  of  the  defendant.  The  pleadings  were  to  the 
effect  following :  — 

Declaration,  by  Bonomi  and  his  wife,  that  certain  messuages 
and  buildings  situate  in  the  parish  of  West  Auckland,  in  the 
county  of  Durham,  were  in  the  occupation  of  William  Parkin  as 
tenant  thereof,  the  reversion  of  and  in  the  said  premises  then  and 
still  being  in  and  belonging  to  the  plaintiff,  Bonomi,  in  right  of 
his  wife ;  that  the  plaintiffs,  in  right  of  the  said  Caroline,  were 
entitled  to  have  the  said  messuages  and  buildings  supported  by 
the  mines,  earth,  and  soil  underground,  contiguous  and  near  to  and 
under  the  said  messuages  and  buildings ;  that  the  defendant,  well 
knowing  the  premises,  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  leaving  any  proper  or  sufficient  support 
in  that  behalf,  worked  certain  coal-mines  underground,  contiguous 
and  near  to  and  under  the  said  messuages  and  buildings,  and  dug 
for  and  got  and  took  away  coals,  earth,  and  soil  out  of  the  said 
mines,  and  wrongfully  and  unjustly  kept  and  continued  the  said 
messuages  and  buildings,  and  caused  them  to  be  and  remain  with- 
out any  proper  or  reasonable  or  suflScient  support,  for  a  long  space 
of  time,  whereby  and  by  reason  of  the  premises  the  foundations  of 
the  said  messuages  and  buildings  became  and  were  greatly  weak- 
ened and  injured,  and  the  walls  of  the  said  messuages  and  build- 
ings became  and  were  cracked  and  injured,  and  the  ground  on 
which   the   said   messuages   and   buildings  stood    subsided    and 
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cracked,  swagged  and  gave  way;  and  by  means  of  the  premises 
the  plaintiffs  were  injured  in  their  reversionary  estate  and  interest 
in  the  said  messuage,  &c. 

Pleas :  first,  not  guilty ;  secondly,  that  the  messuages  and  build- 
ings were  not  in  the  occupation  of  Parkin  as  tenant;  thirdly, 
that  the  reversion  was  not  in  the  plaintiffs  as  alleged ;  fourthly, 
that  the  plaintiffs  were  not  entitled  to  have  the  messuages  and 
buildings  supported  by  the  mines,  earth,  and  soil  underground, 
contiguous,  near  to,  and  under  them;  fifthly,  that  the  alleged 
causes  of  action  did  not  accrue  within  six  years  before  action; 
sixthly,  that  the  defendant  did  what  was  complained  of  by  the 
plaintiffs'  leava     Issues  thereon. 

At  the  trial  of  the  cause,  at  the  Summer  Assizes  for  Durham, 
in  1856,  a  verdict  was  taken  for  the  plaintiffs  in  this  and  four 
other  actions  between  other  plaintiffs  and  the  same  defendant, 
subject  to  a  reference  to  Mr.  Hindmarch;  the  referee  to  state  a 
case  for  the  opinion  of  the  Court  Mr.  Hindmarch,  having  heard 
counsel  and  witnesses,  subsequently  stated  the  following 

CASE. 

The  messuages  and  buildings  in  the  declaration  mentioned  are 
situated  on  the  north  side  of  the  village  of  West  Auckland,  in  the 
county  of  Durham,  and  they  consist  of  a  dwelling-house  and  out- 
building contiguous  to  each  other,  which  are  now  and  have  for 
some  time  past  been  used  as  an  inn  called  the  Grown  Inn,  and  a 
yard  immediately  behind  the  dwelling-house  and  buildings.  The 
dwelling-house  and  other  buildings  are  all  ancient,  and  they  had 
been  in  existence  for  more  than  forty  years  before  they  sustained 
the  injuries  complained  of  in  the  declaration,  and  immediately 
before  sustaining  these  injuries  they  were  in  good  repair.  The 
said  messuages  and  buildings,  the  land  on  which  they  stand,  and 
the  yard  behind  them,  were,  on  the  23rd  of  September,  1835, 
conveyed  to  the  female  plaintiff,  then  unmarried,  in  fee  simple ; 
and  on  her  marriage  with  the  other  plaintiff,  which  took  place  on 
the  27th  of  December,  1837,  the  plaintiffs  becatne  and 
have  ever  since  continued  to  be  *  seised  of  the  said  mes-  [*  182] 
suages,  buildings,  yard,  and  land,  as  of  fee,  in  right  of  the 
female  plaintiff.  In  the  year  1848  the  said  messuages  and  build- 
ings and  yard  were  let  by  the  plaintiffs  to  W.  Parkin,  who  has 


218  LIMITATION  OP  ACTIONS. 

Ko.  9.  — BaoUioiiMy.  Bonomi,  84  L.  J.  0.  B.  162. 

continued  ever  since  that  time  to  occupy  the  same  as  tenant  there- 
of to  the  plaintiffs,  the  reversion  in  fee  being  in  them.  The 
messuages  and  buildings  and  the  land  upon  which  they  stand 
were,  at  all  times  before  those  messuages  and  buildings  sustained 
the  injuries  complained  of  in  the  declaration,  firmly  supported  by 
the  mines,  earth,  and  soil  undei^ground,  and  as  well  by  those  under 
the  lands  contiguous  and  near  to,  as  by  those  under  the  said 
messuages,  buildings,  and  land  of  the  plaintiffs.  The  defendant 
and  some  other  persons,  for  several  years  before  and  until  the 
month  of  June,  1853,  were  lessees  of  West  Auckland  Colliery, 
consisting,  amongst  others,  of  the  colliery  lying  under  all  the 
lands  surrounding  and  immediately  adjoining  the  plaintiffs'  said 
dwelling-house,  buildings,  and  land.  The  defendant  and  his  co- 
lessees  held  a  large  part  of  these  mines  under  a  lease  for  years 
granted  by  the  late  Bishop  of  Durham,  to  whom  that  part  of  the 
mines  belonged  in  right  of  his  see;  another  part  of  the  mines 
under  a  lease  for  years  granted  by  Sir  W.  Eden,  to  whom  that 
part  of  the  mines  belonged ;  the  residue  of  the  mines  worked  by 
the  defendant  and  his  co-lessees  were  chiefly  under  small  parcels 
of  land,  and  they  worked  those  parts  of  the  mines  generally  by 
special  agreements  made  with  the  owners  of  the  coal  from  time 
to  time,  but,  in  at  least  one  case,  they  worked  the  coal  without 
consent  of  the  owner  of  it  The  defendant  and  his  co-lessees 
worked  the  coal-mines  under  the  plaintiffs'  said  dwelling-house 
and  buildings  and  land,  and  also  under  all  the  lands  surrounding 
and  adjoining  to  the  plaintiffs'  dwelling-house,  buildings,  and 
land,  and  had  nearly  finished  their  workings  under  all  those  lands 
on  the  20th  of  May,  1850;  but  the  residue,  being  only  a  small 
portion  of  the  workings  of  the  mines  in  that  district,  and  near  to 
the  said  village  of  West  Auckland,  was  executed  and  completed 
after  that  time,  and  within  the  term  of  six  years  next  before  the 
commencement  of  this  action.  There  was  not  any  evidence  given 
before  the  arbitrator  that  the  plaintiffs  in  any  way  assented  to  the 
coal  under  their  said  dwelling-house,  buildings,  and  land  being 
worked  by  the  defendant  and  his  co-lessees.  The  coal  under  the 
plaintiffs'  said  house,  buildings,  and  land,  and  under  the  land 
surrounding  and  adjoining  the  house,  buildings,  and  land  of  the 
plaintiffs,  was  of  a  quality  called  "  cleety, "  being  liable,  upon 
exposure  to  the  air,  gradually  to  become  disintegrated  and  fall 
to  pieces. 
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The  defendant  and  his  co-lessees  worked  the  coal-mines  under, 
contiguous,  and  near  to  the  plaintiffs'  house,  buildings,  and  land  in 
the  usual  manner,  tstking  away  a  portion  of  the  coal,  and  leaving 
the  residue  standing  as  pillars  to  support  the  roof  of  the  mines. 
The  pillars  of  coal  tJius  left  standing  unworked  by  the  defendant 
and  his  co-lessees  in  many  places  would  have  been  amply  suffi- 
cient to  support  the  roof,  and  bear  the  ordinary  superincumbent 
weight  and  pressure  upon  them,  if  all  the  other  parts  of  the 
defendant's  mines  had  been  worked  in  the  same  manner.  In 
several  other  places  the  pillars  of  coal  which  the  defendant  and 
his  co-lessees  had  left  standing  and  unworked  were  of  smaller 
dimensions  than  those  above  mentioned.  Those  smaller  pillars 
would  have  been  sufficient  to  support  the  roof  and  sustain  all  the 
superincumbent  weight  for  many  years  to  come,  if  the  roof  of  the 
defendant's  mine  in  all  other  parts  had  been  properly  supported ; 
but  owing  to  the  peculiar  properties  of  the  coal  already  mentioned, 
these  last-mentioned  pillars  would  not  have  permanently  supported 
the  parts  of  the  roof  which  were  above  them,  and  they  would 
ultimately  have  given  way,  and  let  down  those  parts  of  the  roof 
which  were  supported  by  the  weak  pillars ;  but  it  is  impossible 
to  determine  whether  such  partial  falls  in  the  roof  would  or  would 
not  have  caused  any  injury  to  the  plaintiffs'  house  and  buildings. 
In  working  those  parts  of  the  mines,  where  pillars  of  coal  were 
left  standing  unworked  for  the  purpose  of  supporting  the  roof  as 
above  mentioned,  the  defendant  and  his  co-lessees  were  not  guilty 
of  any  negligence  or  improper  working,  except  in  leaving  a  por- 
tion of  the  pillars  too  small,  having  regard  to  the  nature  of  the 
coal  as  above  mentioned. 

Before  the  year  1842  the  then  lessees  of  the  colliery 
had,  in  working  the  mines  *  under  lands  to  the  northward  [•  183] 
of  the  plaintiffs'  house  and  buildings,  commencing  at  a 
point  at  about  165  yards  from  that  house  and  buildings,  first 
worked  a  portion  of  the  coal,  leaving  pillars  in  the  usual  manner, 
and  afterwards,  and  before  the  year  just  mentioned,  worked  away 
the  whole  of  the  pillars,  which  is  a  mode  of  working  amongst 
miners  called  "  working  the  brocken. "  The  effect  of  the  removal 
of  those  pillars  was  to  let  down  the  whole  of  the  roof  of  that 
district  of  the  mine,  and  produce  what  is  called  a  "  goaf. "  The 
place  in  which  the  mines  were  thus  worked  is  called  the  "  North 
Goaf. "     The  defendant  and  his  co-lessees,  in  the  year  1846  and 
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1847,  worked  a  part  of  their  mines  under  lands  called  *  The 
Batts/  to  the  north-east  of  the  plaintiffs'  house  and  buildings, 
and  after  working  the  coal  in  the  usual  manner  they,  during  those 
two  years,  worked  and  removed  the  pillars  of  coal  which  had 
been  previously  left  unworked,  and  in  consequence  the  roof  of 
that  part  of  the  mine  fell  down.  Those  parts  of  the  workings  in 
which  the  pillars  were  so  worked  away  by  the  defendant  and  his 
co-lessees  are  called  respectively  "  Batts  Goaf  "  and  "  South  Batts 
Goaf."  Batts  Groaf  is  about  254  yards,  and  South  Batts  Goaf 
about  386  yards  from  the  plaintiffs'  property.  None  of  the  work- 
ings which  have  already  been  mentioned  could  alone  have  caused, 
or  did  in  fact  cause,  any  part  of  the  damage  complained  of  by  the 
plaintiffs  in  this  action ;  but  the  working  of  those  three  goaves 
did  nevertheless  render  the  plaintiffs'  house,  buildings,  and  land 
more  liable  to  be  injured  by  the  thrust  which  was  produced  by  the 
defendant  and  his  co-lessees  working  "  Simpson's  Goaf,"  as  here- 
inafter mentioned;  but  neither  of  the  three  goaves  firstly  above 
mentioned  produced  any  thrust  such  as  is  hereinafter  mentioned. 
In  the  year  1848  the  defendant  and  his  co-lessees  purchased  the 
coal  under  about  four  and  a  half  acres  of  land  belonging  to  Daniel 
Simpson,  and  they  worked  the  coal  during  that  and  the  following 
year.  After  working  this  coal  in  the  usual  manner,  the  defend- 
ant and  his  co-lessees,  in  the  year  1849,  worked  and  removed  the 
pillars  of  coal  which  they  had  previously  left  unworked,  under 
about  two  acres  of  Daniel  Simpson's  land,  and  thus  formed  what 
is  called  *  Simpson's  Goaf,"  which  is  about  280  yards  from  the 
plaintiffs'  property.  The  removal  of  pillars  of  coal  in  Simpson's 
Goaf  was  completed  before  the  latter  end  of  the  year  1849,  since 
which  time  there  has  not  been  any  working  in  Simpson's  Goaf. 

After  the  year  1849  the  roof  of  that  part  of  the  mine  com- 
menced to  fall,  and  during  the  year  1850  the  roof  and  the  strata 
of  stone,  earth,  and  other  material  above  that  part  of  the  mine 
fell  down,  and  subsided  to  such  an  extent  and  in  such  a  manner 
as  to  produce  what  is,  amongst  miners,  called  **  a  thrust, "  and 
ultimately  also  the  injurious  consequences  resulting  from  "  a 
thrust. "  The  "  thrust "  thus  produced  by  this  working  of  the 
coal  under  Simpson's  land,  or,  in  other  words,  by  the  working  of 
Simpson's  Goaf,  was  similar  to  other  thursts  in  its  effect  upon 
surrounding  lands  in  its  vicinity,  and,  consequently,  those  effects 
slowly  and  gradually  extended  to  the  lands  surrounding  Simpson's 
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Goaf,  under  which  the  coal  had  been  worked,  leaving  pillars  for 
the  support  of  the  roof  of  the  mines  under  those  lands.  As  the 
thrust  in  its  progress  arrived  at  any  land  under  which  the  coal 
had  been  worked,  the  earth  and  materials  above  the  pillars  of  coal 
were  dislocated  or  disturbed  to  such  an  extent  as  to  throw  down 
or  crush  the  pillars  of  coal  which  had  been  left  to  support  the  roof 
of  the  mine,  and  then  the  roof  of  the  mine  fell  and  the  superin- 
cumbent strata,  and  also  the  soil  on  the  surface  subsided  gradually, 
but  irregularly.  The  houses  and  other  buildings  upon  the  lands 
which  were  thus  disturbed  and  let  down  were  extensively  injured, 
and  houses  and  buildings  in  the  immediate  vicinity  of  Simpson's 
Goaf  were  thus  injured  during  the  year  1850,  and  the  defendant 
and  his  co-lessees  repaired  or  paid  for  the  repair  of  those  houses 
and  buildings.  The  plaintiffs'  house  and  buildings  were  not 
injured  before  the  year  1854,  but  during  the  course  of  that  year 
the  thrust  and  its  injurious  effects  began  to  operate  upon  the 
plaintiffs'  land  and  the  surrounding  lands,  and  the  pillars  of  coal 
underneath  all  these  lands  were  thrown  down  or  crushed,  and, 
consequently,  the  surface  of  the  land,  the  foundations  of  the 
plaintiffs'  house  and  buildings,  and  the  various  strata  of  stone 
and  other  materials  between  the  surface  and  the  coal-mine 
were  disturbed,  and  subsided  *  in  such  a  manner  as,  in  [*  184] 
the  month  of  December,  1854,  to  cause  a  portion  of  the 
damage  to  the  plaintiffs'  house  and  buildings  complained  of  in 
the  declaration.  Since  the  year  1854  the  plaintiffs'  land  had  been 
further  disturbed,  and  has  further  subsided,  in  consequence  of  the 
continued  operation  of  the  thrust  above  mentioned,  and  the  plain- 
tiffs' house  and  buildings  had  in  consequence  received  further 
damage  between  that  year  and  the  commencement  of  this  action 
on  the  20th  of  May,  1856. 

Before  the  disturbance  and  subsidence  first  commenced  in 
December,  1854,  the  plaintiffs  did  not  know,  and  had  no  reason 
to  suspect,  that  the  thrust  which  was  the  cause  of  such  disturb- 
ance and  subsidence  was  in  operation  or  in  existence,  nor  had 
they  any  knowledge  of  the  way  in  which  the  defendant  and  his  ^ 
co'lessees  had  worked  the  mines  under  Simpson's  land  so  as  to 
create  Simpson's  Goaf,  and  to  produce  the  thrust  above  men- 
tioned. Since  the  commencement  of  the  action  further  subsidence 
and  disturbance  of  the  plaintiffs'  land  and  the  foundation  of  their 
house  and  buildings  have  been  occasioned  by  the  thrust,  and  the 
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house  and  buildings  have  in  consequence  been  further  injured. 
The  injuries  to  the  plaintiffs'  house  and  buildings  above  men- 
tioned, and  as  well  those  sustained  before  as  since  the  commence- 
ment of  the  action,  are  very  considerable,  and  they  have  much 
diminished  the  value  of  the  house  and  buildings.  The  thrust 
produced  by  the  virorking  of  Simpson's  Goaf  by  the  defendant  and 
his  co-lessees,  as  above  mentioned,  has  been  the  cause,  and  the 
sole  cause,  of  all  the  damage  complained  of  in  the  declaration, 
and  all  the  other  damage  above  mentioned.  After  the  commence- 
ment of  the  thrust  the  defendant  and  his  co-lessees  did  not  take 
any  steps  to  arrest  the  further  progress  of  it,  or  to  prevent  it  from 
extending  to  the  plaintiffs'  property ;  and  the  pillars  of  coal  under 
the  lands  surrounding  the  plaintiffs'  land  were  inadequate  alone 
to  withstand  the  pressure  thrown  upon  them  by  the  thrust  If 
the  coal-mines  under  the  lands  surrounding  the  plaintiffs'  house 
and  buildings  had  been  left  unworked  to  a  sufBcient  distance 
from  the  house  and  buildings,  they  would  not  have  sustained  any 
of  the  damage  complained  of  in  the  declaration.  The  defendant 
and  his  co-lessees,  after  they  had  worked  the  mines  under  the 
lands  surrounding  the  plaintiffs'  house  and  buildings,  might  have 
supported  the  roof  at  those  parts  of  the  mines  in  such  a  manner  as 
to  have  prevented  the  damage  complained  of  in  the  declaration ; 
but  the  expense  of  so  doing  would  have  been  very  great,  and  would 
in  the  whole  have  amounted  to  a  much  larger  sum  than  the  value 
of  the  property  injured.  The  thrust  produced  by  working  Simpson's 
Goaf  as  above  mentioned  is  still  in  operation,  and  will  in  all  prob- 
ability continue  in  operation  for  a  considerable  time  to  come,  and 
in  all  probability  the  house  and  buildings  of  the  plaintiffs  will 
sustain  further  injury,  and  the  plaintiffs  will  sustain  further 
damage,  by  reason  of  the  thrust  and  its  injurious  effects  upon  their 
house,  buildings,  and  land.  In  the  month  of  June,  1853,  the 
defendant  and  his  co-lessees  ceased  to  work  the  mines,  and  trans- 
ferred all  their  terms  and  interest  in  them  to  Messrs.  H.  W.  F. 
Bolchow  and  J.  Vaughan  (who  had  agreed  to  be  made  parties  to 
the  reference),  and  they  ever  since  that  time  have  been  and  still 
are  in  possession  of  the  above-mentioned  mines,  and  they  have 
been  and  now  are  working  coals  in  some  parts  of  the  mines  at  a 
considerable  distance  from  the  plaintiffs'  property.  By  the  deed 
of  assignment  which  transferred  the  colliery  from  the  defendant 
and  his  co-lessees  to  Messrs.  Bolchow  and  Vaughan  those  gentle- 
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men  covenanted  with  the  defendant  and  his  co-lessees  to  indemnify 
them  against  all  claims  for  damage  occasioned  by  the  past  or 
future  working  of  the  minea  The  acts  which  occasioned  the 
damage  and  injuries  above  mentioned  were  all  of  them  done 
without  the  plaintifb'  leava 

The  arbitrator  then  found  that  the  messuages  and  buildings  in 
the  declaration  mentioned  were  in  the  occupation  of  W.  Parkin, 
as  tenant  thereof,  as  in  the  declaration  alleged ;  that  the  reversion 
of  and  in  the  said  messuages  and  buildings  did  belong  to  the 
plaintiffs,  as  in  the  declaration  alleged  With  respect  to  the  issue 
upon  the  defendant's  fourth  plea,  so  far  as  that  issue  involves  any 
question  of  fact,  that  the  plaintiffs  were  entitled  to  have  the  said 
messuages  and  buildings  supported  by  the  mines  underground  con- 
tiguous and  near  to  and  under  the  said  messuages  and  buildings, 
as  in  the  declaration  alleged. 

*  The  questions  for  the  opinion  of  the  Court  were,  first,  [*  185] 
whether  the  facts  above  stated  entitled  the  plaintiffs  to  a 
verdict  on  the  issue  joined  on  the  first  plea,  as  to  all  or  any  and 
which  of  the  causes  of  action  mentioned  in  the  declaration.  If 
the  plaintiffs  were  so  entitled  as  to  all  or  any  of  such  causes  of 
action,  the  verdict  was  to  be  entered  for  them  on  that  issue 
accordingly,  otherwise  for  the  defendant 

Secondly,  whether  the  facts  above  stated  entitle  the  plaintiffs  or 
the  defendant  to  a  verdict  on  the  issue  joined  on  the  fourth  plea, 
and  the  verdict  on  that  issue  was  to  be  entered  as  the  Court  should 
direct 

Thirdly,  whether  the  facts  above  stated  entitled  the  plaintiffs  to 
a  verdict  on  the  issue  joined  on  the  fifth  plea  as  to  all  or  any  and 
which  of  the  causes  of  action  in  the  declaration  mentioned.  If 
the  plaintiffs  were  so  entitled  as  to  all  or  any  of  such  causes  of 
action,  the  verdict  was  to  be  entered  for  them  on  that  issue 
accordingly,  otherwise  for  the  defendant 

The  verdict  was  to  be  entered  for  the  plaintiffs  on  each  of  the 
other  issues. 

If  the  verdict  was  to  be  entered  for  the  plaintiffs  upon  the  issues 
joined  on  the  first,  fourth,  and  fifth  pleas,  another  question  for  the 
opinion  of  the  Court  was,  fourthly,  whether  the  defendant  was 
responsible  for  all  the  damages  which  had  been  sustained  by  the 
plaintiffs  by  reason  of  the  injuries  to  their  said  messuages  and 
buildings  above  described,  or  for  any  and  what  part  of  that 
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damage ;  and  whether  he  was  responsible  in  any  and  what  respect 
for  the  probable  future  damage  which  might  be  occasioned  in 
manner  above  described,  or  for  damage  occasioned  by  the  diminu- 
tion in  value  of  the  said  messuages  and  buildings  by  reason  of 
their  insecure  state  and  condition,  or  the  injuries  which  would 
probably  be  hereafter  occasioned  by  the  further  progress  of  the 
thrust  as  above  mentioned. 

In  the  Court  of  Queen's  Bench,  judgment  was  given  for  the 
defendant,  on  the  ground  that  the  cause  of  action  had  accrued 
more  than  six  years  before  action  brought  (El. ,  B.  &  El.  622 ;  27 
L.  J.  Q*  B.  378);  but  this  judgment  was  reversed  in  the  Exchequer 
Chamber.  The  judgment  of  that  Court,  consisting  of  Martin,  B., 
WiLLES,  J.,  Bramwell,  B. ,  and  Channel,  B..  was  delivered  by 
WiLLES,  J. ,  as  follows :  — 

WiLLES,  J.  —  This  is  a  proceeding  in  error 
[28  L.  J.  Q.  B.  379]  upon  a  judgment  of  the  Court  of  Queen's 
Bench,  and  was  brought  to  question  the  de- 
cision in  that  case,  and  a  judgment  of  the  Court  of  Exchequer 
in  Nicklin  v.   Williams,   10  Ex.  259,   23  L  J.   Ex.  335. 
[*380]  In  the  Court  of  Queen's  Bench  *  Wightman,  J.,  differed 
from  the  majority  of  the  Court,  some  of  whom  expressed 
their  opinion  with  very  great  doubt 

The  question  argued  before  us  may  be  stated  in  a  very  few 
words.  The  plaintiffs  were  owners  of  the  reversion  of  an  ancient 
house.  The  defendant,  for  more  than  six  years  before  the  com- 
mencement of  the  action,  worked  some  coal-mines,  280  yards  dis- 
tance from  the  house.  No  actual  damage  accrued  until  within 
the  six  years.  The  question  is,  Is  the  Statute  of  Limitations  an 
answer  to  the  action  ?  or,  in  other  words,  Did  the  cause  of  action 
accrue  within  the  six  years  ?  The  majority  of  the  Court  of  Queen's 
Bench  thought  it  did  not.  The  right  to  support  of  land,  and  the 
right  to  support  of  buildings,  stand  upon  different  footings  as  to 
the  mode  of  acquiring  them ;  the  former  being  primd  facte  a  right 
of  property,  analogous  to  a  right  to  the  flow  of  a  natural  river  or 
of  air,  —  Rowhotham  v.  Wilson,  8  R  &  B.  123,  27  L.  J.  Q.  B. 
61  (though  there  may  be  cases  in  which  it  could  be  sustained 
on  another  ground,  see  Tite  Caledonian  Railway  Company  v. 
Sprott,  2  Macq.  H.  L.  Cas.  449),  —whilst  the  latter,  that  is,  the 
right  to  the  support  of  houses,  must  be  founded  upon  prescription 
or  grant,  express  or  implied ;  but  the  character  of  the  right  when 
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accrued   is  in  each   case  the  same.     The  question  in  this  case 
depends  upon  what  is  the  character  of  the  right,  namely,  whether 
the  support  must  be  afforded  by  the  neighbouring  soil  itself,  or 
such  a  portion  of  it  as  would  be,  btjyoud  all  question,  sutticient 
for  present  and  future  support,  or  whether  it  is  competent  for  the 
owner  to  abstract  the  minerals  without  liability  to  an  action, 
unless  and  until  actual  damage  be  thereby  oauaed  to  his  neigh- 
bour.    The  most  ordinary  ease  of  withdrawal  of  support  is  in  town 
property,  where  persons  buy  small  pieces  of  land  frequently  by 
the   yard  or   foot,  and  occupy  the  whole  of   it  with  buildiugs. 
They  generally  excavute  for  cellars^  and  in  all  cases  make  founda- 
tions ;  and  in  lieu  of  the  support  given  to  their  neighbour's  laud 
by  the  natural  soil,  they  substitute  a  wall.     We  are  not  aware 
that  it  has  ever  been  considered  that  the  mere  excavation  of  the 
laud  for  this  purpose  gives  a  riglit  of  action  to  an  adjoining  owner, 
and  is  itself  an  unlawful  act ;  although  it  is  certain  that  if  damage 
ensues  in  such  a  case  a  right  of  action  would  accrue.     So  also  we 
are  not  aware  that,  until  the  case  of  Ntcklin  v.    IViilitnns,  it  had 
ever  been  supposed  that  the  getting  coal  or  minerals,  to  whatever 
extent,  in  a  man's  own  land,   was  an  unlawful  act,  although,  if 
he  thereby  caused  damage  to  hia  neighbour,  he  was  undoubtedly 
IMpoosible  for  it     The  right  of  action  was  supposed  to  arise  from 
the  damage,  not  from  the  act  of  the  adjoining  owner  on  his  own 
land.     The  law  favours  the  exercise  of  dominion  by  everj^  one 
upon  his  own  land,  and  the  using  it  for  the  most  benc^ficial  pur- 
pose to  himself.     As  we  have  already  said,  the  defendant's  propo- 
sition is,  that  the  adjoining  owner  is  entitled  to  have  tlie  adjacent 
land  remain  in  its  natural  condition.     He  does  not  and  cannut 
crmtend  that  an  artificial  substitute  would  prevent  a   cause  of 
action,  for  if  he  did,  if  he  admitted  that  a  man  might  excavate 
the  natural  soil  to  an  extent  dangerous  to  the  adjoiniug  owner, 
provided  he  applied  a  remedy  in  time  to  prevent  damage,  as  by 
Vetting  props  or  a  wall,  this  consequence  would  follow,  that  he 
must  have  time  within  which  to  do  it,  and  that  time  would  be 
atiy  time  until  damage  resultedj  which  in  effect  would  be  to  say 
that  there  was  no  cause  of  action  till  actual  damage.     Now,  if 
the  deteodant  is  rightj  this  consequence  follows :  — wherever  a 
mine  or  quarry  is  worked,  the  worker  may  be  subjected  to  actions 
"y  all  surrounding  owners,  nay,  they  would  in  self-dttfence  be 
compelled  to  bring  them,  if  there  was  any  reasonable  ground  to 
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suppose  that  the  working  would  in  time  produce  damage  to  their 
property.  It  would  be  in  vain  that  the  worker  should  say,  "  You 
will  not  be  injured,  the  workings  are  not  injurious.  If  they  turn 
out  likely  to  be  so,  I  will  take  means  to  prevent  it  At  all  events, 
wait  till  you  are  injured."  Vexatious  and  oppressive  actions 
might  be  brought  on  the  one  hand ;  and,  on  the  other,  an  unjust 
immunity  obtained  for  secret  workings  of  the  most  mischievous 
character,  but  the  result  of  which  did  not  appear  within  six  years. 
The  inquiry  in  such  cases  would  be  little  better  than  speculation. 

The  character  of  the  soil,  the  inclination  of  the  strata,  the 
[*  381]  depth  and  extent  of  the  works,  *  the  distance  and  natuie 

of  the  land  supposed  to  be  in  danger,  and  other  consid- 
erations, would  make  the  inquiry  of  such  a  character  that  the 
only  prudent  verdict  would  be  "  Not  proven.  *  In  many  cases 
damages  would  be  given  where  none  would  be  sustained,  but  would 
in  other  cases  be  withheld  where  they  ought  to  be  given. 

There  is  no  doubt  that  for  an  injury  to  a  right  an  action  lies, 
and  the  question  is,  what  is  the  plaintiffs'  right?  Is  it  that  his 
land  should  remain  in  its  natural  condition  unaffected  by  any 
act  done  in  the  neighbouring  land  ?  or,  is  it  that  nothing  should  be 
done  in  the  neighbouring  land  from  which  a  jury  would  find  that 
damage  might  possibly  accrue  ?  There  is  no  doubt  that  in  certain 
cases  an  action  may  be  maintained,  although  there  is  no  actual 
damage.  The  rule  is  laid  down  by  Serjeant  Williams,  in  the 
note  to  Mellor  v.  Spateman,  1  Saund.  346,  that  wherever  an  act 
injures  another's  right,  and  would  be  evidence  in  future  in  favour 
of  the  wrongdoer,  an  action  may  be  maintained  for  the  invasion 
of  the  right,  without  proof  of  any  specific  damage.  This  is  a 
reasonable  and  sensible  rule,  but  it  has  no  application  to  the 
present  case ;  for  the  act  of  the  defendant  in  getting  the  coal  would 
be  no  evidence  in  his  favour  as  to  any  future  act  Gretting  the 
coal  was  an  act  done  by  him  in  his  own  soil,  by  virtue  of  his 
dominion  over  it  If  tiie  question  were  unaffected  by  decision, 
we  cannot  but  think  the  contention  on  the  part  of  the  plain tiffis 
in  error  is  correct  That  on  behalf  of  the  defendant  is,  that  the 
action  must  be  brought  within  six  years  after  the  excavation  is 
made,  and  that  it  is  immaterial  whether  any  actual  damage  has 
occurred  or  not  The  jury,  according  to  this  view,  would  have 
therefore  to  decide  upon  the  speculative  question,  whether  any 
damage  was  likely  to  arise ;  and  it  might  well  be,  that  in  many 
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cases  they  would,  upon  the  evidence  of  mineral  survejors  and 
engineers,  find  no  damage  was  likely  to  occur,  when  the  most 
serious  injury  afterwards  might,  in  fact,  occur ;  and  in  others  find 
and  give  large  sums  of  money  for  apprehended  damage,  which,  in 
point  of  fact,  never  might  arise.  This  is  certainly  not  a  state  of 
the  law  to  he  desired.  On  the  other  hand,  the  plaintiffs  in  error 
rely  on  the  ordinary  rule,  that  damnum  and  injuria  must  concur 
to  confer  a  right  of  action;  and  that  although  only  one  action 
could  be  maintained  for  damage  in  respect  of  such  a  claim,  never- 
theless it  would  be  essential  that  some  damage  should  have  hap- 
pened before  a  defendant  was  liable  for  an  act  done  on  his  own 
land.  Actions  upon  contract,  and  actions  of  trespass  for  direct 
injuries  to  the  land  of  another,  are  clearly  distinguishable.  No 
authority  is  cited  in  Nicklin  v.  Williams  for  the  judgment  there 
given ;  and  although  the  judgment  in  that  case  is  distinct  upon 
the  point,  it,  nevertheless,  was  extra-judicial,  for  before  the  former 
action  was  commenced,  it  is  obvious  that  actual  damage  had  been 
sustained ;  in  which  case  another  principle  applies,  namely,  that 
no  second  or  fresh  action  can,  under  such  circumstances,  be  brought 
for  subsequently  accruing  damages.  All  damage  consequent  upon 
the  unlawful  act  is,  in  contemplation  of  law,  satisfied  by  the  one 
judgment  or  one  accord. 

We  are  not  insensible  to  the  consideration  that  the  holding , 
damage  to  be  essential  to  the  cause  of  action  may  extend  the  time 
during  which  persons  working  minerals  and  making  excavations 
may  be  made  responsible.  But  we  think  that  the  right  which  a 
man  has,  is  to  enjoy  his  own  land  in  the  state  and  condition  in 
which  nature  has  placed  it,  and  also  to  use  it  in  such  a  manner  as 
he  thinks  fit ;  subject  always  to  this,  that  if  his  mode  of  using 
it  does  damage  to  his  neighbour,  he  must  make  compensation. 
Applying  these  two  principles  to  the  present  case,  we  think  that 
no  cause  of  action  accrued  for  the  mere  excavation  by  the  defend- 
ant in  his  own  land,  so  long  as  it  caused  no  damage  to  the  plain- 
tiffs ;  and  that  cause  of  action  did  accrue  when  the  actual  damage 
first  occurred. 

We  should  be  unwilling  to  rest  our  judgment  upon  mere  grounds 
of  policy ;  but  we  cannot  but  observe,  that  a  rule  of  law,  or  rather 
the  construction  of  a  Statute  of  Limitations,  which  would  deprive 
a  man  of  redress,  after  the  expiration  of  six  years,  when  the  act 
causing  the  damage  was  unknown  to  him  —  when,  in  very  many 
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instances,  he  would  be  in  invincible  ignorance  of  it  — 
[*  382]  would  be  harsh,  and  contrary  *  to  ordinary  principles  of 

law.  The  judgment  must  therefore  be  reversed,  and  judg- 
ment given  for  the  plaintiffs.  Judgment  reversed. 

On  the  Appeal  to  the  House  of  Lords,  the 
[34  L  J.  Q.  B.  185]  Judges  were  summoned,  and  Pollock,  C.  B., 
WiGHTMAN,  J.,  Williams,  J.,  Blackburn, 
J. ,  Byles,  J. ,  and  Wilde,  B.  ,  attended. 

Sir  F.  Kelly  and  Mr.  Phipson,  for  the  plaintiff  in  error,  con- 
tended that  the  injury  occurred  and  the  right  of  action  was 
complete  when  the  supports  were  taken  away.  They  cited 
Humphries  v.  Brogden,  12  Q.  B.  739;  Nicklin  v.  Williams,  10 
Ex.  259,  23  L  J.  Ex.  335;  Mellor  v.  Spateman,  10  Ex.  267; 
Ashby  V.  White,  2  Lord  Raym.  938 ;  Embrey  v.  Owen,  6  Ex.  353, 
20  L  J.  Ex.  212. 

Mr.  Manisty  and  Mr.  J.  B.  Davison,  for  the  defendants  in  error, 
commented  on  these  cases,  and  cited  Bowbotham  v.  Wilson,  8  El. 
&  B.  157  (see  8  H.  L  Cas.  348);  Roberts  v.  Head,  16  East,  215 
(14  B.  R.  335);  Clegg  v.  Dearden,  12  Q.  B.  576;  17  L.  J.  Q.  B. 
233 ;  Howell  v.  Young,  5  B.  &  C.  259  (29  R  E.  237). 

Sir  F.  Kelly,  in  reply. 

The  Lord  Chancellor  (Lord  Westbury)  moved  that  the  follow- 
ing question  be  put  to  the  Judges :  "  A.  B.  is  the  owner  of  a 
house,  C.  D.  is  the  owner  of  a  mine  under  the  house  and  under 
the  surrounding  land;  C.  D.  works  the  mine,  and  in  so  doing 
leaves  insufficient  support  to  the  housa  The  house  is  not  damaged, 
nor  is  the  enjoyment  of  it  prejudiced  until  some  time  after  the 
workings  have  ceased.  Can  A.  B.  bring  an  action  at  any  time 
within  six  years  after  the  mischief  happened,  or  must  he  bring 
it  within  six  years  after  the  workings  rendered  the  support 
insufficient  ?  ' 

The  Lord  Chief  Baron,  in  the  name  of  the  learned  Judges, 
answered,  "  I  am  desired  by  my  learned  Brothers  to  deliver  our 
unanimous  opinion  in  answer  to  your  Lordships'  question.  We 
are  all  of  opinion  that  A.  B.  may  bring  an  action  at  any  time 
within  six  years  after  the  mischief  done,  and  we  are  of 
[*  186]  that  opinion  for  the  *  reasons  given  in  the  judgment  of 
the  Court  of  Exchequer  Chamber  "  (El.,  B.  &  El.  654,  28 
L.  J.  Q.  R  380). 
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The  Lord  Chancellor  expressed  the  thanks  of  their  Lordships 
to  the  learned  Judges,  and  then  observed  that  no  important  doubt 
could  be  entertained  upon  the  question.  It  was  clear  both  upon 
principle  and  authority,  that  when  the  mischief  actually  occurred 
the  cause  of  action  arose,  and  the  action  might  then  be  main- 
tained. The  decision  in  Nicklin  v.  Williams  was  beyond  all 
question.  Some  of  the  dicta  there  uttered  might  not  be  necessary 
for  the  decision  of  the  case,  but  the  case  itself  was  a  decisive 
authority.     The  judgment  here  ought  to  be  aflSrmed. 

Lord  Brougham  concurred. 

Lord  Cranworth  was  of  the  same  opinion.  It  had  been  sup- 
posed that  the  right  of  the  party  whose  land  was  interfered  with 
was  a  right  to  what  was  called  *  the  pillars, "  or  the  support. 
His  real  right  was  to  the  ordinary  enjoyment  of  his  land,  and 
till  that  was  interfered  with  he  had  no  cause  of  complaint  The 
case  of  slanderous  words  might  furnish  an  illustration  here. 
Suppose  a  slander  to  be  uttered,  not  actionable  in  itself,  but 
under  which  special  damage  afterwards  arose  to  somebody;  the 
person  complaining  could  bring  no  action  till  he  had  actually 
suffered  the  damage.  The  words  of  the  Statute  of  Limitations  did 
not  permit  actions  to  be  brought  for  words  beyond  a  period  of  six 
years  after  the  words  spoken;  but  it  was  that  express  statutory 
provision  which  alone  prevented  that  case  from  furnishing  a  clear 
analogy  to  the  present  case. 

Lord  Wensleydale  concurred.  The  right  in  this  case  was  the 
right  to  the  enjoyment  of  the  property,  and  there  was  an  obliga- 
tion cast  on  the  owner  of  the  neighbouring  property  not  to  inter- 
rupt that  enjoyment 

Lord  Chelmsford  was  of  the  same  opinion. 

Judgment  of  the  Exchequer  Chamber  affirmed, 

ENGLISH  NOTES. 

The  principal  case  is  frequently  referred  to  in  the  judgments  in 
Dalian  v.  Angus,  10  B.  C.  98-157  passim.  The  more  important 
cases  upon  the  point  of  the  above  rule  have  been  commented  on  at  some 
length  in  the  notes  to  No.  4  of  "Action,"  1  R.  C.  656-559;  but  it 
may  be  useful  here  to  revert  to  them  so  far  as  specially  bearing  upon 
the  question   of  limitation. 

It  was  decided  by  the  Common  Pleas  in  Lloyd  v.  Wigney  (1830),  6 
Bing.  489,  31  K.  K.  474,  that  where  an  act  has  heen  done  weakening 
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the  sitpport  of  a  house^  and  the  walls  have  cracked  in  consequence,  a 
cause  of  action  has  arisen;  and  the  mere  continaauce  of  the  crack 
does  not  create  a  fresh  cause  of  action.  This  seems  consistent  with 
subsequent  authorities;  though  the  distinction  is  somewhat  fine  in  the 
cases  where  fresh  damage  has  arisen  from  the  original  act. 

Devery  v.  Grand  Canal  Co.  (1874),  8  Ir.  R.  C.  L.  511,  affirmed  in 
the  Exchequer  Chamber  (1875),  9  Ir.  R.  G.  L.  194,  was  a  case  arising 
in  Ireland,  where  the  principle  of  the  above  rule  was  applied.  The 
Canal  Company  had  in  1866  made  an  alteration  in  their  works  bj  sub- 
stituting for  a  wooden  tunnel  made  for  carrying  off  the  water  of  a 
certain  stream,  metal  tunnels  of  less  capacity.  In  consequence  of 
this  alteration,  in  1873  the  plaintiff's  land  became  flooded.  It  was 
held  that  the  alteration  made  by  the  company  was,  in  its  inception,  an 
innocent  act,  and  that  the  injury,  and  cause  of  action,  only  began  when 
the  flooding  took  place. 

In  the  case  of  Lamb  v.  Walker  (1878),  3  Q.  B.  D.  389,  45  L.  J. 
Q.  B.  451,  38  L.  T.  643,  26  W.  R.  776,  the  Court  of  Queen's  Bench, 
by  a  majority,  decided  that  where  foundations  had  been  undermined 
and  damage  manifested  itself,  a  cause  of  action  had  completely  arisen 
both  for  the  apparent  damage  and  for  all  future  damage  that  might 
ensue  from  the  original  act.  This  judgment,  which  was  treated  by  the 
majority  of  the  Judges  as  a  corollary  to  the  decision  in  the  leading  case 
of  Backhouse  v.  Bonomi^  was  dissented  from  by  Cockburn,  Ch.  J., 
who  argued  that  the  decisions  both  of  the  Exchequer  Chamber  and  of 
the  House  of  Lords  in  that  case  established  conclusively  that  it  is  not 
the  withdrawal  of  the  support  previously  afforded  by  the  adjacent  strata, 
but  the  actual  disturbance  of  the  plaintiff's  enjoyment  of  his  property, 
which  constitutes  a  wrong  and  gives  a  legal  ground  of  complaint. 
This  question  arose  in  a  crucial  form  in  the  subsequent  case  of  Darley 
Main  Colliery  Co,  v.  Mitchell  (1886,  appeal  from  Mitchell  v.  Darley 
Main  Colliery  Co.),  11  App.  Cas.,  127,  55  L.  J.  Q.  B.  529,  54  L.  T. 
882.  In  that  case  the  defendants  had  b}'  mining  taken  away  the  sub- 
stratum supporting  the  plaintiff's  land  with  some  cottages  on  it.  A 
subsidence  having  taken  place,  the  defendants,  by  agreement,  repaired 
the  damage.  This  was  in  or  about  1871.  In  1882  a  further  subsidence 
took  place,  causing  further  damage.  On  an  action  being  brought  for 
the  damage  in  1882,  the  defendants  pleaded  the  Statute  of  Limitations. 
It  was  held  by  the  House  of  Lords  (by  Lord  Halsbuet,  L.  C,  Lord 
Bramwell  and  Lord  Fitzgerald,  dissentiente  Lord  Blackburn), 
affirming  the  judgment  of  the  Court  of  Appeal  (14  Q.  B.  D.  125),  and 
overruling  the  decision  of  the  Queen's  Bench  in  Laynb  v.  Walker, 
supra,  that  a  fresh  cause  of  action  arose,  when  the  further  damage 
occurred  in  1882,  and  that  the  action  for  this  was  not  barred,  although 
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more  than  six  years  had  elapsed  since  the  damage  first  caused  by  the 
defendant's  workings. 

The  principle  of  Darley  Main  Colliery  Co,  v.  Mitchell,  supra,  was 
liberally  interpreted  by  the  Court  of  Appeal  in  Crumlie  v.  Wallsend 
Local  Board  (C.  A.),  1891,  1  Q.  B.  503,  60  L.  J.  Q.  B.  392,  64  L.  T. 
490,  where,  owing  to  a  wrongful  act  of  a  local  Board,  support  was  taken 
away,  so  that  damage  was  caused  and  continuotisly  increased.  It  was 
held  that  every  addition  to  the  original  damage  was  a  fresh  cause  of 
action ;  and  that,  although  an  action  would  have  been  barred  in  six 
months  under  the  Public  Health  Act,  1875,  the  plaintiff  could  recover 
for  all  the  fresh  damage  manifested  within  the  six  mouths  immediately 
preceding  the  date  of  action. 

AMERICAN  NOTES. 

This  case  is  cited  in  Angell  on  Limitations,  p.  185,  and  by  Mr.  Wood, 
p.  874.  The  principle  is  applied  in  St.  Louis,  j*c.  Ry,  v.  Biggs,  52  Arkansas, 
240;  20  Am.  St.  Rep.  174,  a  case  of  overflow  caused  by  an  embankment. 
Mr.  Freeman  adopts  this  doctrine  (notes  to  last  case)  citing  McConnel  v. 
Kibbe,  29  Illinois,  483;  Chicago,  ^c,  R,  Co,  v.  McAuley,  121  id.  160;  FeU  v. 
BennetU  110  Penn.  State,  181;  Stadlerv,  Grieben,  61  Wisconsin,  500;  Atiller 
V.  Keokuk,  {fc.  Ry.  Co.,  63  Iowa,  680 ;  Colrick  v.  Swinburne,  105  New  York, 
503;  Athens  Manuf.  Co.  v.  Rucker,  80  Georgia,  291;  Lihab.  of  New  Salem  v. 
Eagle  AtiU  Co.,  138  Massachusetts,  8;  Valley  Ry.  Co.  v.  Franz,  43  Ohio  St. 
623 ;  Town  of  Troy  v.  Cheshire  R.  Co.,  23  New  Hampshire,  101 ;  and  see  Bank 
of  Hartford  Co.  v.  Waterman,  26  Connecticut,  324  (a  very  learned  review  of 
English  authorities,  A.  D.  1857) ;  Roxbury  v.  Railroad,  60  Vermont,  121 ; 
Mueller  v.  Fruen,  36  Minnesota,  273 ;  Kreuger  v.  Grand  Rapids,  {fc.  R.  Co., 
51  Michigan,  142.  See  Lewey  v.  Fricke  Coke  Co.,  166  Penn.  State,  536;  45 
Am.  St.  Rep.  684,  citing  the  principal  case. 

In  trespass  for  cutting  and  carrying  away  timber,  the  action  runs  from 
the  latter  act,  Sullivan  v.  Davis,  29  Kansas,  28. 

In  McConnel  v.  Kibbe,  29  Illinois,  485,  it  was  said :  *^  The  first  question 
presented  by  this  record  is,  whether  an  action  accrues  by  the  continuance  of 
a  nuisance ;  whether  its  continuance,  distinct  from  its  creation,  is  a  cause 
of  action.  If  its  continuance,  without  reference  to  the  original  act  from 
which  the  nuisance  proceeds,  is  a  grievance  for  which  the  action  may  be 
maintained,  then  a  recovery  may  be  had  for  damages  growing  out  of  its 
continuance,  although  the  Statute  of  Limitations  may  have  barred  a  recovery 
for  the  original  wrongful  act."  Following  this  rule,  it  was  decided  that 
although  a  dam  may  have  remained  unchanged  for  twenty  years,  yet  if 
during  that  time  it  caused  the  filling  up  of  a  stream  and  the  plaintiff's  land 
was  sand,  increasing  the  height  of  the  water,  to  his  injury,  he  might  recover 
damages  for  any  injury  sustained  within  four  years  preceding  the  bringing 
of  the  action.  Athetis  Mf^.  Co.  v.  Rucker,  80  Ga.  291.  And  again,  that  as 
against  a  cause  of  action  for  damages  caused  by  the  water  flowing  through 
a  ditch  wrongfully  dug,  the  statute  begins  to  run,  not  from  the  date  of 
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digging  the  ditch,  but  from  the  date  of  the  damage  caused  thereby.    Miller  v. 
Keokuk,  ^c,  Ry,  Co.,  63  Iowa,  680. 

If  a  railroad  company  builds  an  embankment  across  a  wide  creek  bottom, 
and  a  culvert  over  the  creek,  so  that  all  the  surface  water  of  the  bottom, 
must  flow  in  the  channel  of  the  creek,  but  the  culvert  is  not  of  sufficient 
capacity  to  carry  off  the  water  thus  augmented,  and  the  land  of  an  adjoining 
owner  is  thereby  flooded,  and  the  damage  thus  caused  is  likely  to  be  ot 
yearly  occurrence,  depending  upon  the  seasons,  so  that  the  damages  cannot 
be  estimated  when  the  embankment  is  completed,  the  Statute  of  Limitations 
does  not  begin  to  run  from  the  time  of  the  construction  of  the  embankment, 
but  from  the  time  that  the  injury  is  received.  Sullens  v.  Chicago,  Sfc.  Ry.  Co,, 
74  Iowa,  659;  7  Am.  St.  Rep.  501.  In  a  similar  case  it  was  also  held  that 
the  Statute  of  Limitations  does  not  begin  to  run  against  the  landowner's  right 
of  action  for  the  unlawful  flowage  of  his  lands  until  he  has  been  injured  and 
his  action  has  accrued,  notwithstanding  the  negligent  structure,  and  other 
acts  causing  the  overflow,  may  have  been  growing  and  working  for  a  length 
of  time  beyond  the  period  of  limitation.  Culver  v.  Chicago,  (fc.  Ry.  Co.,  38 
Missouri  Appeals,  130. 

In  Colrick  v.  Swinburne,  supra,  the  action  was  for  diversion  of  water  from 
a  spring,  the  Court  held  the  damage  continuing,  and  <<the  wrong  was  not 
referable  exclusively  to  the  day  when  the  original  wrong  was  committed ; " 
citing  Bare  v.  Hoffman,  79  Penn.  State,  71;  Thayer  v.  Brosks,  17  Ohio,  489. 
To  the  same  effect,  Staples  v.  Spring,  10  Massachusetts,  72. 

In  Uline  v.  N.  Y.  Cent.,  ^c.  R.  Co.,  101  New  York,  98;  53  Am.  Rep.  123, 
is  a  very  exhaustive  examination  leading  to  the  conclusion  that  damages, 
past  and  prospective,  for  a  nuisance  must  be  recovered  in  one  action 
where  there  is  a  single  cause  of  action.  In  that  case  the  Court  said :  '<  Mr- 
Mayne,  in  discussing  this  general  subject  says :  *  Similar  questions  often 
arise  in  cases  where  a  person  by  digging,  mining,  building  or  the  like,  affects 
the  plaintiff's  land  or  house  in  such  a  manner  as  to  produce  the  injurious 
consequences  which  manifest  themselves  at  a  later  period.  Here  it  is  now 
settled  that  all  subsequent  or  recurring  damage  may  be  assessed,  and  can 
only  be  recovered  in  a  suit  brought  upon  the  original  cause  of  action, 
Mayne,  Dam.  138.  In  Backhouse  v.  Bonomi,  9  H.  L.  Cases,  C03,  the  doctrine 
declared  by  the  author  from  whom  we  have  quoted  is  asserted.  There  is 
however  a  later  English  case  which  seems  to  break  in  upon  the  rule  of  the 
earlier  cases,  and  to  shake  in  some  degree  at  least  their  authority.  It  does 
indeed  expressly  overrule  the  case  of  Lamb  v.  Walker^  3  Q.  B.  Div.  389. 
The  case  to  which  we  refer  is  ^fitchell  v.  Darley  Main  Colliery  Co.,  14  Q.  B. 
Div.  125.  If  that  case  can  be  regarded  as  well  decided,  it  must  be  deemed 
an  exception  to  the  general  rule,  for  the  general  rule  is  that  one  action,  and 
one  only,  can  be  maintained  for  a  breach  of  duty  constituting  a  tort.  The 
English  Court  seems  to  have  gone  still  further  in  opposition  to  the  ancient 
rule  in  Brunsden  v.  Humphrey,  24  Am.  L.  Reg.  369,  bu^  in  that  case  Chief 
Justice  CoLKRiDGE  disscnted,  and  an  able  reviewer  says  :  *  It  certainly  seems 
that  the  reasoning  of  Coleridge,  Ch.  J.,  in  the  principal  case  is  more  in 
harmony  with  the  established  rules  of  law.*     And  it  should  l)e  noted  that  the 
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opinion  of  Pollock,  B.  and  Lopks,  J.,  in  the  Court  below,  11  Q.  B.  712, 
were  on  the  same  side,  so  that  really  the  majority  of  those  judges  who  have 
expressed  opinions  on  the  subject  are  against  successive  actions  in  such 
cases.     Brunsden  v.  Humphrey,  24  Am.  L.  Reg.  (N.  S.)  378. 

"  These  English  cases  may  however  be  discriminated  from  the  one  we  are 
discussing,  for  in  this  case  the  improvement  of  the  street  was  a  permanent 
one,  while  in  the  only  one  of  these  English  cases  that  is  analogous  to  the 
present,  the  act  out  of  which  the  wrong  arose  was  of  a  different  character. 
The  case  before  us  is  clearly  analogous  to  the  seizure  of  land  under  the  right 
of  eminent  domain  for  railroad  or  highway  purposes,  and  in  all  such  cases  it 
is  held,  both  by  the  English  and  the  American  Courts,  that  all  the  damages, 
present  and  prospective,  must  be  assessed  in  one  proceeding.  Lafayette^  jrc. 
Co,  V.  New  Albany y^c.  R,  Co,,  13  Indiana,  90;  Montmorency,  jrc.  Co,  v. 
Stockton,  43  Indiana^  328;  1  Sutherland  on  Damages,  191." 


No.  10.  — GIBBS  V.  GUILD, 
(c.  A.  1882.) 

No.  11.  — BETJEMANN  v.  BETJEMANN. 
c.  A.  1895.) 

RULE. 

Where  the  act  constituting  the  cause  of  action  is  a  fraud, 
and  has  been  fraudulently  concealed  by  the  defendant, 
the  time  for  limitation  begins  to  run  only  from  the  time 
when  the  plaintiff  discovered,  or  could  by  reasonable  dili- 
gence have  discovered,  the  existence  of  the  cause  of  action. 
Where  there  is  a  confidential  relation,  such  as  partnership, 
between  the  parties,  the  latter  alternative  does  not  come 
into  question. 

Oibbs  ▼.  Onild. 

9  Q.  B.  D.  59-76  (s.  c.  51  L.  J.  Q.  B.  313 ;  46  L.  T.  248 ;  30  W.  R.  591). 

Limitations,   Statute  of,  -Reply  of  concealed  Fraud  and  Absence  of  [59] 
Reasonable  Means  of  Discovery, 

In  an  action  to  recover  by  way  of  damages  money  lost  by  the  fraudulent 
representations  of  the  defendant,  a  reply  to  a  defence  of  the  Statute  of  Limita- 
tions that  the  plaintiff  did  not  discover  and  had  not  reasonable  means  of  dis- 
covering the  fraud  within  six  years  before  action,  and  that  the  existence  of  such 
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fraud  was  fraudulently  oonoealed  by  the  defendant  until  within  suoh  six  yean, 
was  hdd  good  by  the  Court  of  Appeal  (Lord  Coleridob,  Ch.  J.,  and  Brbtt, 
L.  J.,  HoLKBRy  L.  J.,  dissenting),  affirming  the  judgment  of  Fibld,  J. 

Appeal  by  the  defendant  from  two  judgments  of  Field,  J.,  one 
overruling  a  demurrer  by  the  defendant  to  the  plaintiflTs  replica- 
tion, and  the  other  allowing  a  demurrer  of  the  plaintiff  to  the 
defendant's  rejoinder.  The  pleadings  are  fully  set  out  in  the 
report  of  the  case  in  the  Queen's  Bench  Division  (8  Q.  B.  D. 
296),  and  it  is  sufficient  only  to  state  that  the  action  was  against 
the  defendant  for  damages  for  fraudulent  representations  alleged 
in  his  statement  of  claim  to  have  been  made  by  the  defendant  in 
order  to  induce  the  plaintiff  to  purchase,  and  by  reason  of  which 
he  was  induced  to  purchase,  shares  in  a  company  called  the 
Phospho-Guano  Company,  Limited,  which  shares  were  always 
worthless,  and  that  the  plaintiff  consequently  lost  the  price  he 
paid  for  them,  namely,  £2500  and  the  interest  thereon,  and  he 
claimed  a  sum  to  cover  such  loss. 

The  statement  of  defence  was  that  the  plaintiff's  cause  of  action, 
if  any,  did  not  accrue  within  six  years  before  the  commencement 
of  the  action.  The  replication  was,  inter  alia,  that  the  plaintiff 
did  not  discover  the  fraud,  and  had  not  the  means  of  discovering 
it  until  within  six  years  next  before  the  commencement  of  this 
action,  that  the  existence  of  and  means  of  discovering  such  fraud 
were  concealed  by  the  defendant  until  within  such  six  years,  and 
also  that  the  defendant,  in  order  to  prevent  the  plaintiff  from  dis- 
covering the  fraud,  actively  and  deliberately  concealed  the  same 

until  within  such  six  years. 
[*  60]         *  To  this  replication  the  defendant  demurred,   and  he 
also  alleged  by  way  of  rejoinder  that  the  frauds  mentioned 
in  the  reply  did  not  accrue  within  six  years  before  the  commence- 
ment of  the  action.     The  plaintiff  demurred  to  this  rejoinder. 

Judgment  having  been  so  given  on  these  demurrers,  in  favour  of 
the  plaintiff,  the  defendant  appealed. 

Petheram,  Q.  C,  and  Eam,  for  the  defendant  —  At  common  law 
before  the  Judicature  Act,  1873,  the  replication  in  this  case 
V7ould  have  been  no  answer  to  the  Statute  of  Limitations.  Impe- 
rial Gas  Co,  V.  London  Gas  Co, ,  10  Ex.  39,  23  L.  J.  Ex.  303, 
and  Hunter  v.  Gibbons.  1  H.  &  N.  459,  26  L.  J.  Ex.  1.  The 
action  would  have  been  an  action  on  the  case,  one  of  the  actions 
expressly  mentioned  in  21  Jac.  L,  c.   16,  s.   3,  which  limits  the 
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bringing  of  it  to  six  years  after  the  cause  of  such  action.  In 
Chancery,  before  the  Judicature  Act,  the  proceedings  were  not  by 
action,  and  the  Chancery  Court  therefore  did  not  consider  itself 
bound  by  the  statute,  though  it  acted  often  by  analogy  to  the 
statute,  and  so  limited  the  right  of  the  party  to  his  remedy. 
"  The  general  principle,  *  says  Lord  Westbury  in  Knox  v.  Gye, 
Lu  R  5  H.  L  656,  at  p.  674,  "  was  laid  down  as  early  as  the  case 
of  Lackey  v.  Lackey,  Prec.  in  Ch.  518,  where  it  was  held  that 
where  a  Court  of  equity  assumes  a  concurrent  jurisdiction  with 
Courts  of  law,  no  account  will  be  given  after  the  legal  limit  of 
six  years  if  the  statute  be  pleaded"  .  .  .  .  "  For  where  the 
remedy  in  equity  is  corre.spondent  to  the  remedy  at  law,  and  the 
latter  is  subject  to  a  limit  in  point  of  time  by  the  Statute  of 
Limitations,  a  Court  of  equity  acts  by  analogy  to  the  statute,  and 
imposes  on  the  remedy  it  affords  the  same  limitation.  This  is 
the  meaning  of  the  common  phrase  that  a  Court  of  equity  acts  by 
analogy  to  the  Statute  of  Limitations,  the  meaning  being  that 
where  the  suit  in  equity  corresponds  with  an  action  at  law,  which 
is  included  in  the  words  of  the  statute,  a  Court  of  equity  adopts 
the  enactment  of  the  statute  as  its  own  rule  of  procedure.  But  if 
any  proceeding  in  equity  be  included  within  the  words  of  the 
statute,  there  a  Court  of  equity  like  a  Court  of  law  acts  in  obe- 
dience to  the  statute. "  To  the  same  effect  is  the  opinion 
of  *  Lord  Kbdbsdalb  in  Hovenden  v.  Lard  Annesley,  2  Sch.  [*  61] 
&  Let  630  (9  R  R  119).  The  Master  of  the  Rolls  in 
In  re  Oreaves,  deceased,  Bray  v.  Tofidd,  18  Ch.  D.  551,  at  p. 
534,  says :  *'  The  Statute  of  Limitations  did  not  affect  Courts  of 
equity,  because  it  only  applied  to  what  were  commonly  called 
common  law  actions.  If  any  action  is  properly  described  by  the 
statute  of  James,  that  statute  applies  to  the  action  now  before  the 
Court  whether  in  one  Court  or  another ;  and  the  statute  is  conse- 
quently binding  upon  the  High  Court  *  Amongst  the  authorities 
relied  on  in  the  judgment  of  Field,  J. ,  in  favour  of  the  plaintiff 
are  the  dicta  of  Lord  Mansfield  in  Bree  v.  Halheck,  2  Dougl. 
654,  and  of  Bayley  and  Holroyd,  JJ.,  in  Clark  v.  Hougham, 
2  B.  &  C.  149.  They  are,  however,  only  dicta,  though  of  certainly 
very  learned  Judges,  and  may  be  considered  to  be  overruled  by 
Imperial  Gas  Co.  v.  London  Oas  Co.,  10  Ex.  39,  23  L.  J.  Ex. 
303,  and  HurUer  v.  Oibhfnis,  1  H.  &  K  459,  26  L  J.  Ex.  1.  The 
case  of  Blair  v.  BronUey,  5  Hare,  542,  16  L.  J.  Ch.   105,    on 
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appeal,  2  Phill.  359,  16  L.  J.  Ch.  495,  in  which  the  period  of 
limitation  was  held  in  equity  to  run  from  the  discovery  of  the 
fraud,  was  a  case  of  pure  equity  in  which  the  plaintiff  could  have 
had  no  remedy  in  a  common-law  action.  The  important  case  in 
the  House  of  Lords  of  Booth  v.  Lord  Warrington,  4  Bro.  P.  C. 
163,  on  which  great  reliance  is  placed  as  supporting  the  contention 
of  the  plaintifif,  is  diflScult  to  understand  from  the  meagre  way  in 
which  it  is  reported ;  the  answers  of  the  Judges  are  not  given  to 
the  questions  which  were  put  to  them,  nor  are  any  reasons  stated 
for  the  decision.  It  would  appear,  however,  to  have  been  a  suit 
for  the  recovery  back  of  the  money  which  had  been  fraudulently 
obtained  from  the  plaintiff  by  the  defendant,  and  therefore  was 
very  different  from  an  action  like  the  present  one,  which  is  for 
the  damages  the  plaintiff  has  sustained,  and  which  before  the 
Judicature  Acts  would  have  been  an  action  on  the  case. 

T.  W.  Chitty  (Webster,  Q.  C,  and  J.  W.  Evans,  with  him), 
for  the  plaintiff.  —  Now  since  the  Judicature  Act,  this  Court 
should  grant  the  same  relief  which  a  Court  of  equity  could  have 
granted  before  that  Act  (See  Judicature  Act,  1873,  s.  24, 
[*  62]  sub-s.  7. )  Booth  v.  *  Lord  Warrington  shows  that  though 
the  facts  were  such  as  would  have  supported  an  action  at 
common  law,  yet  equity  would  prevent  the  Statute  of  Limitations 
being  relied  on  as  an  answer  in  a  case  like  the  present,  where  the 
fraud  which  gave  rise  to  the  cause  of  action  had  been  fraudulently 
concealed  by  the  defendant  That  case  is  explained  by  Lord 
Redesdale  in  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Let  633  (9 
R  R  119),  where  he  points  out  that  until  the  discovery  of  the 
fraud  the  title  to  void  it  does  not  completely  arise,  and  that  the 
statute  runs  only  from  the  discovery.  With  regard  to  Hunter  v. 
Gibbons,  1  H.  &  N.  459,  which  has  been  cited  on  behalf  of  the 
defendant,  "  the  question  there  was,"  said  Fry,  J.,  in  Trotter 
V.  Maclean,  13  Ch.  D.  574,  at  p.  581,  "  merely  whether  under  sect 
85  of  the  Common  Law  Procedure  Act,  1854,  fraud  could  be 
replied  as  an  equitable  answer  to  a  plea  of  the  Statute  of  Limita- 
tions at  law. "  It  is  clear  that  in  equity  the  statute  would  only 
have  run  from  the  discovery  of  the  fraud.  Ecclesiastical  Commis- 
sioners for  England  v.  North  Eastern  By.  Co. ,  4  Ch.  D.  845 ; 
Bolfe  V.  Gregory,  34  L.  J.  Ch.  274.  In  Sherwood  v.  Sutton,  5 
Mason,  133,  Story,  J.,  held  that  the  reply  of  fraudulent  conceal- 
ment until  within  six  years  was   an   answer  to  the   action   not 
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having  been  brought  within  the  six  years  from  the  original  cause 
of  action,  and  in  Brovm  v.  Howardy  2  Brod.  &  Bing.  73,  at  p. 
75,  Dallas,  Ch.  J. ,  says,  "  In  Bree  v.  Holheck,  2  Dougl  654,  it  is 
laid  down  that  in  cases  of  fraud  the  limitation  only  runs  from 
the  time  when  the  fraud  is  discovered."  The  case  of  Booth  v. 
Lord  Warrington  was  acted  on  in  the  South  Sea  Co.  v.  JVymondsell, 
3  P.  Wms.  143. 

Eam  replied. 

Lord  Coleridge,  Ch.  J.  —  I  am  of  opinion  that  judgment  of  the 
Court  below  is  right  and  should  be  affirmed. 

The  case  is  one  which  raises  no  doubt  important  considerations. 
It  has  been  very  well  argued  on  both  sides,  and  I  have  no  doubt 
that  every  case  has  been  cited  which  brings  anything  like  relevant 
law  to  bear  on  the  subject 

♦The  point  we  have  to  decide  is  this.  An  action  is  [*63] 
brought,  and  to  my  mind  it  does  not  very  much  signify 
whether  it  is  for  the  recovery  of  a  specific  sum  of  money  or  for  the 
recovery  of  that  sum  in  the  shape  of  damages,  the  money  in  the 
one  case  having  been  paid,  or  the  damages  in  the  other  having 
been  occasioned,  by  the  fraud  of  the  defendant.  The  plaintiff  says, 
Give  me  back  the  money  which  I  paid  and  interest  upon  it  because 
you,  the  defendant,  got  me  to  pay  it  by  fraudulent  misrepresenta- 
tions. The  defendant  says.  Assuming  that  I  did  so,  I  did  it  more 
than  six  years  ago,  and  the  statute  of  21  Jac.  I.  c.  16,  which  says 
that  no  action  on  the  case  shall  be  maintained  beyond  six  years 
from  the  time  when  the  cause  of  action  arose,  is  an  answer, 
because  the  cause  of  action  accrued  here  when  you  parted  with 
your  money,  and  that  was  more  than  six  years  ago.  To  that  the 
plaintiff  replies  that  though  as  a  general  rule  the  statute  would 
be  an  answer,  yet  in  this  case  you,  the  defendant,  have  no  right 
to  set  it  up,  because  you  concealed  from  me  your  own  fraud  dur- 
ing those  six  years,  and  as  you  have  yourself  by  fraud  made  the 
statute  run  in  your  own  favour,  you  cannot  now  take  advantage  of 
it  The  question  is  whether  now,  since  the  Judicature  Acts,  that 
is  an  answer  to  such  a  defence. 

It  must  be  clearly  admitted  that  if  we  went  upon  the  principles 
of  strict  common  law  actions  and  strict  common-law  pleadings, 
there  are  at  least  two  decisions  directly  in  point  in  favour  of  the 
defendant,  that  such  a  replication  would  not  be  good,  namely, 
Hunter  v.  Oibbone,  and  Imperial  Oaslight  Co,  v.  London  Gaslight 
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Co.,  10  Ex.  39.  It  is  equally,  I  think,  admitted  that  if  this  had 
been  a  pure  equity  proceeding  before  the  passing  of  the  Judica- 
ture Acts,  and  had  been  instituted  in  the  Court  of  equity  to 
recover  back  a  sum  of  money  which  had  been  obtained  from  the 
plaintiff  by  a  fraud,  and  the  defendant  had  pleaded  the  Statute  of 
Limitations,  the  facts  stated  in  this  replication  would  have  been 
held  a  sufi&cient  answer  to  such  a  defence.  This  is  clearly  so,  as 
shown  by  the  case  of  Booth  v.  Lord  Warrington y  4  Bro.  P.  C. 
163,  which  Mr.  Bam,  in  the  very  able  argument  he  addressed  to 

us,  admitted  would  be  in  point  and  against  him  if  this 
[*  64]     were  a  case  of  pure  equity  proceeding.     *  Now  it  might  be 

sufficient  to  rely  on  that  case  of  Booth  v.  Lord  Warring- 
ton, because  it  is  a  decision  of  the  House  of  Lords  and  binding 
upon  this  Court,  and  Mr.  Bam,  with  all  his  ingenuity,  has  been 
unable  to  distinguish  it  from  the  case  before  us,  if  the  present 
case  is  to  be  looked  at  as  a  pure  equity  proceeding.  I  agree  that 
case  is  somewhat  unsatisfactorily  '^ported  in  the  extreme  brevity 
of  it,  and  from  one  having  to  draw  inferences,  which,  though  I  do 
not  think  they  are  fairly  so,  yet  may  possibly  be  open  to  dispute. 
That  case  was  decided  so  long  ago  as  the  time  of  Lord  Habdwicke, 
and  it  has  been  over  and  over  again  treated  as  a  binding  authority, 
and  its  principles  adopted  and  expounded  from  time  to  time  by 
Judges  of  the  highest  authority. 

In  the  report  of  the  case  of  South  Sea  Co.  v.  Wi/mondsell,  3  P. 
Wms.  143,  which  must  have  been  decided  not  long  after  Booth 
V.  Lord  Warrington,  the  facts  of  Booth  v.  Lord  Warrington  are 
rather  more  fully  stated  than  they  are  in  Brown's  report,  and  Lord 
King,  the  then  Lord  Chancellor,  who  had  been  a  very  eminent 
common-law  Judge,  decided  South  Sea  Co.  v.  Wymondsell  in 
accordance  with  and  upon  the  authority  of  Booth  v.  Lord  War- 
rington.  In  Bond  v.  Hophina,  1  Sch.  &  Lef.  428,  and  Hovenden 
V.  Lord  Annesley,  2  Sch.  &  Lef.  630  (9  R  B  119),  Lord  Bedes- 
DALE,  in  elaborate  judgments,  very  ably  comments  on  all  the 
cases,  which  he  collects  and  sets  out  in  their  chronological  order, 
and  gives  a  short  dissertation  upon  the  principles  which  have 
actuated  Courts  of  equity  in  administering  this  exception,  as  it 
may  be  called,  on  the  Statute  of  Limitations.  I  apprehend  that, 
to  state  it  shortly,  the  principle  laid  down  by  him  is  this,  the 
Statute  of  Limitations  does  really  in  a  sense  bind  Courts  of  equity 
as  much  as  it  binds  the  Courts  of  law,  for  this  reason,  says  Lord 
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Redesdalb,  that  equity  follows  the  law ;  and  that  in  general  what 
are  the  legal  rights  will  be  also  the  equitable  rights  of  suitors, 
and  in  ordinary  cases  the  Statute  of  Limitations  applies,  not,  he 
is  careful  to  say,  by  analogy,  but  by  reason  of  the  obedience  which 
the  Courts  of  equity  owe  to  the  statute ;  but  it  has  always  been 
the  principle  of  the  Courts  of  equity,  while  admitting  the  exis- 
tence of  legal  rights,  to  take  care  that  the  particular  suitors  before 
them  shall  not  be  allowed  to  avail  themselves  of  those 
legal  *  rights  in  cases  where  it  would  be  unjust.  I  there-  [*  65] 
fore  do  not  agree  that  Courts  of  equity  have,  in  the 
language  in  Hunter  v.  Oibbons,  1  H.  &  N.  459,  engrafted  an 
exception  upon  the  Statute  of  Limitations.  It  all  depends,  no 
doubt,  upon  what  is  meant  by  those  words.  If  by  engrafting  an 
exception  upon  the  statute  is  meant  that  a  Court  of  equity  pre- 
vents a  particular  person  from  taking  advantage  of  the  statute, 
then  no  doubt  that  is  true,  but  if  it  is  meant  to  say  that  a  Court 
of  equity  by  what  it  has  done  has  altered  the  terms  of  the  statute, 
then,  with  great  respect,  I  demur  to  it.  What  1  wish  to  convey 
is,  that  I  understand  the  Courts  of  equity  to  deal  with  the  Statute 
of  Limitations  as  they  deal  with  every  other  legal  right,  whether 
existing  by  statute  or  common  law,  not  by  abn^ating  it,  but  by 
saying,  on  principles  well  understood  in  those  Courts,  that  in 
some  particular  cases  it  is  unjust  that  the  party  should  be  allowed 
to  exercise  those  rights.  They  say  that  where  the  cause  of  action 
and  the  knowledge  of  the  cause  of  action  are  contemporaneous, 
there  the  statute  runs  in  Courts  of  equity  as  it  runs  at  common 
law,  but  that  where  the  existence  of  the  cause  of  action  is  con- 
cealed from  the  person  who  ought  to  take  advantage  of  it  by  the 
fraud  of  the  person  who  creates  it,  such  person  shall  not  take 
advantage  of  the  wrong  which  he  himself  has  done,  and  that  a 
fresh  cause  of  action  accrues  from  the  moment  that  the  fraud  is 
discovered,  and  that  to  that  fresh  cause  of  action  the  Statute  of 
Limitations  will  be  applied  by  the  Courts  of  equity. 

Now,  upon  these  demurrers  I  must  assume  tiie  fact  in  this  case 
to  be  that  there  was  a  cause  of  action  which  had  been  created 
more  than  six  years  ago ;  but  that  the  knowledge  of  the  existence 
of  that  cause  of  action  was  concealed  from  the  plaintiff  by  the 
fraud  of  the  defendant  until  within  six  years  before  the  com- 
mencement of  this  action.  That  being  so,  if  this  were  a  pure 
equity  proceeding,  it  seems  to  me  to  follow,  from  the  cases  I  have 
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cited  and  from  the  principles  which  I  understand  them  to  lay 
down,  that  the  plaintiff  would  be  entitled  to  succeed.  Then  the 
question  arises,  How  is  this  proceeding  to  be  regarded ;  is  it  to  be  re- 
garded as  a  common-law  proceeding,  in  which  it  must  be  admitted 
that  the  defendant  would  succeed,  or  is  it  to  be  regarded 
[*  66]  *  as  an  equity  proceeding,  in  which,  as  1  have  tried  to 
show,  the  plaintiff  would  be  entitled  to  succeed'?  Strictly 
speaking,  it  is  neither;  but  it  is  an  action  in  the  High  Court  of 
Justice  created  by  the  Judicature  Act  of  1873,  by  which  common 
law  and  equity  in  a  certain  sense  were  both  abolished,  that  is  to 
say,  the  right  and  the  principles  of  both  remained,  but  they  were 
not  allowed  to  exist  in  conflict  with  one  another,  and  the  High 
Court  of  Justice  was  not  only  empowered,  but  was  ordered  to 
administer  justice  according  to  the  principles  of  law  and  equity 
together,  and  to  give  relief  according  to  such  principles  con- 
currently. It  seems  to  me,  therefore,  plain  that  it  is  fallacious  to 
treat  this  as  if  it  were  either  an  action  at  law  or  a  suit  in  equity 
before  the  Judicature  Act,  1873.  By  the  operation  of  that  Act 
each  division  of  the  High  Court  is  to  administer  justice  accord- 
ing to  so  much  of  the  principles  of  either  of  the  two  old  conflict- 
ing systems  as  may  be  necessary  to  give  effectual  and  complete 
relief  to  the  suitors  before  the  Coiurt.^ 

Here  an  action  is  brought  either  to  recover  money  back,  or  for 
damages,  and,  for  the  reasons  which  I  have  already  given,  I  do 
not  think  it  signifies  much  for  which  it  is  brought.  To  that  there 
is  a  defence  which  prior  to  the  Judicature  Act,  1873,  would  have 
barred  this  claim  at  common  law,  but  we  are  no  longer  bound  by 
the  rules  of  common  law,  and  we  have  to  see  what  the  Court  of 
equity  would  have  done  in  such  a  case  as  the  present. 

It  seems  to  me  that,  basing  myself  on  the  general  terms  of  s. 
23,  and  s.  24,  sub-s.  1,  of  the  Judicature  Act  of  1873,  we  are 
bound  to  give  the  relief  that  a  suitor  would  have  had  in  equity, 
and  to  uphold,  for  the  reasons  I  have  given,  the  validity  of  this 
replication.  I  do  not  like  to  conclude  what  I  have  said  without 
adverting  to  the  fact  that  the  two  cases  to  which  I  have  referred 
of  the  Imperial  Gaslight  Co,  v.  London  Oaslight  Co.,  10  Ex.  39, 
and  Hunter  v.  Gibbons,  are  not  cases  binding  on  this  Court  It  is 
not  necessary  to  consider  what  were  the  true  principles  of  the  old 
common  law  pleading  as  if  this  had  been  an  old  common  law 

1  See  Pugh  v.  Heath,  7  H.  L.  (E.),  at  p.  237,  per  Earl  Cairns. 
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action  in  which  fraud  was  replied  to  the  plea  of  the  Statute  of 
Limitations.  It  is  sufficient  to  say  that  such  a  case  is  not  con- 
cluded by  any  decision  in  the  Court  of  Appeal,  and  that 
there  *  are  dieta  of  Judges  of  very  great  eminence  (I  allude  [*  67] 
to  Lord  Mansfield,  Holroyd  and  Bayley,  J  J.,)  which 
make  it  at  least  questionable  whether  even  if  this  had  to  be 
looked  at  as  a  pure  common  law  action,  this  Court  might  not 
have  arrived  at  the  same  result  as  that  to  which  it  has  now 
come. 

Brett,  L.  J.  —  I  am  strongly  of  opinion  that  the  Judicature 
Act,  1873,  has  not  altered  the  rights  and  remedies  of  any  person. 
All  that  it  has  done  is  to  say  that  the  same  rights  are  to  be 
administered  as  were  administered  before,  and  that  the  same 
remedies  are  to  be  administered  as  were  administered  before,  but 
that  instead  of  being  administered  by  two  Courts,  the  remedies 
shall  be  administered  by  the  same  Court.  Inasmuch  then  as  the 
Judicature  Act  1873,  does  not  alter  the  rights  of  any  person,  it 
seems  to  me  equally  to  follow  that  it  does  not  repeal  or  alter  the 
effect  of  any  statute  which  was  applicable  before  to  a  particular 
case.  It  follows  from  that,  as  it  seems  to  me,  that  this  Court 
should  administer  now  every  equity  which  a  Court  of  equity 
would  have  administered,  so  that  if  equity  would  have  granted 
relief  in  this  case,  this  Court  should  now  grant  the  same  relief. 
The  next  proposition  to  be  considered  is  whether  a  Court  of 
equity  would  have  relieved  the  plaintiff  in  this  case.  There  was 
some  argument  that  the  first  proposition  which  I  have  enunciated 
did  not  now  hold,  and  it  was  said  that,  inasmuch  as  the  names  of 
actions  are  altered,  and  there  is  no  longer  an  action  on  the  case, 
or  an  action  of  trespass,  or  some  other  action  of  that  kind,  the 
Statute  of  Limitations  did  no  longer  apply ;  but  I  am  of  opinion 
that  the  Judicature  Act,  1873,  did  not  alter  or  touch  the  Statute 
of  Limitations  at  all,  and  that  that  statute  still  applies  to  the 
circumstances  which  constituted  the  actions  named  in  it,  that  is 
to  say,  that  if  the  circumstances  would  have  constituted  an  action 
on  the  case  or  an  action  of  trespass,  although  the  action  which 
involves  the  remedy  sought  would  not  now  be  called  an  action  on 
the  case  or  an  action  of  trespass,  yet,  notwithstanding,  the 
Statute  of  Limitations  applies  to  it,  if  the  facts  are  such  as  would 
have  supported  an  action  on  the  case  or  an  action  of  trespass. 
The  argument  in  this  case  and  the  great  contention  has  been  on 
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the  subsequent  proposition,  and  it  has  been  strongly  argued 
[*  68]  that  the  Court  of  *  equity  would  not  have  relieved  in 
this  case  and  upon  this  ground,  that  the  facts  of  this  case 
would  have  constituted  a  common  law  action  on  the  case,  that, 
therefore,  the  Statute  of  Limitations  applies,  and  that,  if  the 
Statute  of  Limitations  applies,  the  statute  begins  to  run  from  the 
accruing  of  the  cause  of  action,  and  that  to  give  effect  to  the 
alleged  fraudulent  concealment  in  the  way  it  has  been  suggested 
would  be  to  alter  the  statute,  and  would  be  contrary  to  its  very 
words  and  intention. 

Now  I  think  that  for  the  purpose  of  this  case  one  must  consider 
that  before  the  Judicature  Acts  there  were  transactions  in  which 
the  only  remedy  would  have  been  by  a  suit  in  equity,  and  there 
were  transactions  in  which  the  only  remedy  would  have  been  at 
law,  and  there  were  other  transactions  in  which  the  Courts  of 
equity  and  the  Courts  of  common  law  claimed  a  concurrent 
jurisdiction,  so  that  the  person  might  have  what  was  equivalent 
to  a  remedy  in  either  Court  In  cases  in  which  the  only  remedy 
was  in  the  Court  of  equity,  but  where  the  transaction  was  such 
as  was  within  the  meaning  of  the  Statute  of  Limitations,  it  is 
admitted  and  cannot  be  denied  that  the  Courts  of  equity,  whether 
by  analogy,  or  whether  they  considered  themselves  bound  by  the 
statute  (I  think,  upon  the  authority  of  Lord  Eedesdale  and  Lord 
Mansfield,  on  the  ground  that  they  thought  themselves  bound 
by  the  Statute  of  Limitations),  did  recognise  the  binding  author- 
ity of  the  Statute  of  Limitations,  and  if  there  were  nothing  else 
but  the  cause  of  action,  and  the  cause  of  action  had  arisen  more 
than  six  years  before  the  commencement  of  the  suit,  the  Courts  of 
equity  interpreted  the  Statute  of  Limitations  precisely  in  the 
same  way  as  the  Courts  of  law  did.  But  assuming  that  the 
Statute  of  Limitations  would  be  binding,  the  Courts  of  equity,  on 
doctrines  of  their  own,  sometimes  applied,  if  other  circumstances 
arose,  a  particular  kind  of  equity.  They  did  not  construe  the 
statute  so  as  to  give  an  equity,  they  adopted  an  equity  which  was 
qviite  independent  of  the  statute,  but  which  no  doubt  had  an  effect 
on  the  transaction  notwithstanding  the  statute,  that  is  to  say, 
they  said  if  the  existence  of  the  cause  of  action  given  by  the 
defendant  was  fraudulently  concealed  by  the  defendant  from  the 
plaintiff  until  a  period  beyond  six  years,  then  they  would  not 
allow  the  defendant  to  prevent  the  plaintiff  from  supporting  his 
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right  to  his  remedy  on  the  ground  *  that  the  statute  was  [*  69] 
a  bar.  It  seems  to  me  that  there  is  some  little  con- 
fusion in  the  expressions  used  in  some  cases  as  to  the  origin  of 
the  cause  of  action  being  a  fraud.  That  is  not  the  fraud  which 
raised  the  equity ;  but  if  there  was  a  cause  of  action,  and  if  its 
existence  was  fraudulently  concealed  from  the  plaintifif  by  the 
defendant  who  had  given  that  cause  of  action,  it  was  then  that ' 
the  plaintifT's  equity  arose  notwithstanding  that  his  cause  of 
action  had  arisen  more  than  six  years  before. 

It  is  not  denied  that  where  the  only  remedy  was  in  equity  the 
Court  of  equity  would  have  adopted  this  particular  equity.  On 
the  other  hand,  where  the  cause  of  action  was  one  for  which  the 
remedy  was  an  action  at  law,  and  the  Statute  of  Limitations  was 
pleaded,  and  it  was  proposed  to  answer  that  statute  by  a  replica- 
tion that  although  the  cause  of  action  had  really  accrued  more 
than  six  years  before  the  beginning  of  the  action,  yet  that  the 
existence  of  that  cause  of  action  had  been  fraudulently  concealed 
from  the  plaintiff  by  the  defendant  until  within  six  years,  it  was 
held  in  two  cases  that  such  a  replication  could  not  be  supported. 
It  was  held  in  the  Imperial  Gaslight  and  Coke  Co,  v.  London 
Gaslight  Co,,  10  Ex.  39,  that  such  a  replication  could  not  be 
supported  as  a  legal  replication,  and  it  was  held  in  Hunter  v. 
Gibbons,  1  H.  &  N.  459,  that  it  could  not  be  supported  as  an 
equitable  replication  pleaded  in  a  common-law  Court  There  is 
no  case  which  seems  to  me  to  have  decided  whether  a  Court  of 
equity  would  have  prevented  a  defendant  under  such  circum- 
stances from  pleading  the  Statute  of  Limitations  in  a  Court  of 
law.  All  that  the  judges  decided  in  Hunter  v.  Gibbons  was  that 
in  their  judgment  a  Court  of  equity  would  not  have  granted  an 
injunction  simply  and  without  terms.  I  venture  to  doubt  the 
correctness  of  that  decision,  and  further  taking  into  consideration 
the  doctrine  propounded  by  such  great  authorities  as  Lord  Mans- 
field, and  Baylby,  Holroyd,  and  Best,  JJ.  ,  and  Dallas,  Ch.  J. , 
I  doubt  whether,  even  at  law,  the  replication  would  not  in  a 
Court  of  Appeal  be  held  to  be  a  good  replication.  It  is  unneces- 
sary to  decide  that  point  in  the  present  case,  and  therefore  I  give 
no  opinion  as  to  whether  in  an  action  at  law  such  pleading  would 
be  a  good  replication  either  if  treated  as  a  replication  at  law  or  if 
treated  as  an  equitable  replication. 

•  This  case,  as  it  seems  to  me,  is  one  in  which  before     [*  70] 
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the  Judicature  Acts  there  would  have  been  a  concurrent  remedy 
in  the  Courts  both  of  law  and  equity.  This  action  is  founded 
upon  an  alleged  fraud  committed  by  the  defendant,  and  a  fraud  by 
which  money  was  obtained  from  the  plaintiff,  and  the  plaintiff 
seeks  to  recover  back  that  money  and  the  interest  which  he  would 
have  made  upon  it  if  that  money  had  been  left  in  his  hands. 
That  such  an  action  would  have  lain  at  law  cannot  be  doubted. 
It  would  have  been  an  ordinary  action,  and  the  plaintiff  would 
have  recovered  the  money  he  had  lost,  and  interest  also,  if  the 
jury  had  chosen  to  give  it.  Now  would  a  suit  in  equity  have 
been  maintainable  for  the  same  cause  of  action,  and  would  the 
remedy  in  the  Court  of  equity  have  been  the  same?  That 
depends  upon  what  was  the  decision  in  the  case  of  Booth  v.  Lord 
Warrinfftoiiy  4  Bro.  P.  C.  163.  There  the  suit  was  brought  in 
respect  of  an  alleged  fraud  by  which  money  had  been  obtained 
from  the  plaintiff  and  the  suit  was  brought  for  the  recovery  back 
of  that  money,  and  no  question  was  raised  either  in  the  Court  of 
Chancery  or  in  the  House  of  Lords  that  such  a  suit  was  main- 
tainable in  a  Court  of  equity.  It  was  assumed  that  the  original 
cause  of  action  was  one  which  gave  rise  to  the  remedy  sought,  but 
the  Statute  of  Limitations  was  pleaded,  and  the  fraudulent  con- 
cealment of  the  cause  of  action  by  the  defendant  within  the  six 
years  was  given  as  an  answer  to  the  defence  of  the  Statute  of 
Limitations.  It  was  argued  that  because  the  transaction  was  one 
which  would  have  given  rise  to  an  action  on  the  case  at  law,  there- 
fore the  Statute  of  Limitations  was  a  bar,  and  that  the  statute 
began  to  run  from  the  time  of  the  accruing  of  the  cause  of  action, 
and,  assuming  that  the  remedy  was  concurrent,  as  the  statute 
would  have  been  a  bar  in  a  Court  of  law  so  also  would  it  be  a  bar 
in  the  Court  of  equity.  That  was  the  very  point  taken.  The 
House  of  Lords  thereupon  consulted  the  Judges,  and^asked  them 
three  questions.  The  first  question  was,  "  Whether,  supposing 
such  a  fraud  to  have  been  committed  as  charged  by  the  plaintiff's 
bill,  an  action  at  law  might  have  been  maintained  and  the  plain- 
tiff thereby  repaired  in  damages  for  which  he  had  suffered  by 
reason  of  the  fraud. "     It  not  being  questioned  that  a  suit  in 

Chancery  lay,  the  question  asked  was  whether  it  could 
[*  71]     have  *  been  maintained  in  a  Court  of  law.     The  Judges 

must  have  answered  that  it  could,  because  it  seems  to  me 
so  clear,  and  I  cannot  doubt  but  that  they  answered  the  first 
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question  in  the  affirmative.  Then  the  second  question  was, 
*"  Supposing  such  an  action  might  have  been  maintained  at  law  at 
what  time  the  cause  of  action  accrued  ? "  Now  in  that  case  the 
original  cause  of  action  was  the  alleged  fraud,  and  the  dispute 
was  whether  the  cause  of  action  accrued  at  the  time  of  the  fraud 
or  at  the  time  when  the  money  was  paid  under  the  fraud.  I 
should  suppose  that  the  answer  of  the  Judges  must  have  been 
that,  as  it  is  the  result  only  of  the  fraud  which  gives  the  cause  of 
action,  therefore  the  cause  of  action  would  accrue  when  the  money 
was  obtained  or  paid  in  consequence  of  the  fraud ;  but  then  that 
was  more  than  six  years  before  the  plaintifT's  suit  Then  the 
third  question  which  was  asked  was,  *^  Supposing  the  fraud  not  to 
have  been  discovered  till  six  years  after  the  cause  of  action 
accrued,  whether  a  Court  of  equity  would  be  barred  from  giving 
relief  in  such  case  on  a  bill  to  be  commenced  after  the  six  years.  " 
That  is,  inasmuch  as  by  answering  the  first  two  questions  in  the 
affirmative  there  would  be  concurrent  jurisdiction  in  the  Courts 
of  Chancery  and  common  law,  the  Judges  were  asked  whether  in 
their  opinion  that  would  prevent  the  application  of  the  equitable 
doctrine  in  the  Court  of  equity?  The  answer,  according  to  the 
decision  of  the  case,  must  have  been  that  it  did  not,  and  so  the 
House  of  Lords  held.  That  case  seems  to  me  to  be  directly  in 
point  It  establishes  I  think  in  a  case  like  the  present,  that 
although  it  be  one  in  which  a  Court  of  equity  has  concurrent 
jurisdiction  with  the  Courts  of  law,  yet  a  Court  of  equity  will  not 
be  prevented  by  a  plea  of  the  Statute  of  Limitations  from  apply- 
ing its  own  equity  with  regard  to  a  fraudulent  concealment  by 
the  defendant  of  the  accruing  of  the  cause  of  action.  Was  that 
the  real  meaning  of  the  case  of  Booth  v.  Lord  Warrington  ?  It 
was,  I  think,  so  considered  by  Lord  Redesdale  in  the  case  of 
Bbvefiden  v.  Lord  Annedey,  2  Sch.  &  Let  607  (9  R  R  119),  and, 
as  far  as  I  can  judge,  it  has  been  the  accepted  doctrine  of  the 
Court  of  equity  from  that  time  to  the  present  Then,  in  the 
case  of  Blair  v.  Bromley,  5  Hare,  542,  which  was  a  suit 
to  recover  money  *  obtained  by  fraud,  the  Statute  of  Limi-  [*  72] 
tations,  though  set  up  as  an  answer,  was  not  allowed  by 
WiGRAM,  V.  C. ,  to  be  relied  upon  by  the  defendant,  because  the 
existence  of  the  cause  of  action  had  been  concealed  from  the 
plaintiflF  by  the  fraud  of  the  defendant  within  six  years  before 
the  suit     That  case  was  decided  upon  the  authority  of  Booth  v. 
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Lord  Warrington,  4  Bro.  P.  C.  163,  and  it  was  taken  on  appeal 
to  the  Lord  Chancellor  (Lord  Cottenham),  who  affirmed  the 
decision  of  the  Vice-Chanoellor  (see  2  Phil.  354).  Therefore 
besides  the  decision  of  the  House  of  Lords  there  is  the  decision  of 
the  Lord  Chancellor  sitting  as  a  Court  of  co-ordinate  appeal 
with  this  Court  in  the  case  of  Blair  v.  Bromley,  It  seems  then 
to  me  that  we  are  bound  by  authority,  which  shows  not  that  the 
Court  of  equity  construes  the  Statute  of  Limitations  in  any  way 
different  from  the  Court  of  common  law,  nor  that  the  Court  of 
equity  will  not  apply  the  Statute  of  Limitations  when  the  cause 
of  action  has  accrued  more  than  six  years,  but  that  the  Court  of 
equity  in  a  case  like  the  present  would  have  given  the  remedy 
which  the  plaintiff  seeks,  and,  applying  their  own  equitable  doc- 
trine, would  have  prevented  this  particular  defendant  from  defeat- 
ing the  plaintiff's  claim  by  means  of  the  Statute  of  Limitations. 
That  doctrine  seems  also  to  have  been  recognised  in  the  South  Sea 
Company  v.  Wymondsell,  3  P.  Wms.  143.  It  is  true  that  the 
present  case  might  be  treated  as  a  common -law  action,  but  it  is 
also  one  which  might  have  been  treated  before  the  Judicature 
Acts  as  a  suit  in  equity.  Under  these  circumstances,  it  seems 
to  me  that  merely  because  it  is  brought  in  the  common  law 
division  we  have  no  right  to  say  it  is  not  a  suit  in  equity,  and  if 
it  be  a  suit  in  equity,  then  we  are  bound,  by  the  authorities  to 
which  I  have  referred,  to  hold  that  the  plaintiff  is  not  deprived  of 
his  remedy  by  reason  of  the  plea  of  the  Statute  of  Limitations, 
because  the  reply  sets  up  an  equity  to  which  effect  would  be 
given  by  a  Court  of  equity.  Therefore  it  seems  to  me  that  the 
judgment  of  my  Brother  Field  was  correct  and  ought  to  be 
affirmed. 

HoLKER,  L.  J.  —  I  have  the  misfortune  to  be  obliged  to  differ 

from  my  Lord  and  Lord  Justice  Brett,  and  I  regret  it  for 
[*  73]     two  *  reasons.     First  of  all,  because  I  am  bound  to  admit 

that  they  take  what  would  be  considered  a  broader  view  of 
this  matter  than  I  do,  and,  secondly,  because  as  I  differ  I  prob- 
ably may  be  wrong.  However  I  have  formed  a  strong  opinion 
upon  this  case,  and  I  think  I  am  bound  to  give  utterance  to  it. 
The  question  here  is  how  we  are  to  ascertain  from  what  period 
the  Statute  of  Limitations  begins  to  run  in  a  case  like  the  present 
On  the  one  hand  it  is  said  that  the  Statute  of  Limitations  runs 
from  the  period  mentioned   in   the  statute   itself,   namely,   the 
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accruing  of  the  cause  of  action,  whilst  on  the  other  hand  it  is 
contended  that  we  are  to  disregard  the  language  of  the  statute  and 
to  say  that  the  statute  runs  from  the  time  when  the  fraud  has 
been  discovered,  at  all  events  in  all  cases  where  the  fraud  has 
been  concealed  by  the  further  fraud  of  the  man  who  originally 
perpetrated  the  fraud.  In  dealing  with  this  question  it  may  be 
important  to  ascertain  how  the  law  stood  before  the  passing  of  the 
Judicature  Acts.  A  great  many  cases  have  been  cited,  but  I 
think  when  they  are  considered  it  will  be  appcurent  that  there 
really  is  not  any  difference  with  respect  to  what  the  law  was.  I 
think  it  will  be  found  that  the  Courts  of  common  law  dealing 
with  actions  which  are  within  the  language  and  meaning  of  the 
Statute  of  Limitations  acted  directly  upon  the  language  of  that 
statute,  and  decided  that  the  statute  should  not  be  a  bar  until 
the  lapse  of  six  years  after  the  cause  of  action  had  arisen,  and 
that  the  cause  of  action  in  a  case  like  this  was  the  fraud  and  not 
the  discovery  of  it.  It  may  be  a  piece  of  imperfect  legislation ; 
but  the  legislature  having  said  that  the  action  is  barred  after 
six  years  from  the  accruing  of  the  cause  of  action  we  must  adopt 
that,  and  we  cannot  make  legislation  for  ourselves. 

That  was  the  doctrine  of  the  Courts  of  common  law  as  laid 
down  in  a  great  many  cases,  and  it  is  enough  to  mention  only 
two  of  the  most  recent  ones :  Hunter  v.  Gibbons,  1  H.  &  K  459, 
and  the  Imperial  Gaslight  and  Coke  Co.  v.  London  Gaslight  Co, , 
10  Ex.  39.  They  were  decided  by  very  eminent  Judges,  and  I 
take  it  as  clear,  as  decided  by  those  cases  and  several  others,  that 
the  rule  of  the  common  law  was  what  I  have  stated  it  to  be.  The 
rule  in  equity  was  different  With  reference  to  Booth  v. 
Lord  Warrington,  *  which  has  been  so  much  relied  on,  I  [*  74] 
know  not  whether  it  was  rightly  decided  or  not,  but  it  is 
very  vaguely  reported,  and  as  so  reported  it  is  very  difficult  to 
understand.  Of  course  I  must  assume  that  it  was  rightly  decided, 
and  as  a  decided  case  in  the  House  of  Lords,  it  is  binding  upon 
me  as  a  member  of  this  Court,  but  let  me  point  out  that  it  was 
not  a  common-law  case  at  all,  but  an  equity  decision,  and  it 
enunciated  the  rule  adopted  in  equity  only.  It  may  be  that 
Booth  V.  Lord  Warrington,  is  not  a  decision  such  as  supposed. 
It  may  be  that  the  House  of  Lords  imagined  that  there  was  no 
sufficient  remedy  at  law  (although  I  am  bound  to  say  I  should 
not  think  so  myself),  and  that  the  only  remedy  was  in  equity, 
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and  that  there  was  no  remedy  in  equity  which  came  within  the 
language  of  the  Statute  of  Limitations.  It  is  enough  for  me 
to  say  that  Booth  v.  Lord  Warrington  and  the  cases  which  fol- 
lowed it  cannot  disturb  the  cases  which  I  have  cited,  because 
really  it  was  a  decision  as  to  the  law  administered  and  the  rule 
adopted  in  the  Court  of  equity  and  not  in  the  Court  of  common 
law. 

Before  the  passing  pi  the  Judicature  Acts  the  common  law 
Courts  considered  themselves  bound  by  the  Statute  of  Limitations, 
and  they  decided  according  to  the  language  of  the  Statute  of 
Limitations  and  disregarded,  any  equitable  consideration.  The 
equity  Courts  took  a  different  and,  it  may  be  said,  a  far  more 
liberal  view  of  the  matter,  and  in  some  cases  at  all  events  said 
that  it  was  very  unjust  to  hold  that  the  Statute  of  Limitations 
ran  from  the  arising  of  the  cause  of  action,  and  because  it  was 
unjust  they  decided  that  in  cases  of  fraudulent  concealment, 
and  I  think  perhaps  also  (although  this  is  not  so  clear)  that  in 
cases  of  concealed  damage  the  Statute  of  Limitations  ran  from  the 
time  that  the  fraud  was  discovered.  That  was  adopted  in  some 
cases,  but  I  do  not  think  it  was  the  doctrine  of  the  Courts  of 
equity  in  all  cases,  because  I  think  the  authorities  show  that, 
wherever  there  was  a  proceeding  in  equity  which  came  within  the 
description  of  the  proceeding  mentioned  in  the  Statute  of  Limita- 
tions, there  the  Courts  of  equity  held  themselves  to  be  just  as 
much  bound  by  the  strict  language  of  the  statute  as  the 
[*75]  Courts  of  law  were,  for  acts  of  Parliament  are  •omnipo- 
tent, and  are  not  to  be  got  rid  of  by  declarations  of  Courts 
of  law  or  equity.  In  some  cases  although  the  proceeding  in 
equity  was  not  within  the  language  or  spirit  of  the  Statute  of 
Limitations,  yet  nevertheless  the  Courts  of  equity  have  said  that 
there  shall  be  a  limitation,  and  though  we  are  not  bound  by 
the  Statute  of  Limitations  yet  we  will  act  upon  the  spirit  of  the 
statute,  and  in  analogy  to  it  hold  that  a  man  who  has  been 
guilty  of  laches  for  a  considerable  time  shall  be  barred  of  his 
remedy.  In  dealing  however  with  various  matters  which  came 
before  them  the  equity  Courts  have  said,  and  said  naturally,  that 
they  will  not  extend  this  rule,  which  is  not  a  piece  of  legislation, 
but  a  rule  they  have  made  for  themselves  by  analogy  to  the  statute, 
to  cases  in  which  by  doing  so  they  would  work  a  grievous  injus- 
tice.    Thus  in  the  case  of  a  proceeding  not  within  the  Statute  of 


R.  C.  VOL.  XVI.]      SECT.  L  —  TORT  AND  SIMPLE   CONTRACT.         .         249 
Ho.  11.  —  B«tjiiiiaii]i  ▼.  B0tj«maiui,  64  L.  J.  Gh.  641. 

Limitations,  where  the  question  has  arisen  whether  the  statute 
shall  run  from  the  perpetration  of  a  fraud  or  from  its  discovery, 
the  Courts  of  equity  have  said  the  statute  shall  run  from  the 
discovery.  Therefore  there  are  those  two  doctrines  which  are 
inconsistent  with  each  other  in  a  sense.  The  rule  of  the  common 
law  with  reference  to  ascertaining  when  the  statute  shall  begin  to 
run,  and  I  will  add,  though  with  some  hesitation  and  doubt,  the 
rule  also  of  the  Courts  of  equity  in  cases  which  were  within  the 
Statute  of  Limitations ;  and  in  both  of  these  the  statute  began  to 
run  from  the  time  when  the  cause  of  action  arose.  In  other  cases 
in  equity  where  the  Courts  of  equity  acted  only  upon  the  analogy 
of  the  Statute  of  Limitations  and  did  not  admit  themselves  to  be 
actually  bound  by  it,  the  rule  was  the  other  way,  and  that  the 
statute  ran  from  the  discovery  of  the  fraud  and  not  from  its  perpe- 
tration. I  have  very  little  more  to  add.  The  important  ques- 
tion is  whether  the  rule  of  law,  and  let  me  add  the  rule  of  equity 
in  cases  to  which  the  Statute  of  Limitations  applies,  is  to  be 
followed  or  not ;  in  other  words,  whether  by  the  decision  of  this 
Court  we  are  to  repeal  the  Statute  of  Limitations.  The  present 
case  is  in  effect  an  action  on  the  case  to  recover  back  money 
obtained  by  fraud,  and  it  is  propose'd  to  declare  by  a  decision  of  a 
Court  of  justice  that  the  rule  which  the  Statute  of  Limitations 
has  established  shall  be  done  away  with,  and  that,  where  that 
Statute  of  Limitations  says  that  the  statute  shall  begin 
to  run  from  the  *  arising  of  the  cause  of  action,  which  is  [*  76] 
when  the  fraud  itself  was  committed,  this  Court  is  to 
declare  that  instead  of  that  the  statute  shall  begin  to  run  from 
the  discovery  of  that  fraud.  I  am  therefore  unable  to  concur 
with  the  other  members  of  this  Court  that  the  judgment  should  be 
affirmed.  Judgment  affirmed. 

Belgemann  v.  Betgemann. 

64  L.  J.  Ch.  641-646  (s.  c.  1895,  2  Ch.  474 ;  73  L.  T.  2 ;  44  W.  R.  182). 

Partnership.  — Accounts,  — Limitations,  Statute  of.  —  Concealed  Fraud.  [641] 
—  Means  of  Knowledge.  —  Reasonable  Diligence.  —  3  dt  i  Will. 
IV.,  c.  27,  8.  26. 

A  father  and  two  sons  carried  on  business  in  partnership  from  1856  till  the 
death  of  the  father  in  1886,  after  which  the  business  was  continued  by  the  two 
sons  without  any  break  in  the  accounts  until  the  death  of  one  of  them  in  1893. 
It  was  then  first  discovered  that  prior  to  1886  the  deceased  son  had  niisapplie<l 
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the  funds  of  the  partnership  under  circumstAnces  amountiDg  to  concealed  fraud, 
but  the  fraud  might  have  been  discovered  at  any  time  by  investigating  the 
partnership  books.  The  surviving  son  claimed  an  account  of  the  partnership 
from  1856.  The  widow  of  the  deceased  son  set  up  the  Statute  of  LdmitationB  as 
a  defence  to  the  taking  of  the  account  prior  to  1886.  Hdd,  first,  that  the 
statute  did  not  apply  to  partners  during  the  existence  of  the  partnership; 
secondly,  that,  assuming  it  applied,  time  only  began  to  run  from  the  actual  dis- 
j  CO  very  of  the  fraud. 

This  was  an  appeal  from  a  decision  of  Wright,  J. ,  sitting  for 

ROMER,  J. 

In  1856  Greorge  Betjemann  commenced  to  carry  on  the  busi- 
ness of  a  dressing-bag  manufacturer  in  partnership  with  his  two 
sons,  John  and  George  William.  There  were  no  articles  of  part- 
nership. The  partners  lived  together,  and  no  regular  accounts 
were  kept. 

In  1870  John  married,  and  a  new  verbal  arrangement  was  then 
come  to,  under  which  the  father  was  to  draw  out  of  the  business 
what  he  wanted,  and  the  two  sons  were  to  draw  out  equally. 
[*  642]  The  *  business  was  continued  on  that  footing  until  the 
death  of  the  father  in  1886.  During  this  period  the 
accounts  were  kept  in  the  most  unbusinesslike  way ;  no  balances 
were  ever  struck,  there  was  never  any  stocktaking,  nor  were 
there  any  entries  of  the  drawings  of  the  partners. 

On  the  death  of  the  father  a  rough  estimate  of  his  share  in  the 
business  was  made  for  probate  purposes,  but  there  was  not  then 
or  at  any  other  time  any  settlement  of  accounts  between  the 
partners,  and  the  business  was  carried  on  by  the  two  brothers 
without  any  break  in  the  accounts,  and  under  the  old  style,  until 
the  death  of  John  in  1893. 

This  action  was  brought  by  the  widow  and  executrix  of  John 
against  the  surviving  brother,  George  William,  for  an  account  of 
the  partnership  dealings  from  1886  to  1893. 

The  surviving  brother  insisted  by  way  of  counterclaim  that  the 
account  ought  to  commence  from  the  year  1870. 

The  widow  set  up  the  Statute  of  Limitations. 

It  appeared  at  the  trial  that  between  the  years  of  1870  and 
1883  the  deceased  brother  had  from  time  to  time  misappropriated 
the  funds  of  the  partnership  under  circumstances  which  amounted 
to  concealed  fraud,  and  especially  by  drawing  cheques  in  the 
names  of  customers  which  purported  to  be  for  payment  of  their 
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accounts,  and  then  applying  the  cheques  to  his  own  use.  In  1883 
he  drew  a  cheque  on  the  partnership  for  his  own  benefit  for  £980, 
which  was  dishonoured,  and  instructions  were  then  sent  to  the 
bank  not  to  honour  any  cheque  on  behalf  of  the  partnership  unless 
signed  by  two  of  the  partners.  The  other  partners,  however,  did 
not  make  any  investigation  of  the  partnership  books,  and  in 
point  of  fact  the  frauds  of  the  deceased  brother  were  not  discovered 
until  after  his  death  in  1893.  Wright,  J. ,  held  that  though  the 
surviving  brother  had  made  out  a  case  of  fraud  and  of  fraudulent 
concealment  against  his  deceased  brother,  he  had  not  made  out 
that  the  non-discovery  of  the  fraud  was  caused  by  the  fraudulent 
concealment  In  his  Lordship's  opinion,  the  non -discovery  of 
the  fraud  was  mainly  due  to  the  negligence  of  the  other  partners 
in  omitting  to  make  any  investigation  of  the  partnership  books  in 
1883.  The  Statute  of  Limitations  therefore  applied,  and  the 
account  would  be  taken  from  1886  only.  There  would  be  no 
order  as  to  costs. 

The  surviving  brother  appealed. 

Sir  Henry  James,  Q.  C. ,  and  A.  Hopkinson,  Q.  C.  (E.  Ford  with 
them),  for  the  appellant,  were  stopped. 

H.  H.  Cozens-Hardy,  Q.  C,  and  W.  Fooks  (R  Neville,  Q.  C, 
with  them),  for  the  respondent 

[LiNDLEY,  L  J.  —  Has  the  statute  any  application  as  between 
the  two  continuing  partners  ?] 

It  is  submitted  that  it  has.  Knox  v.  ffye,  42  L.  J.  Ch.  234, 
L  R  5  K  &  I.  App.  656,  is  like  this  case.  The  statute  is  an 
answer  to  the  appellant's  claim  unless  it  is  ousted  by  concealed 
fraud.  But  in  order  to  succeed  on  that  ground  the  appellant  must 
prove  that  he  could  not  with  reasonable  diligence  have  discovered 
the  fraud.  Lawrence  v.  Lord  NorreySj  59  L.  J.  Ch.  681,  15  App. 
Cas.  210.  That  limitation  is  not  confined  to  real  estate,  but 
applies  by  analogy  to  a  case  like  the  present  Gibhs  v.  Guild,  51  L 
J.  Q.  B.  228,  ibid.  313,  8  Q.  B.  D.  296,  9  Q.  B.  D.  59  (p.  233,  ante). 
Here  the  appellant  had  an  opportunity  of  discovering  the  fraud 
during  the  whole  period  from  1870  to  1893,  and  the  non-discovery 
of  the  fraud  was  due  to  his  omission  to  exercise  his  undoubted 
right  of  investigating  the  partnership  accounts. 

A.  Hopkinson,  Q.  C, ,  in  reply.  —  It  is  not  open  to  one  partner 
to  say  to  another,  "  You  might,  if  you  had  taken  due  precautions, 
have  discovered  that  I  had  been  cheating  you. "     Such  a  plea  has 
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never  been  raised  with  success  in  cases  where  a  fiduciary  relation 
exists  between  the  parties.  The  appellant  was  entitled  to  believe 
in  his  brother's  honesty. 

[He  cited  Blair  v.  Bromley,  2  Ph.  354,  16  L.  J.  Ch.  495; 
Moore  v.  Knight,  60  L  J.  Ch.  271,  [1891]  1  Ch.  547;  and 
Burdiek  v.  Garrick,  39  L  J.  Ch.  369,  L.  R  5  Ch.  233  (14  E. 
C.  565).  Cur,  adv.  vult 

[*  643]  *  LiNDLEY,  L.  J.  —  The  question  raised  on  this  appeal 
is  as  to  the  time  from  which  a  partnership  account  is  to 
be  taken.  The  material  facts  are  very  short  It  appears  that  a 
father  and  two  sons  commenced  business  in  1856.  In  1870  one 
of  the  sons,  John,  married,  and  we  are  told  there  was  some  new 
arrangement  come  to  at  that  time.  In  1886  the  father  died,  and 
in  1893  one  of  the  sons,  John,  died.  An  action  has  been  brought 
by  his  legal  personal  representative  against  the  surviving  son,  who 
was  also  an  executor  of  the  father,  for  a  partnership  account,  and 
the  plaintiff  has  obtained  the  usual  decree  for  an  account  of  the 
partnership  as  from  1886,  when  the  father  died.  The  defendant 
does  not  resist  that,  of  course,  but  he  says  the  account  ought  to 
be  taken  from  1870,  and,  if  necessary,  even  from  1856.  The 
plaintiff  objects  to  that,  and  the  question  really  is  from  what 
time  this  partnership  account  ought  to  be  taken,  —  whether  it 
ought  to  be  taken  from  1886,  when  the  father  died,  or  from  some 
earlier  time  from  1870  or  1856.  Mr.  Justice  Weight  has  directed 
the  account  from  1886,  and  he  has  dismissed  without  costs  the 
counterclaim  of  the  surviving  partner  for  the  account  from  an 
earlier  time.  In  my  opinion  that  was  wrong.  There  is  no  doubt 
that  in  1886,  when  the  father  died,  there  was  a  partnership 
between  the  three,  which  determined  on  that  event.  That  is 
perfectly  plain.  One  died,  and,  to  use  the  expression  of  one  of 
the  witnesses,  the  other  two  went  on  as  before,  minus  one.  That 
is  quite  true,  and  after  the  decision  in  the  House  of  Lords  in 
Knox  V.  Gye  it  is  clear  that  the  executors  of  the  father  who  died 
could  set  up  the  Statute  of  Limitations  to  an  action  for  an  account 
brought  by  his  surviving  partners  more  than  six  years  after  his 
death.  But  they  did  nothing  of  the  sort  The  Statute  of  Limi- 
tations is  set  up  by  the  plaintiff.  The  plaintiff  is  the  widow  and 
executrix  of  John,  and  although  John  and  George  William,  the 
two  sons,   continued  the  partnership,   it  was  in  point  of  law  a 
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different  partnership;  namely,  a  partnership  between  two.  But 
they  continued  the  partnership  account  as  one  account,  and  never 
wound  it  up;  they  carried  on  the  balances  at  the  bankers',  carried 
on  the  ledgers,  and  carried  on  the  account  without  a  break. 
Now,  as  between  persons  who  deal  with  each  other  upon  that 
footing,  I  fail  to  see  that  the  Statute  of  Limitations  has  any 
application  whatever.  Notwithstanding,  therefore,  that  the  part- 
nership was  determined  between  the  three,  and  that  there  was 
a  new  partnership  between  the  two,  there  was  no  break  in  the 
account,  and  the  account  was  never  brought  to  an  end.  My  view 
is  that  the  learned  Judge  misapplied  the  doctrine  of  Knox  v.  Gye 
in  holding,  as  between  these  two  brothers  who  went  on  without  a 
break,  that  the  account  could  be  treated  as  severed  in  1886,  and 
that  there  was  a  new  cause  of  action  then.  But,  even  if  I  am 
wrong  in  that,  it  appears  to  me  that  the  learned  Judge  is  wrong 
upon  the  question  of  concealed  fraud.  The  surviving  partner 
says :  **  If  the  statute  is  an  answer,  this  is  a  case  of  concealed 
fraud,"  and  he  proves  that  John  did  commit  frauds  in  a  way 
which  is  not  now  disputed.  The  plaintiff's  answer  to  this  is: 
"  Although  John  committed  these  frauds,  you,  the  surviving 
partner,  had  every  opportunity  of  discovering  them,  and  under 
such  circumstances  the  statute  applies,  and  the  doctrine  of  con- 
cealed fraud  is  excluded. '  That  appears  to  me,  I  confess,  to  be 
erroneous  and  contrary  to  all  the  principles  which  the  Court  of 
equity  has  been  in  the  habit  of  applying  as  between  partners.  I 
say  nothing  as  to  tnistees  and  cestuis  que  triist,  although  I  daresay 
that  similar  principles  would  apply  to  that  case.  This  limitation 
as  to  means  of  knowledge  which  is  incorporated  in  terms  in  3  & 
4  Will.  IV.,  c.  27,  s.  26,  is  perfectly  reasonable  as  applied  to 
cases  of  ejectment  If  a  man  brings  an  action  of  ejectment  to 
recover  property  after  twenty  years'  lease  of  time,  it  is  only 
reasonable  to  say,  even  in  the  case  of  concealed  fraud,  that  the 
statute  shall  apply  if  he  has  the  means  of  knowledge,  and  has  not 
made  use  of  such  means  of  knowledge.  That  is  perfectly  intelli- 
gible ;  but  Mr.  Justice  Field  went  a  little  too  far  when  he  said  that 
the  26th  section  expressed  the  whole  doctrine  of  equity  applicable 
to  concealed  fraud.  As  between  such  persons  as  vendor 
and  purchaser,  where  the  maxim  of  caveat  emptor  *  applies,  [*  644] 
the  observations  of  the  learned  Judge  were  not  open  to 
criticism  that  I  know  of.     I  am  not  aware  that  there  is  any 
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difference  between  law  and  equity  in  a  case  of  that  kind,  but  the 
learned  Judge  was  not  correct  in  applying  that  limitation  to 
partners.  What  right  has  a  partner  to  say,  *  You  ought  not  to 
have  trusted  ma  You  were  bound  to  look  at  the  books  and  see 
that  I  was  not  cheating  you "  ?  Such  a  doctrine  as  that  is 
unfounded.  I  am  not  expressing  any  one  view  of  the  law,  for 
the  doctrine  will  be  found  very  well  put  in  the  leading  case  of 
Rawlins  v.  Wickham,  3  De  Gex  &  J.  304,  28  L  J.  Ch.  188. 
There  a  partner  had  been  induced  to  enter  into  a  firm  by  a  fraudu- 
lent misrepresentation.  He  continued  a  partner  for  four  years, 
he  had  access  to  the  books,  and  he  had  means  of  knowledge  and 
means  of  finding  out  that  he  had  been  induced  by  this  fraudulent 
misrepresentation  to  become  a  partner;  and  that  circumstance 
was  strongly  relied  upon  as  an  answer  to  the  bill  in  equity 
brought  by  him  to  have  the  contract  for  partnership  rescinded, 
and  to  be  indemnified  against  the  liabilities  of  the  firm.  How 
did  the  Court  deal  with  that?  I  will  first  read  the  marginal 
note.  Eead  shortly,  it  is  as  follows  **  Where  a  person  has  been 
induced  to  enter  into  a  contract  by  a  material  misrepresentation 
of  the  other  party,  he  is  entitled  to  have  the  contract  set  aside, 
and  not  merely  to  have  the  representation  made  good.  Held,  that 
the  lapse  of  time  was  no  bar  to  the  plaintiff,  for  that,  although  he 
had  means  of  ascertaining  the  representation  to  be  untrue,  he  was 
entitled  as  between  him  and  the  persons  who  made  it  to  believe  it 
to  be  true,  and  was  not  bound  to  make  inquiry  until  there  was 
something  to  raise  suspicion. "  Lord  Justice  Knight-Bruce,  who 
goes  into  this  matter  with  great  care,  says :  "  If,  therefore,  Mr. 
Eawlins  *  — that  is,  the  plaintiff  —  *  had  discovered  the  misrepre- 
sentation earlier,  there  could  not  have  been  any  doubt  as  to  the 
result.  The  extraordinary  circumstance  is  the  duration  of  the 
partnership  for  four  years,  during  the  whole  of  which  time  Mr. 
Bawlins  might  have  inspected  the  books  —  might,  at  least,  in 
some  sense  have  done  so,  for  I  am  not  satisfied  that  difficulties 
would  not  have  been  thrown  in  his  way,  or  that  Mr.  Bailey 
would  not  have  objected.  He,  however,  did  not  examine  them, 
and,  improbable  as  it  may  appear,  I  must  hold  that  Mr.  Eawlins 
entered  into  the  partnership  in  complete  ignorance  of  the  contents 
of  the  books,  and  continued  so  for  four  years.  Now,  there  are 
many  purposes  for  which  a  gentleman  in  the  position  of  Mr. 
Bawlins  could  not  be  heard  to  say  that  he  did  not  know  the  con- 


R.  C.  VOL.  XVI.]      SECT.  I.  —  TORT  AND   SIMPLE  CONTRACT.  255 

Ho.  11.  —  Betjemaan  t.  Betjemaim,  64  L.  J.  Ch.  6M,  649. 

tents  of  the  books.  As  regards  many  persons,  it  was  his  duty  to 
know  them;  but  was  it  his  duty  as  between  himself  and  Mr. 
Wickham  and  Mr.  Bailey,  who  had  brought  him  into  partnership 
as  they  did?  I  think  not  He  was  entitled  to  believe  their 
representations  to  be  accurate  without  looking  at  the  books.  He 
was  entitled  to  continue  in  that  belief  until  ground  for  suspicion 
arose  or  information  was  given  to  him  by  one  of  the  partners.  No 
such  information  was  given. "  Lord  Justice  Turner  makes  remarks 
to  the  same  effect  It  appears  to  me  that  that  is  the  principle 
which  is  applicable  to  a  case  of  this  kind.  Means  of  knowledge, 
unless  suspicion  is  proved,  and  unless  the  person  complaining  not 
only  has  means  of  knowledge,  but  does  not  choose  to  avail  him- 
self of  that  means  when  his  suspicion  is  aroused,  is  nihU  ad  rem. 
On  that  ground,  it  appears  to  me  that  the  defendant  is  right  in 
his  counterclaim.  The  result,  therefore,  is  that  the  appeal  must 
be  allowed.  Instead  of  the  counterclaim  being  dismissed  without 
costs,  an  account  must  be  directed  as  from  1870,  or,  if  the  parties 
wish  it,  from  1856.  As  to  the  costs,  the  costs  of  the  counter- 
claim ought  to  be  the  defendant's  in  any  event,  because  the 
counterclaim  included  the  case  of  fraud.  That  has  cost  a  great 
deal  of  money,  and  the  defendant  is  right  in  that  he  has  proved 
the  fraud ;  and  he  is  entitled,  I  think,  to  the  costs  occasioned  by 
the  denial  of  that  fraud.  He  is  also  entitled  to  the  costs  of  the 
appeal.  The  costs  of  the  partnership  action  will  be  dealt  with  in 
the  ordinary  way. 

Lopes,  L.  J.,  concurred. 

BiGBY,  L.  J.  — I  am  also  of  the  same  opinion,  and  I 
should  not  think  it  necessary  *  to  add  anything  at  all  but  [*  645] 
for  the  respect  I  have  for  the  judgment  of  the  learned 
Judge;  and  I  will  only  say,  shortly,  the  grounds,  which  are  sub- 
stantially those  expressed  by  Lord  Justice  Lindley,  on  which  I 
think  that  this  appeal  should  be  allowed. 

First  of  all,  there  has  been  a  continuous  account  from  1856 
through  1870  down  to  1886.  There  has  been  nothing  approach- 
ing to  a  settled  account  The  account  has  been  kept  on  from  day 
to  day.  When  the  two  formed  their  new  partnership  (for  it  is  a 
new  partnership,  of  coarse)  they  did  it  on  the  terms  that  they 
would  not  interfere  in  the  least  with  the  old  accounts.  All  the 
accounts  of  the  old  firm  were  continued  by  the  two  who  formed 
the  new  partnership.     Under  these  circumstances  I  do  not  see 
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that  there  is  any  ground  for  applying  the  Statute  of  Limitations 
to  this  case ;  but  if  you  do  apply  the  Statute  of  Limitations  it  is 
a  matter  of  essential  importance  to  call  to  mind  the  doctrine  of 
the  Court  of  equity  in  cases  of  concealed  fraud.  That  there  was 
concealed  fraud  here  is  abundantly  plain.  Apparently,  if  this 
gentleman  had  drawn  out  all  these  moneys  in  his  own  name,  it 
might  have  been  discovered;  in  fact,  when  he  did  that  on  any- 
thing like  a  large  scale  it  was  discovered,  because  in  that  case 
there  was  no  concealment  The  device  adopted  was  such  that, 
on  examining  the  bankers'  passbook  with  the  cheques  that  were 
actually  in  possession,  I  suppose  they  found  them  to  correspond 
altogether;  and  the  very  reason  for  drawing  a  cheque  as  if  it 
were  for  a  payment  to  a  customer  was  to  conceal  the  thing  from 
the  partners.  That  concealment  was  effective,  and  it  continued 
to  be  effective  upon  the  evidence  until  a  time  well  within  the 
Statute  of  Limitations.  Now,  that  the  defendant  had  the  means 
of  discovering  the  fraud  there  can  be  no  doubt  at  all.  I  am  not 
at  all  sure  that  that  would  have  been  done  by  anything  like  a 
cursory  inspection  of  the  books;  but  clearly,  if  there  had  been 
anything  like  an  audit  the  fraud  must  have  been  discovered. 
Then  the  question  is  whether  it  is  involved  in  the  case  of  Giibs 
V.  Guild,  or  whether  it  is  shown  to  be  the  doctrine  of  the  Court 
of  equity  before  the  Judicature  Act,  that  concealed  fraud  only 
postpones  the  running  of  the  statute  in  cases  where  there  was  no 
suflScient  means  of  discovery,  and  upon  that  point  I  can  enter- 
tain no  doubt  In  Gibbs  v.  Guild  the  authorities  are  carefully 
reviewed,  and  I  will  not  attempt  to  refer  to  them,  because  I 
adopt  all  that  is  said  by  the  Court  of  Appeal  in  that  case ;  and  it 
appears  that  there  are  other  cases,  such  as  Booth  v.  Zord  War- 
rington, 4  Bro.  P.  C.  163,  to  the  same  effect  The  equitable 
doctrine  came  to  this,  that  the  statute  did  not  run,  or  the  law 
which  the  Court  of  equity  applied  in  these  cases  did  not  attribute 
laches  or  negligence  until  the  discovery  of  the  fraud ;  and  in  none 
of  them,  so  far  as  I  recollect  (I  have  not  had  time  to  look  through 
the  authorities  in  the  way  I  should  have  thought  it  necessary  to 
do  if  I  had  entertained  myself  any  doubt  about  it),  was  it  part  of 
the  defence  that  there  was  no  reasonable  means  of  knowledge. 
What  duty  is  there  to  inquire?  To  whom  is  that  duty  owed? 
Certainly  not  to  the  person  who  had  committed  that  concealed 
fraud.     For  a  man  in  that  position  to  be  allowed  to  say,  *"  Oh, 
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you  ought  to  have  inquired ;  if  you  had  inquired  you  would  have 
found  me  out, "  is  utterly  opposed  to  every  principle  of  equity.  I 
think  we  ought  to  take  the  law  in  Gibbs  v.  Guild,  so  far  as  it  is 
applicable  to  this  case,  from  the  Court  of  Appeal,  and  not  from 
the  judgment  of  Mr.  Justice  Field  in  the  Court  below.  The 
Judges  of  the  Court  of  Appeal  proceed  entirely  on  what  I  have 
always  understood  to  be  the  old  law,  that  time  runs  against  one 
in  the  Court  of  equity  from  the  time  when  the  concealed  fraud 
has  been  discovered.  I  agree  with  what  Lord  Justice  Lindley  has 
said  about  Rawlins  v.  Wickham.  It  is  a  diflferent  case  entirely, 
but  it  contains  the  principle  on  which  I  believe  the  Court  has 
always  acted,  and,  I  think,  always  ought  to  act 

I  agree  that,  here,  with  care,  —  with  the  usual  care,  I  may 
say,  —  this  fraud  ought  to  have  been  discovered  long  before ;  but 
as  regards  the  person  on  whose  behalf  the  claim  is  set  up,  it  does 
not  lie  in  his  mouth  to  say,  "  I  was  fraudulent,  but  you 
*  ought  to  have  found  me  out ;  and  J  will  take  advantage  [*  646] 
of  the  fact  that  you  did  not  find  me  out. " 

ENGLISH  NOTES. 

These  cases  deal  with  the  doctrine  of  concealed  fraud  as  an  exception 
engrafted  by  equity  upon  the  strict  application  of  the  statutes. 

The  section  (26)  of  the  statute  of  3  &  4  Will.  IV.,  c.  27,  referred  to 
in  the  judgments  of  the  latter  principal  case,  contains  an  express  statu- 
tory exception  to  the  limitation  of  a  suit  for  the  recovery  of  land.  It 
is  as  follows:  *'In  every  case  of  a  concealed  fraud,  the  right  of  any 
person  to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of 
which  he,  or  any  person  through  whom  he  claims,  may  have  been  de- 
prived by  such  fraud,  shall  be  deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  fraud  shall  or  with  reasonable  diligence 
might  have  been  first  known  or  discovered."  Under  this  section  Fbt,  J.,, 
refused  to  hold  that  a  mere  trespass  by  making  and  occupying  a  coal- 
cellar  under  the  house  of  another,  was  a  concealed  fraud  within  the 
section ;  and  he  held  accordingly  that  twenty  years'  possession  gave  a 
good  title  to  the  cellar.  Bains  v.  Buxton  (1880),  14  Ch.  D.  537,  49 
L.  J.  Ch.  473,  43  L.  T.  88,  28  W.  R.  954. 

A  claim  by  a  company  against  a  former  director  to  recover  a  sum  re- 
ceived by  him  as  a  bribe  has  been  held  to  arise  out  of  a  concealed 
fraud,  so  that  the  right  of  action  dates  from  the  discovery.  Metro- 
politan  Bank  v.  ffeiron  (C.  A.  1880),  6  Ex.  D.  319,  43  L.  T,  676, 
29  W.  R.  370. 
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But,  where  there  is  no  fiduciary  relation,  a  mere  fraudulent  act  such 
as  would  be  the  ground  of  an  action  of  deceit  at  common  law  does  not 
constitute  concealed  fraud  within  the  rule.  Barber  v.  Houston  (1885)| 
18  L.  R.  Ir.  474.     See  note  to  Nos.  7  and  8,  p.  213,  ante. 

It  will  be  observed  that  a  case  of  concealed  fraud  is  excepted  out  of 
the  enactment  of  the  Trustee  Act,  1888,  by  which  the  operation  of  the 
Statute  of  Limitations  in  the  case  of  express  trusts  is  extended.  See 
note  to  Nos.  12  and  13,  p.  269,  post. 

In  an  action  for  negligence,  concealment  of  the  negligence  is  no 
answer  to  a  defence  founded  on  the  Statute  of  Limitations.  Armstrong 
V.  MiUmm  (C.  A.  1886),  54  L.  T.  723. 

AMERICAN  NOTES. 

This  matter  is  now  expressly  provided  for  by  statute  in  many,  probably 
most,  of  the  States,  and  in  most  of  the  others  the  decisions  are  to  the  same 
effect  as  the  Rule.  See  Michoud  v.  Girod^  4  Howard  (U.  S.  Sup.  Ct.),  561 ; 
Adams  v.  Guerard,  29  Georgia,  651;  76  Am.  Dec.  624;  Ferris  v.  Henderson, 
12  Penn.  St.  49 ;  51  Am.  Dec.  580 ;  Shelby  v.  Shelby,  Cooke  (Tennessee),  179 ; 
5  Am.  Dec.  686;  Homer  v.  Fish,  1  Pickering  (Mass.),  435;  11  Am.  Dec.  218; 
Besrher  v.  Paulus,  58  Indiana,  271;  Clews  y.  Traer,  57  Iowa,  459;  Perry  y. 
Smith,  31  Kansas,  426;  Manuf.  Bank  v.  Perry,  144  Massachusetts,  313; 
Hughes  v.  Litlrell,  75  Missouri,  573 ;  Decker  v.  Decker,  108  New  York,  128 ; 
Bank  v.  Mclntyre,  iO  Ohio  St.  528;  Hughes  y.  First  Nat.  Bank,  110  Penn. 
St.  428;  McSween  v.  McConn,  23  South  Carolina,  342;  Broum  v.  Broxcn,  61 
Texas,  45;  WearY,  Skinner,  iQ  Maryland,  257 ;  24  Am.  Rep.  517;  Jacobs  y. 
Snyder,  76  Iowa,  522 ;  14  Am.  St.  Rep.  235 ;  Lang  Syne,  (re,  Co.  v.  Ross,  20 
Nevada,  127 ;  19  Am.  St.  Rep.  337 ;  Peck  v.  Bank  of  America,  16  Rhode  Island, 
710;  7  Lawyers'  Rep.  Annotated,  826;  Sherwood  v.  Sutton,  5  Mason  (U.  S. 
Cir.  Ct.),  143,  Stort,  J.,  observing,  in  effect,  that  as  the  statute  was  enacted 
mainly  to  prevent  fraud,  it  ought  not  to  be  construed  so  as  to  encourage  fraud. 
Pomeroy  says  (Equity  Jurisprudence,  sect.  917)  :  "  No  lapse  of  time,  no  delay 
in  bringing  a  suit,  however  long,  will  defeat  the  remedy,  provided  the  injured 
party  was  during  all  this  interval  ignorant  of  the  fraud.  The  duty  to  com- 
mence proceedings  can  arise  only  upon  his  discovery  of  the  fraud ;  and  the 
possible  effect  of  his  laches  will  begin  to  operate  only  from  that  time." 

In  Wilson  v.  Ivy,  32  Mississippi,  233,  it  was  held  that  this  doctrine  can 
only  apply  where  there  was  a  relation  of  trust  and  confidence. 

In  many  States  the  statute  has  been  held  to  run  from  the  time  when  the 
party  became  aware  of  facts  sufficient  to  put  one  of  ordinary  prudence  and 
intelligence  on  inquiry.  Penobscot  R,  Co.  v.  Mayo,  67  Maine,  470 ;  24  Am. 
Rep.  45;  Parker  v.  Kuhn,  21  Nebraska,  413;  59  Am.  Rep.  838;  Bertine  v. 
Varian,  1  Edwards  Chancery  (N.  Y.J,  343;  Boyd  v.  Blankman,  29  California, 
19;  87  Am.  Dec.  146;  Higgins  v.  Grouse,  147  New  York,  411;  Gillett  v. 
Wiley,  126  Illinois,  310;  9  Am.  St.  Rep.  587;  Lataillade  v.  Orena,  91  Califor- 
nia, 565;  26  Am.  St.  Rep.  219  ;  Chicago,  j-c.  By.  Co.  v.  Titterington,  84  Texas, 
218;  31  Am.  St.  Rep.  39;  Connecticut  M.  L.  Ins.  Co.  v.  Smith,  117  Missouri, 
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261;  38  Am.  St.  Rep.  656;  Carrier  v.  Chicago^  ^c.  R.  Co.,  79  Iowa,  80; 
6  Lawyers'  Rep.  Annotated,  799 ;  Reed  v.  Minelly  30  Alabama,  61 ;  Peck  v. 
BuUard,  2  Humphrey  (Tennessee),  41 ;  Humphreys  t.  Matto&n,  43  Iowa,  556. 
Pomeroy  says :  "  It  can  only  mean  that  the  defrauded  party's  ignorance  must 
not  be  negligent ;  that  he  remains  ignorant  without  any  fault  of  his  own ; 
that  he  has  not  discovered  the  fraud,  and  could  not  by  reasonable  diligence 
discover  if'  In  Wear  v.  Skinner,  46  Maryland,  257 ;  24  Am.  Rep.  517,  the 
Court  make  the  criterion  that  **  the  injured  party  remains  in  ignorance  of  it " 
(the  fraud)  "  without  any  fault  or  want  of  diligence  on  his  part."  In  Higgins 
V.  Crouse,  gvpra,  the  Court  said :  **  The  true  rule  is,  that  where  the  circum- 
stances are  such  as'to  suggest  to  a  person  of  ordinary  ititeUigence  the  proba- 
bility that  he  has  been  defrauded,  a  duty  of  inquiry  arises,  and  if  he  omits 
that  inquiry  when  it  would  have  developed  the  truth,  and  shuts  his  eyes  to 
the  facts  which  call  for  investigation,  knowledge  of  the  fraud  will  be  imputed 
to  him."    Citing  Famum  v.  Brooks,  9  Pickering  (Mass.),  212. 

In  some  States  the  mere  fraudulent  concealment  of  a  cause  of  action  has 
been  held  to  defeat  the  running  of  the  statute.  Massachusetts  Turnpike  Co, 
y.  Field,  3  Massachusetts,  201;  Douglass  v.  Elkitis,  28  New  Hampshire, 
26;  Campbell  v.  Vining,  23  Illinois,  525;  Hoyle  v.  Jones,  35  Georgia,  40;. 
Leicey  V.  Fricke  Coke  Co.,  166  Penn.  St.  536;  45  Am.  St.  Rep.  684;  28 
Lawyers'  Rep.  Annotated,  283  (unlawful  mining  of  coal)  ;  Dorsey  M,  Co.  v. 
McCaffrey,  139  Indiana,  545;  47  Am.  St.  Rep.  290:  Eising  v.  Andrews,  66 
Connecticut,  88;  50  Am.  St.  Rep.  75;  Cook  fr  Wheeler  v.  Chicago,  j*c.  R.  Co., 
81  Iowa,  551 ;  9  Lawyers*  Rep  Annotated,  764;  Texas  jr  P.  R.  Co.  v.  Gay, 
86  Texas,  571 ;  25  Lawyers'  Rep.  Annotated,  52.  The  cases  are  very  learn- 
edly reviewed  in  Munwn  v.  HaUotcell,26  Texas,  475;  84  Am.  Dec.  582;  but 
the  Court  is  hardly  warranted  in  saying,  **  That  Courts  of  equity  in  England 
and  America  have  universally  and  uniformly  held  that  the  statute  did  not 
protect  a  defendant  who  had  fraudulently  concealed  the  plaintiff's  cause  of 
action,  has  never  been  denied  '* 

Many  States  repudiate  this  doctrine.  Troup  v.  Smith,  20  Johnson  (S.  Y.), 
38;  Pyle  v.  Beckwith,  1  J.  J.  Marshall  (Kentucky),  445;  Wilson  v.  Ivey,  S2 
Mississippi,  233;  Rice  v.  White,  4  Leigh  (Virginia),  474;  York  v.  Bright, 
4  Humphrey  (Tennessee),  312;  Smith  v.  Bishop,  9  Vermont,  110;  Fee  v.  Fee, 
10  Ohio,  469;  Hamilton  v.  Smith,  3  Murphey  (Nor.  Car.),  115;  Miles  v.  Barry, 
1  HiU  (So.  Car.),  296. 

Bus  well  on  Limitations  (sect.  890),  says :  "  But  the  weight  of  authority  in 
the  United  States  is  in  favor  of  the  rule  that  where  the  delay  in  bringing 
suit  is  owing  to  the  fraud  of  the  defendant,  the  cause  of  action  ought  not  to 
be  considered  as  having  accrued  until  the  plaintiff  could  obtain  a  knowledge 
that  he  had  a  cause  of  action,  and  that  the  defendant  is  not  to  be  permitted - 
to  avail  himself  of  his  own  fraud  by  successfully  setting  up  the  statute  limi- 
tation to  defeat  the  plaintiff's  claim."  Citing  First  Ma.ns.  T.  Co.  v.  Field, 
3  Massachusetts,  201 ;  Duffitt  v.  Tuhan,  28  Kansas,  292 ;  Yniestrav  Tarleton,  67 
Alabama,  126;  Sherwood  v.  Sutton  (Story,  J.),  5  Mason  (U.  8.  Circ.  Ct.), 
143;  Cole  v.  McGlathry,  9  Maine,  181;  Douglas  v.  Elkins,  28  New  Hamp- 
shire, 26;  Harrisburg  Bank  v.  Forster,  8  Watts  (Penn.),  12;  Campbell  r,  VinifiOi 
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23  Illinois,  525;  Raymond  v.  Simonson^  4  Blackford  (Indiana),  85;  Andrews 
V.  Smithwick,  34  Texas,  544. 

In  Lewey  v.  Fricke  Coke  Co.,  suproj  where  the  defendant  had  removed 
supports  from  the  roof  of  a  coal-mine,  the  Court  said :  *'  This  rule  was  applied 
in  an  action  of  ejectment  in  Thompson  v.  Smith,  7  Serg.  &  R.  209,  10  Am. 
Dec.  453,  aud  was  stated  by  Tilohmak,  Ch.  J.,  at  page  214,  as  follows :  *  After 
the  discovery  of  the  fraud  a  man  has  a  right  to  avail  himself  of  the  stat- 
ute ;  but  so  long  as  the  fraud  is  unknown,  pending  the  concealment  of  the 
fraud,  the  statute  ought  not  to  run.  The  discovery  of  the  fraud  gives  a  new 
cause  of  action.'  This  rule  has  long  been  applied  in  equity,  where  two  good 
reasons  axe  given  for  it.  The  first  is  that  it  would  be  inequitable  to  permit  a 
defendant  to  profit  by  his  own  fraud.  The  other  is  that  one  who  cannot 
assert  his  right,  because  the  necessary  knowledge  is  improperly  kept  from 
him,  is  not  within  the  mischief  the  statute  was  intended  to  remedy,  but  is 
within  the  spirit  of  the  proviso  that  restrains  its  operation.  Courts  of  equity 
go  a  step  farther  still,  and  decline  to  apply  the  statute  where  the  plaintiff 
neither  knew,  nor  had  reasonable  means  for  knowing,  of  the  existence  of  a 
cause  of  action.  But  if  the  cause  of  action  be  known,  or  might  have  been 
known  by  the  exercise  of  vigilance  in  the  use  of  means  within  reach,  equity 
follows  the  law,  and  applies  the  statute.  Hamilton  v.  Hamilton,  18  Pa.  St 
20 ;  55  Am.  Dec.  585 ;  Neely's  Appeal,  85  Pa.  St.  387.  Mere  ignorance  will 
not  prevent  the  running  of  the  statute  in  equity  any  more  than  at  law ;  but 
there  is  no  reason,  resting  on  general  principles,  why  ignorance  that  is  the 
result  of  the  defendant's  conduct,  and  not  of  the  stupidity  or  negligence  of 
the  plaintiff,  should  not  prevent  the  running  of  the  statute  in  favor  of  the 
wrongdoer.  It  seems  to  be  the  general  doctrine  in  Courts  of  law  that  the 
plaintiff  is  bound  to  know  of  an  invasion  of  the  surface  of  his  close.  The 
fact  that  his  land  is  a  forest  and  that  the  defendant  goes  into  the  interior  to 
trespass  by  the  cutting  of  timber  does  not  relieve  against  the  operation. 
What  is  plainly  visible  he  must  see  at  his  peril,  unless  by  actual  fraud  his 
attention  is  diverted  and  his  vigilance  put  to  sleep.  But  ought  this  rule  to 
extend  to  a  subterranean  trespass?  The  surface  is  visible  and  accessible. 
The  owner  may  know  of  its  condition  without  trespassing  on  others,  and  for 
that  reason  he  is  bound  to  know.  The  interior  of  the  earth  is  invisible  and 
inaccessible  to  the  owner  of  the  surface  unless  he  is  engaged  in  mining  opera- 
tions upon  his  own  land;  and  then  he  can  reach  no  part  of  his  own  coal 
stratum  except  that  which  he  is  actually  removing.  If  an  adjoining  land- 
owner reaches  the  plaintiff 's  coal  through  subterranean  ways  that  reach  the 
surface  on  his  own  land  and  are  under  his  actual  control,  the  vigilance  the 
law  requires  of  the  plaintiff  upon  the  surface  is  powerless  to  detect  the  inva- 
sion by  his  neighbor  of  the  coal  one  hundred  feet  under  the  surface."  In 
Wear  v.  Skinner,  46  Maryland,  257 ;  24  Am.  Rep.  517,  the  Court  apply  the 
doctrine  in  question  to  cases  where  the  fraud  "  is  concealed,  or  is  of  such 
character  as  to  conceal  itself." 

There  are  so  few  distinct  Courts  of  equity  left  in  this  country  that  it  is 
hardly  worth  while  to  discuss  the  question,  so  fruitful  of  disagreement,  whether 
fraud  may  be  set  up  at  law  to  defeat  the  statute.    See  Angell  on  Limitations, 
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sect.  185.  It  is  sufficient  to  say  that  the  weight  of  authority  is  in  the  affirm- 
ative. It  has  recently  been  held  otherwise  under  the  statute  of  North 
Carolina.    Jaffray  v.  Bear,  103  North  Carolina,  165. 

As  to  partners :  It  is  said  in  15  Am.  &  £ng.  £nc.  of  Law,  p.  684,  that 
where  there  **  is  a  confidential  relation,  such  as  natm*ally  quiets  suspicion, 
lapse  of  time  has  no  effect,  so  far  as  the  Statute  of  Limitations  is  concerned, 
except  as  it  obscures  evidence."  But  the  editor  recognizes  the  doctrine  that 
even  in  these  cases  laches  may  operate  as  a  bar.  Citing  Taylor  v.  Blair,  14 
Missouri,  437;  Mitchell  v.  CtNeole,  4  Nevada,  504;  Robertson  v.  Maclin, 
3  Haywood  (Tennessee),  70;  Buone  v.  Chiles,  10  Peters  (U.  S.  Sup.  Ct),  177. 
See  also  Codman  v.  Rogers,  10  Pickering  (Mass.),  112.  In  Attoater  v.  Fowler, 
1  Edwards  Chancery  (N.  Y.),  417,  a  partner  retained  an  account  given  by 
his  copartner  for  thirteen  years  without  objection,  and  he  was  held  concluded 
in  equity.  In  Lawrence  v.  Rokes,  61  Maine,  38,  where  by  the  laches  of  one 
partner  the  other  had  lost  his  evidence,  he  was  held  remediless  although  the 
statute  had  not  run.  See  also  Pulhain  v.  PtUhain,  10  Federal  Reporter,  23 ; 
and  the  foUowing  in  the  United  States  Supreme  Court :  Lupton  v.  Janney,  13 
Peters,  381 ;  Piatt  v.  Vattier,  9  id.  418  ;  McKnight  v.  Taylor,  1  Howard,  161 ; 
Maxwell  v.  Kennedy,  8  id.  210.  <<  Partners  stand  in  the  relation  of  tiustee  to 
each  other,  and  something  must  be  done  to  render  that  relation  adversary  and 
put  the  statute  in  motion : "  Rencher  v.  Anderson^  95  North  Carolina,  208 ; 
but  in  some  circumstances  the  statute  may  bar  an  action  for  accounting  be- 
tween partners:  Amett  v.  Finney,  41  New  Jersey  Equity,  147  and  notes. 
The  statute  does  not  run  against  a  partnership  account  until  the  partnership 
has  ceased  to  exist.  Home  v.  Ingraham,  125  Illinois,  198 ;  McNair  v.  Ragland, 
1  Devereux  Equity  (Nor.  Car.),  533 ;  Hammond  v.  Hammond,  20  Georgia,  556 ; 
Cole  V.  Fowler,  68  Connecticut,  450;  and  the  accounts  have  been  settled: 
HoUoway  v.  Turner,  61  Maryland,  217 ;  Prentice  v.  Elliott,  72  Georgia,  154 ; 
Boggs  v.  Johnson,  26  West  Virginia,  821  ;  McNair  v.  Ragland,  1  Devereux 
Equity  (Nor.  Car.),  533;  MaUhews  v.  Adams,  84  Maryland,  143. 

The  statute  does  not  run  as  between  husband  and  wife.  Fawcett  v.  Fawcett, 
85  Wisconsin,  332 ;  39  Am.  St.  Rep.  844 ;  Parrett  v.  Palmer,  8  Indiana  Ap- 
peals, 356 ;  52  Am.  St.  Rep.  479 ;  Rusting  v.  Rusting^  42  New  Jersey  Equity, 
694 ;  Milner  v.  Hyland,  77  Indiana,  458.  Nor  in  favor  of  executors :  Taylor 
V.  Benham,  5  Howard  (U.  S.  Sup.  Ct.),  233 ;  nor  guardians :  Taylor  v.  Kilgore, 
33  Alabama,  214;  Kimball  t.  Ives,  17  Vermont,  430.  Nor  between  tenants 
in  common.  Miller  v.  Miller,  7  Pickering  (Mass.),  133.  But  to  a  creditor's 
unestablished  claim  the  executor  or  administrator  may  plead  the  statute. 
York*s  Appeal,  110  Penn.  St.  69. 

Where  there  is  a  relation  of  trust  and  confidence,  like  principal  and  agent, 
concealment  of  the  fraud  is  not  necessary  to  prevent  the  statute  from  run- 
ning. 1  Bigelow  on  Fraud,  p.  27;  Wickersham  v.  Lee,  83  Penn.  St.  416; 
Atlantic  Bank  v.  Harris,  118  Massachusetts,  147  ;  Kelley  v.  Nealley,  76  Maine, 
71 ;  Longworth  v.  Hunt,  11  Ohio  St  194. 

Of  Gibbs  V.  Guild,  Mr.  Bigelow  says,  it  **has  apparently  turned  the  scale 
of  authority"  on  the  question  whether  concealment  of  fraud  was  a  good 
answer  to  the  statute  in  equity ;  speaks  of  Lord  Coleridge's  opinion  as  *^  of 
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great  ability,"  and  concludes  :  **  The  conclusion  perhaps  is  that  the  Court  of 
Appeal  has  gone  somewhat  beyond  the  previous  authorities,  and  in  the  interest 
of  substantial  justice  done  by  way  of  interpretation  what  the  Legislature 
ought  to  have  done  long  before,  a  thing  for  which  more  than  one  precedent 
might  be  found.  Indeed  it  would  be  necessary  to  examine  the  decisions  and 
statutes  of  forty  independent  jurisdictions  in  the  United  States  to  see  how 
often  what  was  done  by  the  English  Court  of  Appeal  had  already  been  done 
and  surpassed  in  the  United  States."  "  A  correct  decision  upon  this  subject 
was  lately  rendered  in  Alabama.     Taylor  v.  Robinson,  09  Alabama,  269.'' 

Ignorance,  in  the  absence  of  fraud,  does  not  delay  the  operation  of  the 
statute.  Thomas  v.  Whiu,  3  LitteU  (Kentucky),  177 ;  14  Am.  Dec.  56 ; 
Jordan  v.  Jordan,  4  Greenleaf  (Maine),  175;  16  Am.  Dec.  249;  Smith  v. 
Bishop,  9  Vermont,  110;  31  Am.  Dec.  607  ;  Thrower  v.  Cureton,  4  Strobhart 
Equity  (So.  Car.),  155  ;  53  Am.  Dec.  660 ;  Tinnen  v.  Mebane,  10  Texas,  246  ; 
60  Am.  Dec.  205 ;  Lexington  L.  ff  C  Ins.  Co,  v.  Page,  17  B.  Monroe  (Ken- 
tucky), 412 ;  66  Am.  Dec.  165;  StaUy.  Standard  OU  Co.,  49  Ohio  St.  137; 
34  Am.  St  Rep.  541;  Lewey  v.  Fricke  Coal  Co.,  166  Penn.  St.  536  ;  45 
Am.  St.  Rep.  684. 

But  a  reasonable  time  is  allowed  to  learn  the  facts.  Houston,  (cc.  Ry,  Co. 
V.  Adamsy  49  Texas,  748;  30  Am.  Rep.  116  (conversion);  Union  Bank  v. 
Planters'  Bank,  9  Gill  &  Johnson  (Maryland),  439;  31  Am.  Dec  113. 


No.  12.  — BURDICK  v.  GARRICK. 
(CH.  APP.  1870.) 

No.  13.  — In  rb  EXCHANGE  BANKING  CO.    FLITCROFT'S 

CASE. 

(c.  A.  1882.) 

RULE. 

The  Statutes  of  Limitations  do  not  (except  so  far  as  is 
provided  for  by  the  Trustee  Act,  1888)  create  any  bar  to  a 
claim  by  a  beneficiary  against  his  trustee  for  a  breach  of 
the  fiduciary  duty. 

Burdick  v.  Oarrick. 

L.  R.  5  Ch.  233  (s.  c.  39  L.  J.  Ch.  369 ;  18  W.  R.  887). 

[This  case  will  be  found  fully  reported  as  No.  3  of  *'  Interest," 
14R.  C.  565.] 
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In  re  Exchange  Banking  Company.    Flitcroft's  Case. 

21  Ch.  D.  619-537  (s.c.  52  L.  J.  Ch.  217;  48  L.  T.  86;  31  W.  R.  174). 

Companies.  —  Directors,  —  Payment  of  Dividends  out  of  Capital,  —  Breach  [519] 
of  Trust,  —  Statute  of  Limitations. 

The  director  of  a  limited  coinpany  for  several  years  presented  to  the  general 
meetings  of  shareholders  reports  and  balance-sheets  in  which  various  debts 
known  by  the  directors  to  be  bad  were  entered  as  assets,  so  that  an  apparent 
profit  was  shown  though  in  fact  there  was  none.  The  shareholders,  relying  on 
these  documents,  passed  resolutions  declaring  dividends,  which  the  directors 
accordingly  paid.  An  oixier  having  been  made  to  wind  up  the  company  the 
liquidator  applied,  under  sect.  165  of  the  Companies  Act,  1862,  for  an  order  on 
the  directors  to  replace  the  amount  of  dividends  thus  paid  out  of  capital. 

Heldf  that  even  if  the  shareholders  had  known  the  true  facts,  so  that  [520] 
their  ratification  of  the  payment  of  dividends  would  have  bound  themselves 
individually,  they  could  not  bind  the  company,  for  that  the  payment  of  divi- 
dends out  of  corpus  was  ultra  vires  the  company,  and  incapable  of  ratification 
by  the  shareholders ; 

Held,  further,  that  the  fact  that  the  capital  thus  improperly  applied  was  dis- 
tributed pro  rata  among  the  whole  body  of  shareholders  did  not  protect  the 
directors,  for  that  the  shareholders  were  not  the  corporation,  and  that  payment 
to  them  would  not  prevent  the  corporation  before  winding  up,  or  the  liquidator 
after  winding  up,  from  compelling  the  directors  to  replace  the  money  that  it 
might  be  applied  to  proper  purposes ; 

Held,  fuither,  that  the  directors  could  not  set  off  any  money  due  from  the 
company  to  them  against  the  amounts  which  they  were  ordered  to  replace ; 

Heldf  also,  that  the  claim  was  for  a  breach  of  trust,  and  that  the  Statute  of 
Limitations  could  not  be  set  up. 

This  was  a  summons  by  the  official  liquidator,  under  sect  165 
of  the  Companies  Act,  1862,  asking  to  have  the  directors  declared 
liable  to  make  good  to  the  assets  of  the  company  sums  amounting 
in  all  to  £3192,  improperly  paid  by  way  of  half-yearly  dividend 
to  the  shareholders  from  the  22nd  of  July,  1873,  to  the  30th  of 
July,  1878,  both  inclusive.  The  half-yearly  sums  so  paid  varied 
from  £214  to  £324. 

[The  questions  arising  on  the  summons  and  decided  by  the 
Court  of  Appeal  sufficiently  appear  from  the  judgments,  which 
were  pronounced  as  follows :  ]  — 

The  Master  of  the  Eolls  (Sir  G.  Jessel)  :  — 

This  is  an   appeal  from   an   order    of  Vice-Chancellor  [532] 
Bacon,  that  certain   directors  who  had   improperly  paid 
dividends  to  the  shareholders  out  of  capital  should  pay  to  the 
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liquidator  the  amount  of  the   sums   so  paid.     The  question  is 
whether  he  had  authority  to  make  such  an   order. 

The  facts  are  these.  The  directors  had  for  several  years  been 
in  the  habit  of  laying  before  the  meetings  of  shareholders  reports 
and  balance-sheets  which  were  substantially  untrue,  inasmuch  as 
they  included  among  the  assets  as  good  debts  a  number  of  debts 
which  they  knew  to  be  bad.  They  thus  made  it  appear  that  the 
business  had  produced  profits  when  in  fact  it  had  produced  none. 
The  meetings  acting  on  these  reports  declared  dividends  which 

the  directors  paid.     The  liquidator  has  taken  out  a  sum- 
[*  533]  mons  to  compel  *  the  directors  to  replace  the  sums  so  paid, 

and  the  Vice-Chancellor,  following  the  decision  in  In 
re  National  Funds  Assurance  Company,  10  Ch.  D.  118,  made  the 
order.  Even  if  he  had  himself  entertained  a  different  view  he 
was  not  likely  to  refuse  to  follow  that  case,  and  the  object  of  the 
present  appeal  is  in  fact  to  have  that  case  overruled.  It  is  said 
that  it  is  not  consistent  with  Coventry  and  Dixon's  Case,  14  Ch. 
D.  660.  This  latter  case  decides  that  under  sect.  165  directors 
cannot  be  made  liable  for  anything  (except  perhaps  for  interest) 
for  which  they  could  not  be  made  liable  independently  not  of  the 
Act,  but  of  that  particular  section.  If  then  the  decision  in  In  re 
National  Funds  Assurance  Case  had  been  founded  on  some  new 
equity  arising  under  sect.  165,  it  could  not  be  relied  upon.  It  is 
not,  however,  founded  on  any  such  equity,  but  on  the  law  inde- 
pendently of  that  section,  and  I  entirely  adhere  to  the  judgment 
given  in  it  A  limited  company  by  its  memorandum  of  associa- 
tion declares  that  its  capital  is  to  be  applied  for  the  purposes  of 
the  business.  It  cannot  reduce  its  capital  except  in  the  manner 
and  with  the  safeguards  provided  by  statute,  and  looking  at  the 
Act  40  &  41  Vict. ,  c.  26,  it  clearly  is  against  the  intention  of  the 
Legislature  that  any  portion  of  the  capital  should  be  returned  to 
the  shareholders  without  the  statutory  conditions  being  com- 
plied with.  A  limited  company  cannot  in  any  other  way  make 
a  return  of  capital,  the  sanction  of  a  general  meeting  can  give 
no  validity  to  such  a  proceeding,  and  even  the  sanction  of  every 
shareholder  cannot  bring  within  the  powers  of  the  company  an 
act  which  is  not  within  its  powers.  If,  therefore,  the  share- 
holders had  all  been  present  at  the  meetings,  and  had  all  known 
the  facts,  and  had  all  concurred  in  declaring  the  dividends,  the 
payment  of  the  dividends  would  not  be  effectually  sanctioned 
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One  reason  is  this  —  there  is  a  statement  that  the  capital  shall  be 
applied  for  the  purposes  of  the  business,  and  on  the  faith  of  that 
statement,  which  is  sometimes  said  to  be  an  implied  contract  with 
creditors,  people  dealing  with  the  company  give  it  credit.  The 
creditor  has  no  debtor  but  that  impalpable  thing  the  corporation, 
which  has  no  property  except  the  assets  of  the  business.  The  cred- 
itor, therefore,  I  may  say,  gives  credit  to  that  capital,  gives  credit 
to  the  company  on  the  faith  of  the  representation  that  the 
capital  shall  be  applied  only  *  for  the  purposes  of  the  busi-  [*  534] 
ness,  and  he  has  therefore  a  right  to  say  that  the  corpora- 
tion shall  keep  its  capital  and  not  return  it  to  the  shareholders, 
though  it  may  be  a  right  which  he  cannot  enforce  otherwise  than 
by  a  winding-up  order.  It  follows  then  that  if  directors  who  are 
quasi  trustees  for  the  company  improperly  pay  away  the  assets  to 
the  shareholders,  they  are  liable  to  replace  them.  It  is  no  answer 
to  say  that  the  shareholders  could  not  compel  them  to  do  so.  I 
am  of  opinion  that  the  company  could  in  its  corporate  capacity 
compel  them  to  do  so,  even  if  there  were  no  winding  up.  They 
are  liable  to  pay,  and  none  the  less  liable  because  the  liquidator 
represents,  not  only  shareholders,  but  creditors.  The  body  of  the 
shareholders  no  doubt  voted  for  a  declaration  of  dividend  on  the 
faith  of  the  misrepresentation  of  the  directors,  so  that  there  really 
was  no  ratification  at  all.  It  is  impossible  to  say  to  what  extent 
the  company  and  the  shareholders  may  have  been  injured  by  these 
proceedings.  It  may  be  that  this  reduction  of  capital  has  been 
the  cause  of  the  ruin  of  the  company,  in  which  case  the  share- 
holders as  such  may  have  a  right  to  complain  of  what  has  been 
done.  It  is  not  necessary,  therefore,  to  refer  to  previous  decisions 
to  show  the  principle  on  which  the  directors  are  held  liable.  If 
it  be  necessary  to  resort  to  the  doctrine  of  implied  contract,  Evans 
V.  Coventry,  8  D. ,  M.  &  G.  835,  is  in  point  The  order  of  the 
Vice-Chancellor  will  therefore  be  affirmed,  but  with  this  varia- 
tion, that  the  directors  in  each  case  are  to  be  declared  jointly  and 
severally  liable  and  not  only  jointly  liable. 

Brett,  L.  J.  :  — 

In  this  case  the  directors  paid  away  part  of  the  capital  of  the 
company  for  purposes  not  authorised  by  the  memorandum  or  the 
articles  of  association.  I  cannot  doubt  that  their  doing  so  was  a 
breach  of  trust  It  is  argued  that  the  shareholders  by  accepting 
the  dividends  which  were  paid  out  of  capital  ratified  what  the 
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directors  had  done,  so  that  their  acts  cannot  be  treated  as  breaches 
of  trust  I  think  that  there  was  no  ratification  at  all,  because 
the  assent  of  the  shareholders  was  procured  by  improper  accounts, 
the  untruthfulness  of  which  the  shareholders  did  not  know.  But 
suppose  they  had  known  it,  I  think  that  what  was 
[*  535]  *  done  was  a  breach  of  trust  which  they  could  not  ratify. 
If  they  had  with  full  knowledge  assumjed  to  ratify  what 
was  done,  they  could  not  individually  have  complained ;  but  the 
shareholders  are  not  the  corporation.  In  my  opinion  the  corpo- 
ration could  at  any  time  before  the  winding  up  have  compelled 
the  directors  to  replace  the  moneys  thus  improperly  expended, 
and  the  liquidator  now  can  do  so.  Even  if  the  shareholders  had 
all  sanctioned  what  was  done,  and  had  remained  the  same  through- 
out, still  the  company  could  have  sued  the  directors  for  a  breach 
of  trust.  They  are  trustees  for  the  company,  not  for  the  indi- 
vidual shareholders.  The  liquidator  represents  the  company,  and 
is  bound  to  discharge  towards  the  creditors  all  the  duties  which 
the  company  owes  them.  It  is  therefore  his  duty  when  such  a 
breach  of  trust  as  this  is  discovered  to  get  a  return  of  the  assets 
improperly  expended  that  they  may  be  applied  in  payment  of 
debts.  The  act  of  the  directors  is  impeached  as  a  breach  of  trust, 
not  on  the  ground  of  tort  or  misfeasance.  There  are  persons  who 
may  be  made  liable  under  sect  165,  without  having  been  guilty  of 
a  breach  of  trust ;  but  where  the  person  charged  under  that  section 
is  a  trustee,  the  act  which  brings  him  within  the  section  is  a 
breach  of  trust  That  being  so,  no  Statute  of  Limitations  nor  any 
bar  by  analogy  to  the  statute  can  be  relied  on.  The  question  of 
set-off  is  disposed  of  by  our  decision  of  yesterday  in  Felly's  Case, 
21  Ch.  D.  492.  Everything  that  could  be  urged  for  the  appel- 
lants has  been  well  put,  but  their  case  fails. 

Cotton,  L  J.  :  — 

The  first  point  to  be  considered  is,  whether  this  was  a  breach 
of  trust  and  a  misapplication  of  the  funds  of  the  company.  I  am 
of  opinion  that  it  was.  The  assets  of  a  company  are  to  be  dealt 
with  only  for  the  purposes  of  its  business.  The  application  of 
the  capital  in  paying  dividends  was  therefore  a  misapplication, 
and  the  Court  has  power  under  sect.  165  to  order  a  return  of  the 
moneys  so  expended.  Several  objections  to  this  have  been  urged. 
It  was  contended  that  though  the  directors  might  be  ordered  to 
repay  what  they  had  themselves  retained,  they  ought  not  to  be 
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ordered  to  refund  what  they  had  paid  to  the  other  shareholders. 
But  directors  are  in  the  position  of  trustees,  and  are  liable 
not  *  only  for  what  they  put  into  their  own  pockets,  but  [*  536] 
for  what  they  in  breach  of  trust  pay  to  others.  Then  it 
was  said  that  general  meetings  confirmed  these  payments,  and 
that  the  shareholders  all  received  the  dividends,  and  that  there* 
fore  the  company,  which  only  consists  of  the  aggregate  of  share- 
holders, cannot  get  them  back.  I  am  of  opinion  that  there  was 
no  confirmation  which  could  bind  the  shareholders  as  individuals, 
for  there  can  be  no  effectual  confirmation  where  the  parties  are 
under  a  mistake  of  fact.  Here  the  directors  had  issued  false 
returns  and  balance-sheets  which  made  it  appear  that  the  com- 
pany had  made  a  profit,  and  there  is  not  even  an  allegation  that 
the  shareholders  knew  aliunde  that  these  documents  were  incor- 
rect But  even  if  the  shareholders  had  known  it  they  could  only 
bind  the  company  to  things  which  were  within  the  powers  of  the 
corporation.  Now  a  payment  of  dividends  out  of  capital  is  con- 
trary to  the  constitution  of  the  company,  and  is  incapable  of 
ratification. 

The  argument  that  the  money  has  in  fact  been  received  by  the 
company,  and  that  the  company  cannpt  get  it  back,  is  ingenious 
but  unsound.  The  corporation  is  not  a  mere  aggregate  of  share- 
holders. If  the  corporation  were  suing  for  the  purpose  of  paying 
over  again  to  the  shareholders  what  the  shareholders  had  already 
received,  the  Court  would  not  allow  it  But  that  is  not  the  case 
here,  the  company  is  insolvent,  and  there  is  no  objection  to  allow- 
ing it  to  get  back  its  funds  for  the  purpose  of  paying  debts. 
The  case  of  the  liquidator  is  stronger,  for  in  some  respects  he, 
as  a  quasi  trustee  for  creditors  as  well  as  shareholders,  stands  in 
a  different  position  from  the  company.  But  I  rely  on  this,  that 
the  money  was  not  paid  to  the  corporation,  but  was  paid  im- 
properly to  individuals,  and  the  corporation  can  sue  the  directors 
to  get  it  back  that  it  may  be  applied  in  payment  of  the  debts  of 
the  corporation.  I  do  not  see  how  to  make  any  distinction 
between  what  the  directors  retained  and  what  they  paid  to  other 
shareholders. 

The  question  of  set-off  is  disposed  of  by  our  decision  in  Felly's 
Case  yesterday,  and  I  should  not  have  referred  to  it  had  not 
GrisseWs  Case,  L.  B.  1  Ch.  528,  been  cited  as  conflicting  with 
it     But  that  case  only  related  to  the  question  whether  direc- 
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[*  537]  tors  who  were  creditors  *  of  the  company  should  be  post- 
poned to  other  creditors,  which  is  quite  a  diflferent  question. 
The  Statute  of  Limitations  can  in  no  way  apply  to  a  case  like 
the  present,  for  the  ground  of  our  decision  against  the  directors 
is  that  they  have  misapplied  funds  as  to  which  they  stood  in  the 
position  of  trustees. 

ENGLISH  NOTES. 

In  Knox  v.  Gye  (H.  L.  1872),  L.  E.  5  H.  L.  656,  42  L.  J.  Ch.  234, 
the  House  of  Lords  decided  that  the  right  of  the  personal  representa- 
tive of  a  deceased  partner  to  have  an  account  arises  upon  the  death,  and 
that  a  suit  in  chancery  for  an  account  not  commenced  within  six  years 
of  the  death  was  barred  by  the  rule  of  equity  in  accordance  with  the 
Statute  of  Limitations.  For  although  the  representative  of  a  deceased 
partner  could  bring  a  suit  in  equity  against  the  surviving  partners  for 
an  account,  they  were  not  in  a  fiduciary  relation  towards  him. 

The  Statute  of  Limitations  does  not  run  against  the  claim  by  a 
mortgagor  against  a  mortgagee  who  has  sold  the  property,  to  account 
for  the  surplus  proceeds,  which  he  holds  as  trustee  for  the  mortgagor. 
Banner  v.  Berridge  (1881),  18  Ch.  D.  254,  50  L.  J.  Ch.  630,  44  L.  T. 
680,  29  W.  E.  844;  In  re  Bell,  Lake  v.  Bell  (1886),  34  Ch.  D.  462,  56 
L.  J.  Ch.  307,  55  L.  T.  757,  35  W.  R.  212. 

The  case  of  In  re  Cross,  Harston  v.  Tenison  (C.  A.  1882),  20  Ch.  D. 
109,  51  L.  J.  Ch.  645,  45  L.  T.  777,  30  W.  R.  376,  is  a  fair  example 
of  the  equity  doctrine  that  limitation  did  not  run  in  bar  of  a  claim  by 
the  beneficiary  against  a  trustee  to  account  for  and  make  good  the  trust 
fund.  The  only  restriction  of  the  rule  as  it  formerly  prevailed  in  equity 
is  that  expressed  in  the  judgment  of  the  Lord  Chancellor  (Lord 
Westbury)  in  the  House  of  Lords  in  McDonnel  v.  White  (1865),  11 
H.  L.  Gas.  570,  579,  as  follows:  "Although  it  is  perfectly  true  that 
no  time  runs  as  between  the  cestui  que  trust  or  beneficiary  and  the 
trustee,  upon  an  express  trust,  so  as  to  bar  the  remedy  of  the  beneficiary, 
yet  with  respect  to  claims  made  by  him  against  a  trustee,  the  general 
rule  of  equity  that  encouragement  is  not  to  be  given  to  stale  demands 
is  equally  applicable.  And  in  taking  an  account  for  the  purpose  of 
charging  the  trustee  with  personal  liability  (which  is  the  object  of  the 
present  suit),  every  fair  allowance  ought  to  be  made  in  favour  of  the 
trustee,  if  it  can  be  shown  that  the  claim  which  is  now  sought  to  be 
enforced  is  one  which  arose  many  years  ago,  and  one  of  the  nature  and 
particulars  of  which  the  beneficiary  was  at  the  time  when  it  arose  per- 
fectly cognisant." 

Burdick  v,  Garrick  was  followed  in  Power  v.  Power  (1884),  13  L. 


R.  C.  VOL.  XVI.]      SECT.  I.  —  TORT  AND  SIMPLE  CONTRACT.  269 

Hof.  18,  li.  —  Bnrdiok  ▼.  Oarriok ;  In  n  Bzohange  Bkg.  Co.  —  Hotet. 

R,  Ir.  281,  where  the  fiduciary  relation  was  held  estahlished  between  a 
widow  and  a  person  who  had  acted  as  her  solicitor  and  general  agent 
in  relation  to  her  property  and  the  estate  of  her  late  husband,  of  whom 
she  was  the  administratrix. 

In  Soar  v.  Ashwell  (C.  A.)  1893,  2  Q.  B.  390,  69  L.  T.  585,  42  W. 
K.  165,  a  trust  fund  had  been  placed  in  the  bauds  of  a  solicitor  who 
retained  the  fund  in  his  own  hands.  His  representatives,  who  had  the 
benefit  of  the  fund,  were  held,  in  an  action  for  restitution,  not  entitled 
to  plead  limitation.  This  was  again  followed  in  Rochefoiicauld  v. 
Boustead  (C.  A.  1896),  1897,  1  Ch.  196,  75  L.  T.  502,  45  W.  R.  272. 

By  the  Trustee  Act,  1888  (51  &  52  Vict.,  c.  59),  s.  8,  it  is  enacted 
as  follows:  '^  (1)  In  any  action  or  other  proceeding  against  a  trustee 
or  any  person  claiming  through  him,  except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by  the  trustee  and 
converted  to  his  use,  the  following  provisions  shall  apply:  — 

''(a)  All  rights  and  privileges  conferred  by  any  Statute  of  Limita- 
tions shall  be  enjoyed  in  the  like  manner  and  to  the  like  extent  as 
they  would  have  been  enjoyed  in  such  action  or  other  proceeding  if 
the  trustee  or  person  claiming  through  him  had  not  been  a  trustee  or 
person  claiming  through  him ; 

"  (li)  If  the  action  or  other  proceeding  is  broiight  to  recover  money  or 
other  property,  and  is  one  to  which  no  existing  Statute  of  Limitations 
applies,  the  trustee  or  person  claiming  through  him  shall  be  entitled  to 
the  benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as  a  bar  to 
such  action  or  other  proceedings  in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the  statute  shall  run 
against  a  married  woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipation,  but  shall  not 
begin  to  run  against  any  beneficiary  unless  and  until  the  interest  of 
such  beneficiary  shall  be  an  interest  in  possession. 

*'  (2)  No  beneficiary,  as  against  whom  there  would  be  a  good  defence 
by  virtue  of  this  section,  shall  derive  any  greater  or  other  benefit  from 
a  judgment  or  order  obtained  by  another  beneficiary  than  he  could 
have  obtained  if  he  had  brought  such  action  or  other  proceeding  and 
this  section  had  been  pleaded. 

"  (3)  This  section  shall  apply  only  to  actions  or  other  proceedings 
commenced  after  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety,  and  shall  not  deprive  any  executor  or  administrator  of  any 
right  or  defence  to  which  he  is  entitled  under  any  existing  Statute  of 
Limitations.' ' 
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It  has  been  decided  by  Stiblino,  J.,  in  Moore  y.  Knight^  1891,  1  Ch. 
647,  60  L.  J.  Ch.  271,  63  L.  T.  831,  39  W.  R.  312,  that  the  above  sec- 
tion does  not  apply  so  as  to  affect  the  liability  of  an  innocent  partner 
for  the  fraud  of  another  partner  imputable  to  the  firm.  The  fraud  in 
question  was  the  conversion  by  the  last-mentioned  partner  to  the  use 
of  the  firm  of  moneys  placed  in  his  hands  for  investment;  and  the  con- 
cealment consisted  of  representations  by  him  by  which  the  plaintiff 
was  prevented  from  discovering  the  fraud.  The  learned  Judge  held 
that  the  statute  did  not  apply  to  such  a  case;  and  if  it  applied  at  all, 
the  case  was  within  the  exception  (1)  of  fraud.  The  learned  Judge 
therefore,  holding  that  the  statute  made  no  alteration  in  the  law  appli- 
cable to  such  a  case,  followed  the  decision  of  Lord  Gottenham  (L.  C.) 
in  Blair  v.  Bromley  (1847),  5  Hare,  642, 16  L.  J.  Ch.  496  (which  was 
almost  an  identical  case). 

AMERICAN  NOTE& 

As  between  the  beneficiary  and  the  trustee  of  an  express  trust,  in  the  ab- 
sence of  statutory  provision  to  the  contrary,  the  Statute  of  Limitations  does 
not  run  so  long  as  the  trust  continues.  MiUs  v.  Thome,  38  California,  335 ; 
99  Am.  Dex;.  384 ;  Boone  y.  Chiles^  10  Peters  (U.  S.  Sup.  Ct.).  177;  Phillippi  v. 
Phillippe,  115  United  States,  151;  McCarthy  v.  AfcCarthy,  74  Alabama,  548; 
Wilmerding  v.  Russ,  33  Connecticut,  187 ;  Perkins  v.  CartmeU,  4  Harrington 
(Delaware),  270;  42  Am.  Dec.  753;  Broome  v.  Alstoriy  8  Florida,  307;  Simms 
V.  Smithf  11  Georgia,  195;  Cunningham  v.  McKindley,  22  Indiana,  149; 
WUiton  V.  Green,  49  Iowa,  251 ;  Thomas  v.  White,  3  Littell  (Kentucky),  177 ; 
14  Am.  Dec.  58 ;  Gordon  v.  SmaU,  53  Maryland,  560 ;  Hemenway  v.  Gales, 
5  Pickering  (Mass.),  321;  Cooper  v.  Cooper,  61  Mississippi,  676;  Partridge  v. 
Wells,  30  New  Jersey  Equity,  176 ;  Decouche  v.  Savetier,  3  Johnson  Chancery 
(N.  Y.),  190;  8  Am.  Dec.  478;  State  y,  McGowan,  2  Iredell  Equity  (Nor.  Car.), 
9  ;  Starr  v.  Starr,  1  Ohio,  321 ;  WUfard  v.  WUlard,  56  Penn.  St.  119;  Chaplin 
Y.  Givens,  1  Rice  Chancery  (So.  Car.),  132 ;  Haynie  v.  Hall,  5  Humphrey 
(Tennessee),  290;  42  Am.  Dec.  427;  Kennedy  v.  Baker,  59  Texas,  150;  Evarts 
V.  Nason,  11  Vermont,  122;  Redwood  v.  Rieddick,  4  Munford (Virginia),  222; 
Bostwick  V.  Dichton,  65  Wisconsin,  598;  Com.  v.  Moltz,  10  Penn.  St.  527 ;  51 
Am.  Dec.  499;  McTlhenny  v.  Todd,  71  Texas,  400;  10  Am.  St.  Rep.  753; 
Landis  v.  Saxtan,  105  Missouri,  486;  24  Am.  St.  Rep.  403;  Fox  v.  Toy,  89 
California,  339;  23  Am.  St.  R«p.  474;  and  see  notes,  40  Am.  St.  Rep.  107; 
Woonsocket  Sav.  Inst.  v.  Ballou,  16  Rhode  Island,  651 ;  1  Lawyers'  Rep. 
Annotated,  555 ;  Hinton  v.  Pritchard,  107  North  Carolina,  128,  10  Lawyers' 
Rep.  Annotated,  401  (parol  trust  in  land) ;  Cross  v.  Eureka,  frc.  Canal  Co,, 
73  California,  302  (pledgee  of  stock);  Zuck  v.  Culp,  59  California,  142 
(depositary  of  money)  ;  Commissioners  v.  State,  103  Indiana,  497  (custodians 
of  school  fund).  Consult  15  Am.  &  Eng.  Enc.  of  Law,  p.  684,  citing  Burdick 
V.  Garrick, 

But  the  statute  doos  not  operate  in  cases  of  mere  implied  or  constructive    • 
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trusta.  Boone  v.  Chiles,  10  Peters  (U.  S.  Sup.  Ct.),  177;  Rofnmton  v.  Hook,  4 
Mason  (U.  S.  Circ.  Ct.),  162 ;  Martin  v.  Bank,  31  Alabama,  115  ;  WUmerding  y. 
Rusa,  33  Connecticut,  67  ;  fTyWy  v.  Collins,  9  Georgia,  223  ;  Smith  v.  Calloway, 
7  Blackford  (Indiana),  86 ;  itfanum  v.  Titsworth,  18  B.  Monroe  (Kentucky),  582 ; 
Green  v.  Johnsofi,  3  Gill  &  Johnson  (Maryland),  389 ;  Harlow  v.  Dehon,  111 
Massachusetts,  195 ;  Cooper  v.  Cooper,  61  Mississippi,  676  ;  Johnson  v.  ^'mi^A, 
27  Missouri,  591 ;  McClane  y.  Shepherd,  21  New  Jersey  Equity,  76 ;  jfiTane  v. 
Bloodgood,  7  Johnson  Chancery,  90;  11  Am.  Dec.  417;  Wagstaff  v.  iSmt/A, 
4  Iredell  Equity  (Nor.  Car.),  1 ;  Finney  v.  Cochran,  1  Watts  &  Sergeant 
(Penn.),  112;  Van  Rhyn  v.  Vincent,  1  McCord  Equity  (So.  Car.),  310;  Loyd  v. 
C«mn,  3  Humphrey  (Tennessee),  462 ;  Cole  v.  NMe,  63  Texas,  432 ;  Shep- 
pards  V.  Turpin,  3  Grattan  (Virginia),  873 ;  City  of  Alton  v.  Illinois  Trans,  Co., 
12  Illinois,  88;  52  Am.  Dec.  479;  Payne  v.  Bullard,  23  Mississippi,  88;  55 
Am.  Dec.  74 ;  Fawcett  v.  FawceU,  86  Wisconsin,  332 ;  39  Am.  St.  Rep.  844 ; 
Wallace  v.  Lincoln  Sav,  Bank,  89  Tennessee,  630;  24  Am.  St.  Rep.  625 
(bank  directors) ;  Williams  v.  Halliard,  38  New  Jersey  Equity,  373 ;  Spering's 
Appeal,  71  Penn.  St.  11  (last  two  cases  of  directors). 

As  to  savings-bank  directors  the  contrary  has  been  held.  Williams  v. 
McKay,  40  New  Jersey  Equity,  189. 

The  distinction  between  express  and  implied  trusts  is  recognized  in  Cone 
V.  Dunham,  59  Connecticut,  145 ;  8  Lawyers'  Rep.  Annotated,  647 ;  and  also 
in  13  Am.  &  Eng.  Enc.  of  Law,  pp.  683,  684,  citing  the  Flitcroft  case.  Mr. 
Justice  Gray,  in  Speiilel  v.  Henrici,  120  United  States,  377,  says :  "  Express 
trusts  are  not  within  the  Statute  of  Limitations,  because  the  possession  of  the 
trustee  is  presumed  to  be  the  possession  of  the  cestui  que  trust.^* 

In  Tinnen  v.  Mehane,  10  Texas,  246 :  60  Am.  Dec.  205,  the  distinction  is 
very  well  explained :  **  The  rule  that  trusts  are  not  affected  by  Statutes  of 
Limitation  was,  in  the  earlier  cases,  very  loosely  expressed,  and  gave  rise  to 
erroneous  decisions.  Chancellor  Kent,  having  been  misled  by  them  fn  the 
case  of  Coster  v.  Murray,  6  Johns.  Ch.  522,  examined  the  subject  very  elab- 
orately in  the  case  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  90  (11  Am.  Dec.  417) ; 
and  in  a  review  of  the  cases,  laid  dovim  the  rule  that  trusts,  not  affected  by 
Statutes  of  Limitation,  are  those  technical  and  continuing  trusts  not  at  all 
cognizable  at  law,  but  which  fall  within  the  peculiar  and  exclusive  jurisdic- 
tion of  Courts  of  equity.  Id.  111.  All  trusts  which  are  cognizable  at  law 
are  not  withdrawn  from  the  operation  of  the  statute.  Persons  who  receive 
money  to  be  paid  to  another,  or  who  misapply  money  placed  in  their  hands 
for  a  particular  purpose,  the  reciprocal  rights  and  duties  founded  upon  the 
various  species  of  bailments,  as  between  hirer  and  letter  to  hire,  borrower 
and  lender,  depositary  and  persons  depositing,  &c.,  are  cases  of  express 
and  direct  trust ;  but  being  cognizable  at  law,  are  within  the  reach  of  the 
statute. 

"  The  subject  has  been  so  much  discussed,  that  in  States  where  there  is  a 
separate  chancery  jurisdiction,  and  Statutes  of  Limitation  are  restricted  to 
actions  at  law,  the  rule  is  of  easy  application.  All  implied  and  constructive 
trusts,  all  which  are  cognizable  at  law,  are  subject  to  the  bar  of  limitation  ; 
and  equity  applies  the  same  limitation  to  equitable  demands  that  is  applied 
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in  analogous  cases  at  law.  It  is  only  where  the  trust  is  the  mere  creature  of 
equity,  exclusively  cognizable  within  that  jurisdiction,  and  is  a  subsisting, 
continued,  and  acknowledged  trust,  that  the  statute  has  no  operation.  It  is 
more  difficult  in  our  system  of  procedure  to  apply  the  rule.  The  chancery 
and  common-law  jurisdictions  are  here  blended.  The  doctrine  that  the  trust 
must  be  exclusively  within  the  jurisdiction  of  equity  to  save  it  from  the 
statute  has  very  little  application  in  a  system  of  jurisprudence  where  there  is 
no  exclusive  equity  jurisdiction,  and  where  the  statute  applies  to  all  subjects 
within  its  provisions,  irrespective  of  whether  they  involve  legal  or  equitable 
rights,  and  whether  elsewhere  they  be  recognizable  at  law  or  in  equity.  No 
doubt  with  us  the  statute  extends  to  all  cases  in  which  it  is  admitted  to  be 
applicable  in  other  common-law  States.  How  much  more  it  may  embrace 
has  not  been  determined.  That  portion  of  the  rule  which  requires  the  trust, 
not  barrable  by  time,  to  be  subsisting,  continued,  and  acknowledged,  is  of 
more  universal  application  ;  and  in  all  cases  which  come  properly  within  the 
definition,  and  are  not  repugnant  to  either  the  express  provisions  or  policy  of 
the  statute,  there  is  no  doubt  that  lapse  of  time  would  not  be  permitted  to 
operate  as  a  bar." 

But  the  beneficiary  may  lose  the  benefit  of  the  exception  where  he  is  guilty 
of  negligence  in  as8ei*ting  his  claim.  '*  True,  it  is  a  general  rule  that  the 
statute  does  not  run  against  an  express  trust  where  there  is  concealed  fraud  ; 
but  when  the  injured  party  has  been  guilty  of  great  laches  in  the  prosecution 
of  his  remedy  he  will  be  barred  in  equity  on  account  of  the  paramount 
importance  of  having  titles  settled."  Seculovich  v.  Morton^  101  California,  653 ; 
40  Am.  St.  Rep.  106 ;  citing  Godden  v.  Kimmell,  99  United  States,  202 ;  Bume  v. 
Beale,  17  Wallace  (U.  S.  Sup.  Ct.),  348.  The  same  doctrine  of  laches  is  found 
in  Reynolds  v.  Sumner^  126  Illinois,  58  ;  1  Lawyers'  Rep.  Annotated,  327, 
applied  to  a  resulting  trust,  the  Court  observing :  "  The  rule  seems  to  be  well 
settled,  in  cases  of  express  trust,  that  mere  delay  will  not  defeat  a  recovery, 
unless  the  trustee  has  repudiated  or  disavowed  the  trust,  and  the  disavowal 
is  known  to  the  cestui  que  trust.  If  thereby  the  claim  of  the  trustee,  in 
respect  of  the  trust  estate,  is  held  adversely  to  the  cestui  que  trust,  the  law  of 
laches  may  become  applicable.  Speidell  v.  Henrici,  15  Federal  Reporter,  763 ; 
Broum  v.  Buena  Vista  County,  95  United  States,  160. 

"In  respect  of  resulting  or  implied  trusts,  laches  or  the  Statute  of  Limita- 
tions may  constitute  a  bar  to  the  action.  Such  trusts  may  be  barred  by  the 
mere  lapse  of  time.  While  the  better  doctrine  is  that  the  defence  of  laches 
may  be  availing  in  cases  of  resulting  and  implied  trusts,  yet  within  what 
time  the  bar  will  be  held  to  be  complete  must  depend  upon  the  circumstances 
of  the  particular  case.  Lapse  of  time  is  only  one  of  many  circumstances  from 
which  the  conclusion  of  laches  must  be  drawn,  and  each  case  must  be  de- 
termined in  the  light  of  the  particular  facts  shown.  Boone  v.  Chiles,  10 
Peters  (U.  S.  Sup.  Ct.),  177;  Michoud  v.  Gorod,  4  Howard  (U.  S.  Sup.  Ct.), 
503 ;  Baker  v.  Read,  18  Beav.  398 ;  Carpenter  v.  Caned  Co.,  35  Ohio  St. 
307 ;  Prevost  v.  Gratz,  6  Wheaton  (U.  S.  Sup.  Ct.),  481. 
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No.  14.  — RODDAM  v.  MORLEY. 
(1857.) 

RULE. 

The  ^*  acknowledgment "  (by  writing  or  part  payment, 
&c.)  which  is  (by  3  &  4  Will.  IV.,  c.  42,  s.  5)  expressly 
made  the  period  from  which  the  extended  time  of  limita- 
tion is  to  run,  in  the  case  of  specialty  debts,  need  not  be 
such  that  a  promise  to  pay  the  debt  is  implied.  And  pay- 
ment of  interest  by  a  tenant  for  life  is  sufl&cient  to  keep 
the  debt  alive  against  persons  entitled  in  remainder. 

Roddam  ▼.  Morley. 

26  L.  J.  Ch.  438-448  (b.  c.  1  De  G.  &  J.  1 ;  3  Jar.  (N.  S.)  449). 

StaiuU  ofUmitaiwns.  —  8  <^  4  WiH  IV,,  c.  27,  «.  40.  —  3  <^  4  W%a.  IV,,  [488J 
c.  42,  8,  b.  —  Bond  Debt,  —  Charge  on  Land.  —  Payment  of  Interest 
by  Tenant  for  Life, 

A.  B.  died  indebted  on  a  bond  in  which  the  heirs  were  bound,  and  having 
devised  his  real  estates  in  strict  settlement.  The  devisee  for  life  entered  into 
possession,  and,  after  keeping  down  the  interest  on  the  bond  for  above  twenty 
yeai-s,  died,  and  thereupon  the  tenant  in  tail  in  remainder  came  into  possession. 
Held  (reversing  the  decision  of  one  of  the  yice-Chanoellors),  that,  under  the 
8  &4  Will.  IV.,  c.  42,  s.  6,  the  payment  of  interest  by  the  tenant  for  life  prevented 
the  Statute  of  Limitations  from  barring  the  action  against  those  in  remainder. 

Hetd,  also  (agreeing  with  the  Vice- Chancellor),  that  a  bond  debt  is  not  a 
charge  upon  or  payable  out  of  land  within  the  3  &  4  Will.  IV.,  c.  27,  s.  40. 

This  was  an  appeal  from  the  decision  of  Wood,  V.  C,  reported 
25  L.  J.  Ch.  329. 

J.  R.  Morley,  being  indebted  to  John  Brown  in  a  sum  of  £300, 
executed  a  bond,  dated  the  29th  of  May,  1826,  for  the  payment 
thereof,  with  interest  at  £A\  per  cent 

By  his  will,  dated  the  31st  of  January,  1827,  J.  R  Morley  devised 
his  estate  at  Marrick  to  trustees  for  a  term  of  five  hundred  years 
for  raising  £9000  and  securing  certain  annuities,  and,  subject 
thereto,  to  the  testator's  son,  Francis  Morley,  for  life,  with  remain- 
der to  trustees  to  preserve  contingent  remainders,  with  remainder 
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to  his  first  and  other  sons  in  tail ;  and  the  testator  empowered  the 
person  for  the  time  being  entitled  to  the  rents  of  the  Marrick 
estate  to  charge  it  with  a  jointure  not  exceeding  £300  a  year ;  and 
the  testator  devised  other  estates  to  the  same  trustees  upon  trust, 
by  sale,  to  raise  the  amount  due  in  respect  of  incumbrances  in  ex- 
oneration of  his  personal  estate,  and  to  settle  the  unsold  parts  upon 
the  same  trusts  as  the  Marrick  estate,  with  the  exception  of  the 
five  hundred  years'  term ;  and  after  a  specific  bequest  the  testator 
gave  the  residue  of  his  real  and  personal  estate  to  the  said  trustees 
upon  trust  to  sell,  pay  debts,  &c.,  and  to  stand  possessed  of  the 
surplus  moneys  upon  trust  for  the  testator's  four  sons  and 
daughters  equally. 

The  testator  died  on  the  7th  of  February,  1827,  and  his  trustees, 
who  were  also  his  executors,  sold  some  parts  of  the  real  estates,  and 
for  some  years  received  the  rents  of  the  unsold  portion,  and  paid 
several  debts,  but  not  the  bond  debt  of  £300,  but  interest  was 
regularly  paid  by  them  or  by  Francis  Morley,  the  tenant  for  life, 
up  to  the  29th  of  May,  1847. 

Francis  Morley  died  on  the  3rd  of  August,  1854,  having,  by  his 
marriage  settlement,  charged  the  estates  with  a  jointure  of  £300 
for  his  wife,  in  pursuance  of  the  power  contained  in  the  testator's 
will,  and  leaving  an  only  son,  who  thereupon  became  tenant  in  tail 
in  possession. 

The  bill  was  filed  by  the  executors  of  an  assignee  of  the  bond 

debt,  on  behalf  of  themselves  and  all  other  creditors,  against  the 

trustees  and  the  persons  interested  in  the  real  and  personal  estate 

of  the  testator,  praying  an  account  of  what  was  due  for  prin- 

[*  439]  cipal  and  interest  on  the  bond,  and  *  that  the  same  might 

be  raised  out  of  the  real  and  personal  estate  of  the  testator. 

The  question  upon  the  hearing,  before  Wood,  V.  C,  was,  whether 
the  payment  of  interest  by  Francis  Morley  prevented  the  Statute 
of  limitations  barring  the  right  of  action  against  those  entitled  to 
the  estates  in  remainder.  Wood,  V.  C,  held  that  the  payment  did 
not  prevent  the  operation  of  the  statute,  and  consequently  dismissed 
the  plaintiff's  bill. 

Mr.  Bagshawe  and  Mr.  Martindale,  for  the  plaintiff,  the  appellant, 
contended  that  there  were,  under  the  statute,  two  ways  in  which  an 
obligation  could  be  continued,  viz.,  by  a  written  promise  or  by  part 
payment  The  Vioe-Chancellor'8  judgment  on  the  5th  section  of 
the  3  &  4  Will.  IV.,  c.  42,  was  erroneous,  as  it  rested  upon  reasoning 
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applicable  only  to  the  case  of  there  having  been  an  acknowledgment 
and  not  part  payment.  Wherever  property  became  assets  for  pay- 
ment of  debts,  it  was  as  if  there  was  a  general  charge  of  debts ; 
and  the  tenant  for  life  was  not  a  stranger,  the  assets  were  in  his 
hands  and  were  applied  by  him  in  keeping  down  this  interest. 
Tenants  for  life  were,  in  fact,  the  natural  persons  to  pay  the 
interests.  Chaplin  v.  Chaplin,  3  P.  Wms.  365.  The  recent  statutes 
made  no  difiference  as  to  the  right  of  a  bond  creditor  upon  land, 
though  it  limited  the  right  against  persons.  In  the  present  case, 
therefore,  the  land  was  charged  with  the  debt ;  the  tenant  for  life 
was  liable  to  pay,  not  personally,  but  in  respect  of  what  he  received 
of  the  devised  estate,  and  the  payment  by  him  as  one  of  the  persons 
liable  to  pay,  and  a  part  debtor  enured  as  against  the  others. 

In  addition  to  the  cases  cited  below,  they  referred  to  Kinderley 
V.  JeTvi8,  25  K  J.  Ch.  538,  4  W.  R  579 ;  Be  JIamer's  Devisees,  2  De 
Gex,  M.  &  G.  366,  372,  21  L.  J.  Ch.  832;  Whitcamb  v.  Whiting, 
1  Smith's  Lead.  Cas.  483. 

Mr.  W.  M.  James,  for  the  widow  of  the  tenant  for  life,  who  was 
entitled  to  jointure  out  of  the  estates,  said,  that  it  was  a  mere 
fallacy  to  say  that  this  debt  was  a  chaige  upon  land.  In  an 
action  against  the  heir  as  to  descended  estates,  payment  by  a 
devisee  of  other  lands  could  not  bring  the  case  out  of  the  statute. 
Putnam  v.  Bates,  3  Buss.  188. 

Mr.  Willcock,  for  the  widow  of  the  testator,  referred  to  Sclwley 
V.  Walton,  12  M.  &  W.  510. 

Mr.  Selwyn,  for  other  defendants,  said,  that  the  question  as  to 
this  debt  being  a  charge  upon  land  had  already  been  decided  in  the 
negative  in  Morley  v.  Morley,  5  De  Gex,  M.  &  G.  610,  25  L.  J.  Ch.  1. 
If  the  plaintiffs  contention  that  part  payment  by  a  person  having 
an  interest  in  land  would  keep  the  debt  alive  were  correct,  the  con- 
sequence would  be  that  a  person  who  was  entitled  after  several 
estates  tail  might,  by  paying  interest,  bind  the  previous  estates, 
because  he  was  a  person  having  an  interest  in  the  land. 

Mr.  Bagshawe,  in  reply.  —  The  statute  of  William  and  Mary 
determined,  that  where  there  was  a  specialty  binding  the  heir,  as 
against  the  specialty  creditor  the  will  was  void,  but  as  between  the 
heir  and  devisee  the  will  was  valid.  In  an  action,  therefore,  by 
the  creditor  the  heir  and  devisee  were  joined  as  defendants.  Such 
a  joint  action  would  comprise  all  persons  interested,  and  all  of  them 
were  as  much  bound  as  each   other.    Assuming  that  the  bond 
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creditor  executed  a  release  to  any  one,  it  would  enure  to  the 
benefit  of  all. 

[The  Lord  Chancellor.  —  You  are  assuming  that  the  action 
would  be  brought  against  annuitants.     That  would  not  be  so.] 

It  would  answer  the  purpose  of  the  argument  to  say  that  the 
action  would  be  brought  against  all  those  having  a  direct  interest 
in  the  land. 

Feb.  18.  Williams,  J.,  delivered  the  opinion  of  himself  and 
Cbowder,  J.,  as  follows:  The  question  raised  in  this  case  is, 
whether  the  payment  of  interest  by  Francis  Morley,  the  tenant  for 
life  of  certain  land  under  the  will  of  the  obligor,  J.  R 
[•  440]  Morley,  prevented  the  Statute  of  Limitations  from  *  bar- 
ring the  action  against  the  heirs  and  devisees  in  remainder 
after  the  expiration  of  twenty  years  from  the  time  of  the  bond 
becoming  due.  Wood,  V.  C,  decided  that  it  did  not,  and  this  is  an 
appeal  from  that  decision.  The  case  for  the  bond  creditor  was 
argued  upon  the  eflfect  of  the  40th  section  of  the  3  &  4  Will  IV.,  c. 
27,  as  well  as  the  5th  section  of  the  3  &  4  Will.  IV.,  c.  42.  It  was 
contended,  on  his  behalf,  that  under  the  one  or  the  other  of  the 
statutes  his  remedy  still  exists  against  the  lands  of  the  testator,  the 
obligor,  the  period  of  twenty  years  not  having  elapsed  since  the  last 
payment  of  interest  by  the  tenant  for  life.  With  respect  to  the  3  & 
4  Will.  IV.,  c.  27,  the  opinion  which  we  have  formed  in  this  case 
renders  it  unnecessary  to  say  whether  we  concur  in  the  decision  of 
the  Vice-Chancbllor  that  the  bond  debt  is  not  "  charged  upon  or 
payable  out  of  land  "  within  the  meaning  of  the  40th  section.  But 
we  cannot  refrain  from  saying  that  we  entirely  agree  in  the  view 
his  Honour  has  taken  of  that  Act  With  respect  to  the  3  &  4  Will. 
IV.,  c.  42,  the  question  is  twofold :  first,  whether  the  payment  of 
interest  by  the  tenant  for  life  was  an  acknowledgment  made  "  by 
the  party  liable  by  virtue  of  the  bond  "  within  the  meaning  of  the 
5th  section ;  secondly,  if  it  was,  what  are  the  consequences  of  such 
an  acknowledgment  ?  By  the  3rd  section,  all  actions  of  covenant 
or  debt  upon  any  bond  or  other  specialty  shall  be  brought  within 
twenty  years  of  the  cause  of  such  action,  but  not  afterwards ;  but 
by  the  5th  section  it  is  provided,  "  that  if  any  acknowledgment 
shall  have  been  made  either  by  writing  signed  by  the  party  liable 
by  virtue  of  such  indenture,  specialty,  or  recognisance,  or  his  agent, 
or  by  part  payment  or  part  satisfaction  on  account  of  any  principal 
or  interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for 
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the  person  or  persons  entitled  to  such  actions  to  bring  his  or  their 
action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
due  within  twenty  years  after  such  acknowledgment  by  writing  or 
part  payment  or  part  satisfaction  as  aforesaid,  or  in  case  the  person 
or  persons  entitled  to  such  action  shall  at  the  time  of  such  acknowl- 
edgment be  under  such  disability  as  aforesaid,  or  the  party  making 
such  acknowledgment  be,  at  the  time  of  making  the  same,  beyond 
the  seas,  then  within  twenty  years  after  such  disability  shall  have 
ceased  as  aforesaid,  or  the  party  shall  have  returned  from  beyond 
seas,  as  the  case  may  be ;  and  the  plaintiff  or  plaintiffs  in  any  such 
action  on  any  indenture,  specialty,  or  recognisance  may  by  way  of 
replication  state  such  acknowledgment,  and  that  such  action  was 
brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  this 
statute.*'  The  statute  —  as  it  was  remarked  by  Lord  Wsnsleydalx, 
in  Forsyth  v.  Bristowe,  8  Ex.  716,  722,  22  L.  J.  Ex.  255  —  does  not 
here  expressly  require  that  the  payment  shall  be  made  by  the 
party  liable  or  his  agent,  but  only  that  if  the  acknowledgment 
shall  have  been  made  by  writing,  such  writing  shall  be  signed  by 
the  party  liable  or  his  agent  It  can  hardly  be  doubted,  however, 
that  the  statute  implies  that  the  payment  shall  be  similarly  made. 
The  great  difficulty  in  putting  a  construction  on  the  language  of  the 
section  arises  from  the  obvious  fact  that  the  framers  of  it  had  in 
their  mind  the  single  case  of  a  sole  obligor,  and  that  the  case  of  a 
bond  with  several  obligors  or  of  a  deceased  obligor  never  occurred 
to  them.  Accordingly,  the  section  speaks  of  "  the  party  liable  or 
his  agent;"  but  it  has  never  been  suggested  that  the  operation  of 
the  section  is  to  be  confined  to  the  single  case  thus  contemplated, 
nor  has  it  been  at  all  doubted  either  at  the  bar  or  on  the  bench  but 
that  the  Act  extends  as  well  to  the  case  of  a  bond  with  several 
obligors,  as  also  to  a  case  where  the  liability  has  been  transferred 
by  death  to  a  representative  of  the  party  originally  liable.  If  one 
of  several  obligors  were  to  make  the  requisite  acknowledgment,  it 
has  never  been  disputed  that  this  would  be  an  acknowledgment  by 
"  the  party  liable "  within  the  intention  of  the  statute,  whatever 
controversy  there  may  have  been  as  to  the  effect  of  such  an  ac- 
knowledgment If  this  be  so,  then  it  follows  that  the  words  "  the 
party  liable  or  his  agent "  are  to  be  read  as  if  they  were  "  the  party 
or  parties  liable  by  virtue  of  the  bond,  &c.,  or  any  of  them,  or  his, 
her,  or  their  agent ; "  and  the  remaining  inquiry  on  the  first 
branch  of  the  question  is,  whether  the  devisee  for  life  •  falls  [*  441] 
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within  the  statute  thus  construed.  This  was  denied  on  the 
part  of  the  counsel  for  the  respondents,  who  argued  that  the 
devisee  was  only  indirectly  and  imperfectly  liable,  being,  as  they 
contended,  only  joined  under  the  Statutes  of  Fraudulent  Devises  in 
the  action  against  the  heir,  in  order  to  see  that  the  creditor  makes 
out  his  claim  and  that  the  accounts  are  properly  taken,  for  these 
statutes  make  the  devise  actually  void  against  the  creditor.  But 
we  cannot  say  we  feel  any  difficulty  at  all  on  this  point ;  for  though 
it  is  true  that  the  statutes  say  that  the  devise  shall  be  void,  yet 
they  give  the  creditor,  as  the  means  of  recovering  the  debt,  an 
action  against  the  heir  and  devisee  jointly,  and  in  effect  put  the 
devisee  on  the  same  footing  as  the  heir,  and  under  the  same  liability 
if  he  does  not  confess  the  assets ;  and  it  is  enacted  that  *'  all  and 
every  devisee  and  devisees  made  liable  by  this  Act  shall  be  liable 
and  chargeable  in  the  same  manner  as  the  heir,  notwithstanding 
the  lands,  &c.,  devised  shall  be  aliened  before  the  action  brought ;" 
and  although,  if  the  devisee  duly  confess  the  assets,  he  will  only  be 
liable  to  a  judgment  for  them,  and  no  further,  yet  his  position  in 
this  respect  differs  not  at  all  from  that  of  the  heir  or  that  of  the 
executor. 

The  devisee  may  therefore  be  as  properly  said  to  be  "  liable  by 
virtue  of  the  indenture  "  as  either  the  real  or  personal  representa- 
tive ;  and  this  argument  would  go  the  length  of  proving  that  in 
case  of  the  death  of  the  obligor  no  one  at  all  was  *'  liable  by  virtue 
of  the  indenture  "  within  the  meaning  of  the  Act.  But  it  is  obvious, 
we  think,  that  any  party  who  could  plead  the  limitation  given  by 
the  3rd  section  to  an  action  brought  against  him  on  the  bond,  is 
capable  under  the  description  of  "the  party  liable"  in  the  5th 
section  of  making  an  acknowledgment  so  as  to  prevent  the  opera- 
tion of  the  3rd  section  in  his  favour.  The  devisee  for  life,  if  sued 
on  the  bond  jointly  with  the  heir,  might  plainly  take  advantage  of 
the  3rd  section  and  plead  separately,  if  he  was  so  minded,  that 
twenty  years  had  elapsed  since  the  cause  of  action ;  and  to  such  a 
plea  surely  it  would  be  a  good  replication  to  state  an  acknowledg- 
ment by  him  under  the  5th  section  within  twenty  years.  The  re- 
maining branch  of  the  inquiry  is,  What  are  the  consequences  of  such 
an  acknowledgment  ?  or  in  the  present  case,  in  other  words.  Does  it 
set  the  action  free  generally,  or  only  as  to  the  particular  party  who 
has  made  the  acknowledgment?  After  much  consideration  and 
with  some  distrust  as  to  the  correctness  of  the  conclusion  at  which 
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we  have  arrived,  we  are  of  opinion  that  the  acknowledgment 
sets  the  action  free  generally,  and  consequently  this  appeal  ought 
to  be  allowed.  The  statute,  it  may  be  observed,  says  absolutely, 
that  if  the  requisite  acknowledgment  shall  have  been  made,  the 
action  may  be  brought  within  twenty  years  after  such  acknowledg- 
ment, and  does  not  say  that  it  may  be  brought  against  the  party 
who  shall  have  made  the  acknowledgment.  This  may,  however,  be 
attributable  to  the  fact  already  pointed  out,  namely,  that  the  lan- 
guage of  the  whole  section  is  adapted  to  the  single  case  of  a  sole 
obligor,  and  there  would  be  therefore  no  diflSculty  in  holding  that, 
though  the  statute  does  not  expressly  say  so,  yet  it  would  be  taken 
by  implication  to  have  intended  to  liberate  the  action  only  as 
against  the  particular  party  who  shall  have  made  the  acknowledg- 
ment, if  such  construction  is  plainly  called  for,  either  by  the  general 
scheme  of  the  enactment,  or  in  order  to  avoid  any  manifest  incon- 
gruity or  injustice,  or  if  such  an  intention  is  made  apparent  by  the 
context.  If  the  enactment  had  come  to  a  close  immediately  after 
providing  that  the  action  may  be  brought  on  the  bond  within  twenty 
years  after  the  acknowledgment,  there  would  surely  be  great  diffi- 
culty in  contending  that  there  was  anything  incongruous  or  unjust 
in  the  enactment,  because  it  would  amount  to  no  more,  even  if  it 
were  construed  absolutely,  than  enacting  that,  inasmuch  as  by  the 
law  as  it  stood  at  the  time  of  passing  of  the  Act,  the  presumption 
of  payment  arising  from  the  lapse  of  twenty  years  might  be  re- 
butted by  showing  an  acknowledgment  of  the  bond  by  any  party 
liable  to  be  sued  upon  it,  so  the  operation  of  the  positive  bar  given 
by  the  statute  should  be  prevented  by  the  same  means  to  the  same 
extent  But  it  is  the  subsequent  part  of  the  section  that  afforded 
the  principal  ground  for  contending  against  the  intention  to  liberate 
the  action  generally.  It  is  thereby  enacted  that,  "  if  the 
party  making  such  *  acknowledgment  be  at  the  time  of  [*442] 
making  the  same  beyond  the  seas,  the  action  may  be 
brought  within  twenty  years  after  the  party  shall  have  returned 
from  beyond  the  seas."  The  Act,  it  is  said,  never  could  have  in- 
tended anything  so  unreasonable  as  to  enact  that  because  one  of 
the  parties  liable,  who  happened  to  be  abroad,  has  there  made  an 
acknowledgment,  the  limitation  of  the  action  shall  be  suspended  as 
against  all  the  other  parties  liable,  though  commorant  in  England, 
till  twenty  years  after  he  has  returned ;  and  Wood,  V.  C,  in  pro- 
nouncing the  judgment  appealed  from,  appears  to  have  treated  this 
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part  of  the  section  as  plainly  indicating  an  intention  that  the  action 
should  be  set  free  onlj  with  regard  to  the  party  who  made  the 
acknowledgment.  It  may  here  be  advisable  to  advert  to  the  con- 
struction which  the  Courts  have  put  upon  a  somewhat  similar 
enactment  with  respect  to  the  Statute  of  limitations,  21  Jac.  L,  c 
16.  That  statute,  though  it  provided  for  the  absence  of  plaintiffs 
beyond  seas  at  the  time  the  cause  of  action  accrued,  omitted  to  pro- 
vide for  the  absence  of  defendants.  To  remedy  this,  it  was  enacted 
by  4  Anne,  c.  16,  s.  19,  that  "  if  any  person  or  persons  against 
whom  there  shall  be  any  cause  of  action  of  trespass,  detinue,  &a,  or 
upon  the  case,  &c.,  or  wounding  or  imprisonment,  or  any  of  them, 
be  or  shall  be  at  the  time  of  any  such  cause  of  suit,  &c.,  beyond  the 
seas,  that  then  such  person  or  persons  who  is  or  shall  be  entitled  to 
any  such  suit  or  action  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  or  persons  after  their  return  from  beyond  the 
seas,  so  as  they  take  the  same  after  their  return  from  beyond  the 
seas  within  such  times  as  are  respectively  limited  for  the  bringing 
of  the  said  actions  by  the  Act  made,  &c.,  21  Jac.  I."  The  case  of 
Fannin  v.  Anderson,  7  Q.  B.  811,  14  L  J.  Q.  B.  282,  was  decided 
on  the  construction  of  this  enactment.  There,  to  an  action  of 
assumpsit,  the  defendant  pleaded  actio  non  accrevit  infra  sex  annas. 
The  plaintiff  replied  that  the  defendant,  when  the  action  accrued, 
was  beyond  seas,  and  that  the  action  was  comiaenced  within  six 
years  of  his  return.  The  defendant  rejoined  that  the  promise  was 
made  by  the  defendant  jointly  with  his  brother,  and  that  after  the 
accruing  of  the  cause  of  action,  and  more  than  six  years  before  the 
action  was  brought,  the  brother  was  in  the  kingdom  and  might 
have  been  sued.  By  these  pleadings  the  question  was  raised 
whether,  under  the  statute  of  Anne,  the  absence  beyond  seas  of  one 
of  several  contractors  against  whom  there  is  a  cause  of  action  pre- 
vents the  statute  of  James  from  running,  and  the  Court  of  Queen's 
Bench  decided  in  the  affirmative,  and  expressed  their  opinion  that 
the  statute  of  Anne  intended  to  give  the  plaintiff  relief  whenever, 
by  reason  of  the  absence  beyond  seas  of  any  of  the  intended  de- 
fendants, the  plaintiff  cannot  have  his  complete  remedy  against  all 
those  whom  he  is  entitled  to  sue.  It  may  here  be  observed  that 
although  the  statute  of  Anne  says  that  the  plaintiff  may  bring  his 
action  against  "  such  person  or  persons  after  their  return  from  be- 
yond the  seas,"  yet  the  Courts  do  not  put  the  case  on  the  ground 
that  the  action  was  set  free  as  to  the  absent  party  only,  and  that 
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the  others  might  plead  the  statute  of  James,  but  it  was  holden  that 
the  statute  of  James  did  not  run  at  all  until  he  returned  to  this 
kingdom. 

This  case  was  followed  by  that  of  Toyms  v.  Mead,  16  C.  B.  123, 
24  L.  J.  C.  P.  89.  That  was  also  an  action  of  assumpsit,  with  a  plea 
of  actio  non  accrevU  infra  sex  annos.  The  plaintiff  replied  that 
the  cause  of  action  accrued  against  the  defendant  and  two  others 
jointly,  and  that  one  of  those  two  others  was  beyond  seas  at  the 
time  of  the  cause  of  action  and  remained  there  till  his  death,  and 
that  the  action  was  commenced  within  six  years  from  his  death,  and 
this  was  held  to  be  a  good  replication.  It  was  contended  for  the 
defendant,  that  as  he  had  been  in  England,  and  might  have  been 
sued  and  could  not  (since  the  8th  section  of  the  statute  of  the  3  & 
4  Will  lY.,  c.  42)  have  pleaded  in  abatement  the  non-joinder  of  the 
co-contractor,  who  was  abroad,  the  statute  had  run  as  against  him, 
and  became  a  bar  at  the  end  of  six  years,  and  that  it  was  un- 
reasonable in  a  case  where  there  are  two  partners,  and 
one  is  abroad  at  the  time  a  *  cause  of  action  for  a  debt  [*  443] 
accrues  against  them,  that  the  plaintiff  should  be  allowed 
to  sue  the  partner  who  has  always  remained  in  this  country,  at 
any  time  within  six  years  after  the  absent  partner  shall  have  come 
to  England  or  died  abroad.  But  the  Court  of  Common  Pleas  held 
that  the  plaintiff  was  entitled  to  judgment,  for  that  the  effect  of 
the  statute  of  Anne  was  to  suspend  the  operation  of  the  statute  of 
James  altogether,  so  long  as  the  defendants,  or  any  of  them,  re- 
mained abroad.  There  can  be  no  doubt  that  if  the  effect  of  the 
statute  of  Anne  was  merely  to  set  the  action  free  with  respect  to 
the  particular  defendant  who  was  abroad,  some  inconvenient  and 
anomalous  consequences  would  follow  from  thus  splitting  the 
action,  which  would  also  follow  if  the  view  taken  by  Wood,  V.  C, 
of  the  statute  in  question  b^  correct.  In  the  case  of  several  joint 
obligors,  when  one  of  them  has  made  an  acknowledgment,  if  his 
Honour's  construction  be  right,  the  obligee,  by  force  of  the  statute, 
is  compelled,  if  he  means  to  sue  the  other  obligors  at  all.  to  sue 
them  within  twenty  years  from  the  date  of  the  bond,  and  after- 
wards he  is  empowered  to  sue  the  particular  party  who  made  the 
acknowledgment  after  the  twenty  years  have  expired.  But  sup- 
pose, in  the  exercise  of  this  right,  he  brings  his  action  and  obtains 
judgment  against  the  other  obligors  within  the  twenty  years,  but 
the  judgment  remains  unsatisfied,  and  afterwards   he  sues  the 
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obligor  who  has  made  acknowledgment,  according  to  the  rule  of 
law  established  by  King  v.  Hoare,  13  M,  &  W.  494, 14  L.  J.  Ex. 
29,  the  former  judgment  might  be  pleaded  in  bar  of  the  action ;  is 
it  intended  then  by  the  statute  that  the  ordinary  rule  should 
be  relaxed  as  to  this  action,  or  that  the  obligee  should  only  sue 
the  acknowledging  obligor,  when  he  has  abstained  from  suing  the 
others  ?  Again,  in  the  case  of  a  deceased  obligor  who  has  left  his 
lands  to  several  devisees,  one  of  whom  has  made  an  acknowledg- 
ment, the  statute,  according  to  the  construction  contended  for, 
compels  the  obligor  to  sue  the  said  devisees,  jointly  with  the  heir, 
within  twenty  years,  or  otherwise  he  will  be  barred  by  the  statute, 
and  after  the  twenty  years  are  expired,  if  the  debt  remains  unsatis- 
fied, he  is  empowered  to  bring  another  action  against  the  devisee 
who  has  made  the  acknowledgment,  to  which  action  it  should 
seem  the  heir,  who  has  already  been  sued  in  the  former  action,  and 
in  whose  favour  the  statute  has  already  run,  must  necessarily  be  a 
party,  because  the  statute  which  creates  the  liability  of  the  devisee, 
only  makes  him  liable  to  an  action  jointly  with  the  heir,  if  there 
be  one.  But  there  is,  we  admit,  in  respect  to  that  part  of  the  sec- 
tion on  which  Vice-Chancellor  Wood  appears*  to  have  acted,  a 
difficulty  in  the  way  of  the  construction  we  have  adopted,  which 
arises  as  follows:  The  5th  section  seems  to  have  put  an  ac- 
knowledgment on  the  same  footing  as  the  4th  section  has  put  the 
cause  of  action  with  respect  to  the  period  of  limitation  in  cases  of 
absence  beyond  the  seas.  If  there  is  a  single  obligor  who  was 
beyond  the  seas  when  the  cause  of  action  accrued  or  when  the  ac- 
knowledgment was  made,  the  action  may  be  brought  at  any  time 
within  twenty  years  of  his  return.  In  the  case  of  several  obligors, 
if  any  one  of  them  was  beyond  seas  at  the  time  the  action  accrued, 
then  (if  the  4th  section  be  construed  according  to  the  principle  of 
Fannin  v.  Ande7*son')  limitation  will  not  begin  to  run  till  he  has 
returned,  and  it  might,  therefore,  have  been  expected  that  the  5th 
section  would  have  been  so  framed  that  if  any  one  of  the  parties 
liable  should  be  beyond  the  seas  when  the  acknowledgment  was 
made  by  any  other  of  them,  the  limitation  should  not  begin  to  run 
till  he  had  returned,  whereas  it  is  so  worded  that  the  period  of 
limitation  is  only  prolonged  in  case  of  the  particular  party  who 
makes  the  acknowledgment  being  beyond  seas  at  the  time  of  mak- 
ing it.  Why,  it  may  be  asked,  should  his  absence  alone  be  made 
so  important,  unless  it  were  intended  that  the  action  should  be  set 
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free  as  to  him  alone  ?  An  answer  to  this  question  may,  we  think, 
be  found  in  the  fact  already  more  than  once  mentioned,  namely, 
that  the  language  of  the  section  is  obviously  addressed  only  to  a 
case  where  a  single  party  is  liable. 

In  conclusion,  we  beg  to  add,  that  we  have  abstained 
from  commenting  upon  *the  cases  of  Putnam  v.  Bates,  [*444] 
Fordham  v.  Wallis,  10  Hare,  217,  22  L.  J.  Ch.  548,  and 
other  similar  cases,  which  were  cited  in  the  argument  because  they 
were  all  decided  on  the  construction  and  effect  of  the  statute  21 
Jac.  I.  and  the  statute  9  Geo.  lY.,  c  14,  and  with  reference  to 
the  principle  that  acknowledgments  and  payments  operate  under 
these  statutes  only  as  amounting  to  a  fresh  promise  to  pay,  and  as 
constituting  a  new  cause  of  action.  But  it  is  plain  that  under  the 
statute  3  &  4  WilL  IV.,  c.  42,  the  acknowledgment  is  not  intended 
to  operate  on  any  such  footing,  nor  could  it  possibly  so  operate, 
because  the  action  in  which  the  acknowledgment  is  to  be  operative 
must  always  be  found  and  be  maintained  on  the  original  obligation, 
and  on  that  only.  There  is,  therefore,  no  analogy  at  all  in  this 
respect  between  these  statutes,  and  the  cases  to  which  we  have 
just  adverted  can  hardly  be  a  proper  guide  for  forming  an  opinion 
on  the  present  question. 

The  Lord  Chanoellob  said  that  the  question  was  one  of  ex- 
treme importance.  He  believed  that  it  was  the  first  time  that  it 
had  ever  arisen  in  the  Courts  of  law,  and  it  was  a  purely  legal  ques  • 
tion.  Before  the  late  alteration  of  the  practice,  it  was  by  no  means 
an  unusual  course,  in  a  similar  case,  for  the  Lobd  Chancellor  to 
refer  the  question  a  second  time  to  a  Court  of  law;  because, 
although  this  Court  was  not,  in  one  sense,  bound  by  the  opinion  of 
the  Judges  at  law,  yet  in  all  questions  of  pure  law,  not  mixed  ques- 
tions of  law  and  fact,  the  Lord  Chancellor  would  entertain  a  very 
strong  opinion  indeed  if  he  was  not  guided  by  the  opinion  of  a 
Court  of  law,  after  such  an  elaborate  investigation  of  the  subject  as 
it  was  evident  the  present  case  had  undergone.  His  Lordship  had 
three  courses  before  him.  He  might  differ  from  the  opinion  de- 
livered, and  affirm  what  had  been  done  by  the  Vice-Chancellor  ; 
or,  adopting  that  opinion,  he  might  overrule  the  decision  of  the  Vice- 
Chancellor  ;  or,  if  he  should  still  think  it  matter  of  doubt,  in  the 
conflict  of  opinion  between  so  eminent  a  Judge  as  Wood,  V.  C,  on 
the  one  hand,  and  the  two  learned  'Judges  on  the  other,  he  might 
think  it  desirable  to  ask  a  further  opinion  of  some  of  the  common- 
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law  Judges.    Which  of  these  courses  he  should  take  would  depend 
upon  the  degree  of  conviction  he  felt. 

April  18.  The  Lord  Chancbllob.  —  The  question  in  this  case, 
though  one  of  great  importance  and  of  some  difficulty,  is  not  one  of 
any  complication.  It  is  this:  a  person  died  indebted  on  a  bond  in 
which  the  heirs  were  bound,  and  having  devised  his  real  estates  in 
strict  settlement ;  the  devisee  for  life  entered  into  possession,  and, 
after  keeping  down  the  interest  on  the  bond  for  twenty  years,  died ; 
and  thereupon  the  tenant  in  tail  in  remainder  came  into  possession. 
The  question  is,  whether  the  bond  debt  is  to  be  considered  as  a 
debt  still  subsisting,  so  as  to  be  capable  of  being  enforced  against 
the  real  or  personal  assets  of  the  obligor.  A  bill  filed  by  the  repre- 
sentatives of  the  obligee  against  the  executors,  the  heir  and  the 
devisees  in  remainder  of  the  obligor,  for  the  purpose  of  obtaining 
payment.  Wood,  V.  C,  dismissed  on  the  ground  that  the  bond  was 
no  longer  a  subsisting  security,  so  as  to  give  the  holder  any  right 
of  action  or  suit  either  at  law  or  in  equity.  From  the  order  dis- 
missing the  bill  the  plaintiff  appeals.  The  question  turns  on  the 
effect  of  the  3  &  4  Will.  IV.,  c.  42,  ss.  3,  4,  and  5 ;  and  considering 
that  the  question  was  purely  legal,  I  thought  it  right  to  have  the 
assistance  of  two  of  Her  Majesty's  Judges.  Williams,  J.,  and 
Crowder,  J.,  accordingly  gave  me  the  benefit  of  their  assistance 
when  the  case  was  argued,  and  I  feel  greatly  indebted  to  them  for 
the  thorough  investigation  they  made  of  the  subject,  and  for  the 
clear  and  full  exposition  of  the  view  which  they  both  took  of  it ; 
and  as,  after  much  consideration,  I  concur  not  only  in  the  result  at 
which  they  arrived,  but  also  in  the  reasoning  which  led  them  to 
their  conclusion,  I  shall  not  feel  it  necessary  to  do  more  than  state 
shortly  my  views  on  the  subject  It  is  scarcely  necessary  to  men- 
tion that  before  the  passing  of  the  3  &  4  Will.  IV.,  c.  42,  there 
was  no  statutory  limitation  affecting  actions  on  bond  or  other 
specialties ;  the  creditor  might  bring  his  action  after  any 
[*445]  *  lapse  of  time;  but  to  obviate  the  great  inconvenience 
which  such  latitude  of  discretion  in  the  creditor  was  cal- 
culated to  occasion,  it  had  become  the  universally  recognised 
practice  to  presume,  when  a  demand  had  been  lying  dormant  for 
twenty  years  or  upwards,  that  the  debt  had  been  satisfied,  though 
there  might  be  no  positive  evidence  of  payment.  This  was  a  rule 
according  with  the  general  convenience  of  mankind,  and  ordinarily 
consistent  with  justice  and  good  sense.    It  is  very  unlikely  that 
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persons  having  a  right  to  recover  money  should  remain  passive 
for  twenty  years.  It  is  far  from  unlikely  that  persons,  having 
satisfied  a  legal  demand,  may  have  omitted  to  take  a  proper  dis- 
charge, or  may  have  lost  it  if  any  was  taken.  It  was  a  wise  rule, 
therefore,  to  presume,  after  such  a  lapse  of  time,  that  payment  had 
been  made,  though  proof  of  it  was  wanting.  There  might  be  diffi- 
culty in  the  abstract  in  fixing  the  precise  time  at  which  the  pre- 
sumption of  payment  should  arise;  but  it  was  reasonable,  and 
indeed  necessary,  to  draw  the  line  somewhere,  and  twenty  years 
gradually  became  the  period  adopted.  This  presumption,  however, 
would  have  occasioned  great  injustice  if  it  had  not  been  liable  to 
be  met  by  direct  evidence  to  the  contrary,  or  by  counter  presump- 
tions; and,  accordingly,  it  was  always  held  that  an  acknowl- 
edgment within  the  twenty  years,  properly  authenticated,  and 
admitting  the  debt,  or  part  payment  of  principal  or  interest, 
within  the  same  period,  were  facts  sufficient  to  rebut  the  presump- 
tion of  payment  arising  from  lapse  of  years;  and  other  circum- 
stances might  be  sufficient  to  lead  to  the  same  result.  Then  came 
the  statute  3  &  4  Will.  IV.,  c.  42.  By  the  3rd  section  it  is  enacted 
that  all  actions  of  debt,  &c.,  shall  be  brought  within  the  time  there- 
inafter expressed,  and  not  after ;  that  is  to  say,  actions  of  debt  upon 
any  bond  or  other  specialty  within  twenty  years  after  the  cause  of 
any  such  actions  or  suits,  but  not  after.  Then  the  4th  section 
enacts,  "  that  if  any  person  or  persons  that  is  or  are  or  shall  be  en- 
titled to  any  such  action  or  suit,  or  to  such  idre  facias,  is  or  are  or 
shall  be  at  the  time  of  any  such  cause  of  action  accrued,  within  the 
age  of  twenty-one  years, /w^tf  eovert,  non  compos  mentis,  or  beyond 
the  seas,  then  such  person  or  persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  commence  the  same  within  such  times 
after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  returned  from  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should,  according  to  the  provisions  of  this  Act, 
have  done ;  and  that  if  any  person  or  persons  against  whom  there 
shall  be  any  such  cause  of  action  is  or  are  or  shall  be  at  the  time 
such  cause  of  action  accrued,  beyond  the  seas,  then  the  person  or 
persons  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to 
bring  the  same  against  such  person  or  persons  within  such  times 
as  are  before  limited,  after  the  return  of  such  person  or  persons 
from  beyond  the  seas."  Then  comes  the  proviso  in  the  5th  section. 
An  acknowledgment  in  writing,  it  will  be  observed,  or  part  pay- 
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ment  of  principal  or  interest,  is,  by  section  5,  made  sufficient  to 
enable  the  party  entitled  to  the  action  to  bring  it  within  twenty 
years  from  the  date  of  acknowledgment  or  part  payment  In  the 
present  case  the  question  turns  on  the  effect  of  payment  of  interest; 
and  what  I  have  to  determine  is,  whether  payment  by  a  devisee  for 
life  is  a  payment  within  the  meaning  of  the  statute ;  and  if  it  is, 
then  what  is  its  effect  ?  Against  whom  does  it  operate  ?  The  sec- 
tion, it  will  be  observed,  does  not  specify  by  whom  the  part  pay- 
ment must  be  made ;  but  there  can,  I  think,  be  no  doubt  it  must 
be  made  by  a  party  interested.  It  would  be  absurd  to  suppose 
that  the  Legislature  meant  to  give  any  right  against  the  debtor  by 
the  act  of  a  mere  stranger ;  and  the  only  question  is,  whether  the 
devisee  for  life  is  a  party  interested.  I  think  he  certainly  is. 
The  statute,  as  is  observed  by  the  learned  Judges,  must  have  been 
intended  to  meet  the  case  of  several  persons  liable  as  obligors,  as 
well  as  that  of  a  single  obligor,  and  it  never  could  have  been  con- 
templated that  in  order  to  prevent  the  operation  of  the  statutory 
bar,  there  must  always  be  an  actual  payment  by  all  the  persons 
liable.  The  question,  however,  still  remains,  —  If  the  payment  is 
made  by  one  only  of  several  persons  liable,  as,  for  instance,  by  a 
person  having  only  a  life  interest  as  devisee,  who  is  affected  by  the 

payment?  Does  it  operate  against  the  party  only  by 
[*  446]  whom  the  *  payment  is  made,  or  does  it  affect  all  the  other 

parties  liable  ?  Does  it  merely  enable  the  creditor  to  sue 
the  party  by  whom  the  payment  was  made,  or  does  it  set  free  the 
action  generally?  I  have  come  to  the  conclusion  that  when  a 
part  payment  or  payment  of  interest  has  been  made,  which  has  the 
effect  of  preserving  any  right  of  action,  that  right  will  be  saved, 
not  only  against  the  party  making  the  payment,  but  also  against 
all  other  parties  liable  on  the  specialty.  I  think,  independently  of 
other  considerations,  that  this  would  follow,  if  we  merely  attend 
to  the  language  of  the  statute. 

The  enactment  is,  that  in  case  of  part  payment  it  shall  be  lawful 
for  the  person  entitled  to  such  action  to  bring  his  action  for  the 
money  unpaid  at  any  time  within  twenty  years  after  the  part  pay- 
ment What  action  is  here  intended  as  the  action  which  might  be 
brought  within  twenty  years  after  the  cause  of  action  had  arisen  ? 
No  other  action  is  anywhere  referred  to.  The  statute  clearly  does 
not,  in  terms,  confine  his  right  to  a  right  of  action  against  the  per- 
son who  has  made  the  payment,  and  we  have  no  right  to  introduce 
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words  for  the  purpose  of  so  confining  it.  But,  moreover,  no  such 
action  could  be  maintained.  This  will  be  made  clear  by  attending 
to  the  peculiar  nature  of  the  action  which  is  brought  by  a  specialty 
creditor  in  pursuance  of  the  3  W.  &  M.,  c.  14.  Previously  to  the 
passing  of  that  statute,  in  case  a  person  indebted  by  specialty 
devised  away  his  lands,  the  creditor  had  no  remedy  against  the  real 
assets,  for  the  devise  broke  the  descent,  and  the  devisees  were  not 
bound  by  the  obligations  of  their  devisor.  The  efifect  of  the  devise 
was  the  same,  so  far  as  the  creditor  was  concerned,  as  an  alienation 
by  the  devisor  in  his  lifetime.  The  statute,  in  order  to  remedy 
this  evil,  makes  the  devise  void  as  against  the  creditors.  If  it  had 
gone  no  further,  the  remedy  would  have  been  imperfect.  It  was 
necessary  to  give  a  right  of  action  against  the  person  or  persons  to 
whom  the  devise,  though  void  against  the  creditor,  had  carried  the 
lands  as  against  the  heir ;  and  further,  it  was  necessary  to  take  care 
that,  just  ^  before  the  statute,  the  remedy  of  the  creditor  was 
against  all  the  lands  descended,  not  against  only  a  part  of  them ;  so 
after  the  statute  his  remedy  should  be  one  which  would  enable 
him  to  obtain  payment  out  of  all  the  lands  of  his  debtor,  whether 
devised  or  descended.  The  statute  therefore  provides  that  the 
action  shall  be  brought  jointly  against  the  heir  and  the  devisee,  so 
that  all  the  parties  really  interested  in  resisting  the  demand  —  the 
heir  as  to  lands  descended,  and  the  devisee  as  to  lands  devised  — 
may  have  an  opportunity  of  doing  so.  Still  the  action  is,  not  only 
in  form,  but  often  also  in  substance,  an  action  against  the  heir,  for 
there  may  have  been  lands  descended  as  well  as  devised.  The 
plaintiff,  when  in  such  an  action  he  recovers  against  the  devisee 
who  confesses  the  lands  devised,  has  the  same  rights  in  respect  of 
these  lands  which  he  would  have  had  if  there  had  been  no  devise 
of  them  and  he  had  recovered  against  the  heir.  The  writ  of  extent 
to  which  he  becomes  entitled  directs  the  sheriff  to  deliver  posses- 
sion to  the  plaintiff  of  the  lands  devised  until  he  has  by  means  of 
the  rents  satisfied  his  debt  All  this  would  be  inconsistent  with 
an  action  against  a  person  having  only  a  partial  interest  in  the  land. 
No  such  action  is  given  by  the  3  W.  &  M.,  c.  14,  and  I  apprehend 
that  any  action  against  the  devisee  alone  would  clearly  be  demur- 
rable. Now.  indeed,  by  the  11  Geo.  IV  and  1  Will.  IV.,  c.  47,  s.  4,  if 
there  is  no  heir  a  right  of  action  is  given  against  the  devisee  alone. 
But  in  the  present  case  the  devisor  died  before  the  passing  of  that 
Act,  and  he  left  a  son  and  daughter,  the  latter  of  whom  is  a  defend- 


288  •      LIMITATION  OF  ACTIONS. 

Ho.  14.  — BodAam  ▼.  Kodey,  M  L.  J.  Oh.  446,  447. 

ant  in  this  suit,  and  is  his  heiress-at-law.  Unless,  therefore,  the 
right  of  action  given  by  the  statute  of  William  and  Mary  is  kept 
alive  by  the  part  payment,  no  right  of  action  at  all  exists,  and  this 
would  clearly  be  contrary  to  the  intention  of  the  3  &  4  Will.  IV.,  c. 
42,  s.  5.  I  think  it  clear,  therefore,  that  the  effect  of  that  section 
is  to  keep  alive  the  original  right  of  action.  It  clearly  was  intended 
to  keep  alive  some  right  of  action,  and  no  action  can  be  maintained 
which  is  not  in  effect  an  action  against  those  who  represent  the 
whole  inheritance.  Other  considerations  lead  to  the  same  result ;  for 
instance,  the  only  duty  of  the  tenant  for  life  as  between  himself 

and  those  in  remainder  is  to  keep  down  the  interest  of 
[*  447]  *  bond  debts.    This  was  so  stated  by  Lord  Macclesfield 

in  Manatan  v.  Manaton,  2  P.  Wms.  234,  and  is  conform- 
able to  the  constant  practice  of  this  Court  The  tenant  for  life 
cannot  force  the  creditor  to  bring  his  action,  and  if  for  twenty 
years  the  creditor  is  content  to  receive  his  interest,  and  afterwards 
brings  his  action,  the  result  would  be,  whether  it  was  brought 
against  the  tenant  for  life  only  or  against  him  together  with  the 
heir  and  other  parties  liable,  that  the  creditor  would  be  put  into 
possession  or  into  the  receipt  of  the  rents  and  profits  of  the  whole 
estate,  and  so  would  prevent  any  further  enjoyment  by  the  tenant 
for  life  until  the  whole  debt  should  be  satisfied.  If,  as  is  here  con- 
tended by  the  respondents,  all  right  of  the  creditor  was  gone  against 
those  in  remainder,  the  tenant  for  life  could  have  no  equitable 
right  to  throw  any  part  of  the  burden  upon  them,  and  so  the 
consequence  must  be  that  the  whole  debt,  principal  and  interest, 
would  be  paid  by  the  tenant  for  life,  although  he  would  have  been 
guilty  of  no  neglect,  having  by  the  hypothesis  done  all  which  it 
was  his  duty  to  do,  namely,  kept  down  the  interest.  On  all  these 
grounds,  in  addition  to  those  which  the  learned  Judges  have  so 
fully  investigated,  I  have  come  to  the  conclusion  that  payment  by 
the  tenant  for  life  must  be  considered  to  have  kept  alive  the  right 
of  action  in  its  integrity.  I  arrive  at  this  conclusion  with  satisfac- 
tion, because  it  is,  as  I  conceive,  consistent  with  substantial  justice. 
The  same  considerations  which  led  Courts  to  direct  juries  to  treat 
part  payment  of  principal  or  interest  as  a  fact  which  ought  to  rebut 
the  presumption  of  payment  arising  from  lapse  of  time,  might 
reasonably  have  induced  the  Legislature,  when  creating  an  express 
bar  by  a  Statute  of  Limitations,  to  provide  that  what  had  previously 
been  considered  suflBcient  to  rebut  the  presumption  of  fact,  should  to 
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precisely  the  same  extent  prevent  the  operation  of  the  statutory  bar. 
This,  which  may  fairly  be  presumed  to  have  been  the  intention  of 
the  Legislature,  has,  as  I  think,  been  efifected  by  the  enactment  in 
question.  I  observe  from  the  report  that  the  Vice-Chanoellor  felt 
pressed  by  the  clause  giving  relief  in  case  the  party  making  the  ac- 
knowledgment should  at  the  time  of  making  it  be  abroad :  that  is, 
giving  twenty  years  after  that  party  should  return.  But  I  do  not 
feel  the  force  of  that  objection.  The  learned  Judges  have  thoroughly 
considered  this  part  of  the  case,  and  I  therefore  need  say  very  little 
upon  it.  I  may,  however,  remark  that  neither  of  the  two  cases, 
Fannin  v.  Anderson  and  Towns  v.  Mead,  was  brought  under  the 
consideration  of  the  Vice-Chancellob,  though  they  have  the  most 
important  bearing  upon  the  question  as  to  what  would  be  the  effect, 
under  the  3  &  4  Will.  IV.,  c.  42,  of  an  acknowledgment  made  abroad 
by  one  of  several  persons  liable.  In  Fannin  v.  Anderson  the  Court 
held,  that  where  at  the  time  when  the  right  to  bring  an  action  of 
assumpsit  against  two  joint  contractors  A.  and  B.  accrued,  A.  was 
abroad,  the  right  to  sue  B.  jointly  with  A.  continued  until  six  years 
after  A's  return ;  and  in  Towns  v.  Mead  it  was  held,  that  where, 
in  a  similar  case,  the  contractor  who  was  abroad  died  there,  never 
having  returned  to  this  country,  the  right  of  action  against  the 
contractor  in  England  continued  until  six  years  after  the  death  of 
the  party  so  dying  abroad.  These  decisions  proceeded  on  the  joint 
operation  of  the  21  Jac.  I.,  c.  16,  and  the  4  Anne,  c.  16,  s.  19,  and 
I  own  that  I  do  not  see  why  a  similar  principle  should  not  warrant 
us  in  holding  (if  such  a  case  should  arise)  that  an  acknowledgment 
made  abroad  by  one  of  several  persons  liable  on  a  bond,  who  was 
resident  abroad  when  the  cause  of  action  arose,  would  keep  alive 
the  bond  in  its  integrity  against  all  persons  liable.  I  should  be 
very  unwilling  to  give  encouragement  to  the  notion  that  there  is  of 
necessity  anything  morally  wrong  in  a  defendant  relying  on  a 
Statute  of  Limitations.  It  may  often  be  a  righteous  defence,  but  it 
must  be  borne  in  mind  that  it  is  a  defence  the  creature  of  positive 
law,  and,  therefore,  not  to  be  extended  to  cases  which  are  not 
strictly  within  the  enactment;  and  if,  therefore,  on  the  fair  con- 
struction of  this  statute  the  Legislature  has  said  that  an  acknowledg- 
ment made  abroad  at  a  particular  time  shall  keep  alive  the  right, 
that  is,  the  original  right  of  action  in  its  integrity,  I  cannot  see  that 
this  affords  ground  of  complaint  to  the  other  parties  liable, 
bearing  in  mind  always  that  they  may,  if  *  the  facts  war-  [*  448] 
yoL.  XVI.  — 10 
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rant  it,  absolve  themselves  from  all  liability,  by  showing  the 
fair  presumption  to  be  that  the  bond  has  been  satisfied.  With 
regard  to  the  question  raised  on  the  other  statute,  the  3  &  4  Will. 
IV.,  c.  27,  s.  40, 1  think  the  Vioe-Chancellob  was  perfectly  right 
Money  due  on  a  bond  executed  by  an  ancestor  is  certainly  not  a 
sum  payable  out  of  land  within  the  meaning  of  that  section.  On 
this  point  there  has  been  no  difiference  of  opinion.  The  result  of 
the  whole  is,  that  I  cannot  concur  with  the  Vioe-Chancellok  in 
dismissing  the  bill.  The  plaintiffs  costs  below,  as  well  as  of  the 
appeal,  must  be  costs  in  the  cause. 

ENGLISH  notes. 

The  same  rule  was  affirmed  by  Kinberslet,  V.  C,  in  Moodie  v. 
Bannister  (1859),  4  Drew.  433,  28  L^  J.  Ch.  881.  There  the  question 
turned  upon  a  statement  in  the  defendant's  answer  to  a  bill  in  Chancery, 
which  clearly  admitted  the  existence  of  the  debt  and  that  it  remained 
unpaid,  but  did  not  promise  payment,  or  admit  the  present  liability  of 
the  defendant  to  pay  it.  The  Vice-chancellor  held  that  this  was 
sufficient  to  bring  the  case  within  the  exception  of  section  5  of  the 
statute. 

In  Amos  v.  Smith  (1862),  1  Hurl.  &  Colt.  236,  31  L.  J.  Ex.  423, 
trustees  of  a  marriage  settlement  lent  the  husband  a  sum  of  money  out 
of  the  trust  fund  which  was  settled  to  the  separate  use  of  the  wife.  By 
an  arrangement  between  the  husband  and  wife  and  the  trustees  the 
wife  from  time  to  time  gave  the  trustees  her  receipt  for  interest 
although  no  money  in  fact  passed.  It  was  held  that  this  transaction 
operated  as  a  part  payment  or  part  satisfaction  within  the  meaning  of 
the  5th  section  of  the  statute. 

The  principle  of  the  judgment  of  Vice- Chancellor  Kikderslby  in 
Roddam  v.  Marley  is  followed  by  Bacon,  V.  C,  in  Pears  v.  Laing 
(1870),  L.  B.  12  Eq.  41,  40  L.  J.  Ch.  225,  24  L.  T.  19,  19  W.  R,  653, 
and  by  Chittt,  J.,  in  In  re  Hollingsheady  Hollingsheady.  Webster 
(1888),  37  Ch.  D.  651,  57  L.  J.  Ch.  400,  5S  L.  T.  768,  36  W.  B.  660 
(see  notes  to  Nos.  3  and  4,  p.  173,  ante) ;  and  the  decision  is  cited  and 
followed  by  the  same  Judge  in  Dibb  v.  Walker  (1893),  2  Ch.  429,  62 
L.  J.  Ch.  536,  68  L.  T.  610,  41  W.  B.  427,  where  he  held  that  the 
payment  of  interest  on  a  mortgage  debt  by  a  tenant  for  life  of  the 
mortgaged  property  is  a  sufficient  payment  within  sect.  5  of  the  statute 
3  &  4  Will.  IV.,  c.  42,  to  keep  alive  the  mortgagee's  right  of  action  on 
the  mortgagor's  covenant  to  pay  the  mortgage  debt. 
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AMERICAN  NOTES. 

This  case  is  cited  in  VTood  on  Limitations,  p.  459,  citing  also  Blair  v. 
Ormondy  17  Q.  B.  423,  with  the  remark :  **  It  appears  therefore  to  be  a  correct 
statement,  that  in  the  case  of  a  specialty  debt,  the  Court  could  receive  in  evi- 
dence any  acknowledgment  of  the  alleged  debtor,  in  any  shape,  even  when 
that  acknowledgment  was  made  to  a  third  person,  and  that  it  was  not  neces- 
sary that  such  acknowledgment  should  amount  to  a  new  cause  of  action.*' 

Where  a  mortgagor  has  retained  possession  for  more  than  twenty  years, 
but  has  acknowledged  the  debt  and  paid  interest  within  twenty  years,  no  pre- 
sumption of  payment  of  the  debt  arises.  Howard  v.  Hildrethj  18  New  Hamp- 
shire, 105 ;  Wright  v.  Eaves,  10  Richardson  £quity  (So.  Car.),  582. 

In  New  York  L.  Ins,  jr  T.  Co.  v.  Covert,  8  Abbott  Ct.  App.  Dec.  (N.  Y.) 
350,  it  was  held  (reversing  29  Barbour,  435),  that  where  a  mortgagor,  having 
sold  the  mortgaged  premises*  made  a  payment  on  the  mortgage  after  twenty 
years  from  its  date  but  within  twenty  years  from  the  action  of  foreclosure, 
this  barred  the  running  of  the  statute  in  favor  of  the  purchasers.  This  was 
under  a  statute  providing  that  the  presumption  of  payment  may  be  repelled 
by  proof  of  payment  of  some  part  or  of  a  written  acknowledgment,  &c.  Cit- 
ing Hughes  v.  Edwards,  9  Wheaton  (U.  S.  Sup.  Ct.),  489. 

In  Ludlow  V.  Van  Camp,  2  Halsted  (New  Jersey),  113 ;  11  Am.  Dec.  529,  it 
was  held  that  a  bond,  barred  by  the  statute,  and  upon  which  no  payment  has 
been  made,  is  not  a  sufficient  consideration  to  support  an  action  upon  an  express 
promise  to  pay  it.  In  a  note,  11  Am.  Dec.  529,  the  editor  says  the  question 
'<  does  not  seem  to  have  been  discussed  elsewhere.  Probably  this  is  because 
specialties  are  not  usually  regarded  as  being  within  the  statute.  Angell  on 
Limitations,  sees.  79  to  84."  See  Hughes  v.  BlackweU,  6  Jones  Equity  (Nor. 
Car.),  73;  Frear  r.  Drinker,  8  Penn.  St  520;  Booker  v.  Booker,  29  Grattan 
(Virginia),  605;  26  Am.  Rep.  401. 


No.  15.  — EDMUNDS  v.  WAUGH. 
(1866.) 

RULE. 

The  limitation  of  six  years  for  the  recovery  of  arrears  of 
interest  of  money  charged  upon  land  or  rent  (by  sect.  42 
of  the  Act  3  &  4  Will.  IV.,  c.  27)  applies  only  to  the  direct 
remedies  for  recovering  the  arrears;  and  where  a  mort- 
gagee has  sold  under  his  power  of  sale,  he  may  retain  the 
interest  due  although  for  more  than  six  years. 
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Edmunds  v.  Wangh. 

L.  R.  1  £q.  418^21  (8.  c.  35  L.  J.  Ch.  234 ;  12  Jar.  (N.  S.)  326 ;  13  L.  T.  739 ;  14 

W.  B.  257). 

[418]  StatuU  of  lAmitaHons.  —  3  ifr  4  WiU.  IV.,  e.  27,  s.  42.  —  Suit  to  recover 

Interest 

The  proceeds  of  sale  of  mortgaged  premises,  sold  under  the  power  of  sale  in 
a  mortgage  deed  by  the  trustees  of  the  mortgagee,  were  paid  into  Court  in  a 
suit  for  the  administration  of  the  mortgagee's  estate  ;  and  there  being  nearly 
twenty  years'  arrears  of  interest  due  on  the  mortgage,  exceeding  in  amount  the 
fund  in  Court,  the  trustees  petitioned  for  payment  out  of  the  fund  to  satisfy  such 
arrears,  and  the  assignee  of  the  mortgagor  was  served  with  the  petition. 

Heldf  that  the  petition  was  not  a  suit  to  recover  arrears  of  interest  within 
the  42nd  section  of  the  statute,  3  &  4  Will.  IV.,  c  27;  and,  therefore,  that  the 
mortgagee's  trustees  were  entitled  to  more  than  six  years'  arrears  of  interest, 
and  the  fund  was  ordered  to  be  paid  over  to  them. 

The  question  in  this  case  was  whether,  having  regard  to  the 
42nd  section  of  the  3  &  4  Will.  IV.,  c.  27,  the  trustees  of  a  mort- 
gagee were  entitled  to  more  than  six  years'  arrears  of  interest  under 
the  following  circumstances :  — 

By  an  indenture  of  mortgage  dated  in  1833  certain  premises 
were  mortgaged  to  secure  a  sum  of  £1100  and  interest  at  5  per 
cent.  This  mortgage  deed  contained  a  covenant  to  pay  principal 
money  and  interest  thereby  secured,  and  a  power  of  sale  in  default 
of  payment;  and  upon  any  such  sale  under  the  power  it  was 
declared  that  the  mortgagee  should  stand  possessed  of  the  moneys 
upon  trust  to  reimburse  himself  costs,  charges,  and  expenses,  and 
retain  or  pay  the  principal  money  and  all  interest  due  for  the  same, 
and  to  pay  the  residue  to  the  persons  for  the  time  being  entitled 
to  the  equity  of  redemption,  in  case  the  same  premises  had  not 
been  sold. 

The  mortgaged  premises  ultimately  became  vested,  under  an 
indenture  dated  in  1846,  in  George  Waugh;  and  in  1844  Lewis 
Buckle  Bartholomew,  who,  in  the  events  which  had  happened,  was 
the  mortgagor,  became  insolvent. 

George  Waugh  died  in  1856,  and  the  above  suit  was  instituted 

to  administer  his  estate.    In  1860  the  trustees  and  executors  of 

George  Waugh  sold  the  mortgaged  premises  under  their 

[*  419]  power  of  *  sale,  and  the  purchase-money  was  paid  into 

Court,  and,  with  the  exception  of  £250,  distributed  among 

the  parties  entitled.    The  £250,  being  the  fund  now  in  question. 
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was  carried  to  a  separate  account  in  the  cause  entitled  "  The  Plain- 
tiffs contingent  liability  account  in  respect  of  Lewis  Buckle 
Bartholomew's  mortgage,"  to  answer  any  claim  by  the  mortgagor 
or  his  assignee  in  insolvency. 

No  interest  had  been  paid  for  nearly  twenty  years,  and  there 
being  now  due  for  principal  and  interest  a  sum  exceeding  the  £250 
in  Court,  the  trustees  petitioned  for  a  transfer  to  the  general  credit 
of  the  cause  of  that  fund.  The  petition  was  served  on  the  assignee 
in  insolvency  of  the  mortgagor,  and  the  question  raised  was  whether, 
under  the  Statute  of  Limitations,  the  mortgagee's  trustees  were 
entitled  to  more  than  six  years'  arrears  of  interest. 

Mr.  Swanston,  in  support  of  the  petition,  claimed  the  whole  of 
the  arrears  of  interest  due. 

Mr.  Cutler,  for  the  assignee  of  the  mortgagor,  contended  that  the 
fund  being  in  Court  could  not  be  got  out  by  the  mortgagees  with- 
out a  petition,  which  was  in  effect  a  suit  by  which  arrears  of 
interest  were  sought  to  be  recovered  within  the  meaning  of  the 
42nd  section  of  the  statute  3  &  4  Will.  IV.,  c.  27,  and  therefore  that 
the  mortgagee's  trustees  were  entitled  to  arrears  of  interest  for  six 
years  only.  He  referred  to  Mason  v.  Broadbent,  33  Beav.  296,  where, 
in  a  suit  by  mortgj^or  to  recover  surplus  money,  the  Master  op 
THE  EoLLS  held  that  six  years'  interest  only  could  be  retained. 

Mr.  H.  Lewis  appeared  for  the  insolvent ;  but  the  Vice-Chan- 
CELLOR  said  that,  the  insolvency  being  still  pending,  the  Court  could 
not  recognise  the  insolvent  as  having  any  interest  in  the  subject- 
matter  of  the  petition,  and  his  counsel  could  not  be  heard. 

Various  other  points  were  raised  in  argument,  and  authorities 
cited ;  but  it  is  not  necessary,  in  the  view  which  the  Court  took  of 
the  case  on  the  first  point,  to  refer  to  them. 

Sir  R  T.  KiNDERSLEY,  V.  C.  :  — 

As  I  am  clearly  of  opinion  in  favour  of  the  mortgagee  on  the 
first  point,  that  this  is  not  a  suit  to  recover  interest  under 
the  *  42nd  section,  it  is  not  necessary  to  consider  the  effect  [*  420] 
of  the  numerous  cases  which  have  been  referred  to  on  the 
other  points. 

[His  Honour  read  the  section.] 

The  question  is  whether  the  proceeding  now  before  me  is  a  suit 
to  recover  interest  within  the  reasonable  meaning  of  that  term  as 
used  in  this  section. 

If  there  had  been  no  suit,  and  the  money  had  remained  in  the 


294  LIMITATION  OF  ACTIONS. 

Vo.  U.~Sdmii]idsT.  Waii^  L.  B.  1  Bq.  480  481. 

hands  of  the  mortgagees,  they  would  have  been  entitled  to  retain  out 
of  it  the  principal  money,  and  all  the  interest  they  claimed ;  and  the 
mortgagor  could  only  have  got  any  part  of  it  out  of  their  hands  by 
filing  a  bill  to  compel  repayment  to  him  of  the  surplus  money. 

I  do  not  mean  to  express  any  opinion  on  the  point  whether,  on 
any  such  proceedings  as  those  in  Mason  v.  Broadbent,  33  Beav.  296, 
the  mortgagee  would  be  entitled  to  interest  for  six  years  only,  or 
to  the  whole  interest.  Assuming  that  he  would  be  entitled  to  six 
years'  interest  only,  the  state  of  things  here  is,  that,  there  being  a 
suit  to  administer  the  estate  of  the  mortgagee,  the  money  was  paid 
into  Court  in  that  suit.  Does  the  fact  of  the  money  being  in  Court 
vary  the  rights  of  the  parties  ? 

The  money,  after  being  brought  into  Court,  was  distributed 
among  the  persons  entitled,  except  the   £250  now  in  question, 
which  was  set  aside  to  indemnify  the  trustees  from  any  claims  on 
the  part  of  the  mortgagor  or  his  assignee.     But  that  fund  is  in  the 
hands  of  the  Court,  not  as  belonging  to  the  mortgagor,  but  it  still 
is  constructively,  as  between  the  mortgagor  and  mortgagee,  in  the 
hands  of  the  mortgagee ;  and  the  present  petition  seeks  to  have 
this  money  dealt  with  according  to  the  rights  of  the  parties,  and 
the  mortgagor's  assignee  was  served  in  order  that  he  might  make 
any  claim  he  thought  fit.    It  appears  to  me  that  the  highest  ground 
that  the  assignee  can  take  is  to  ask  to  be  regarded  as  coming  to 
recover  the   surplus  money,  and   insisting  upon   only  six  years' 
interest  being  retained  by  the  mortgagee.     Assuming  that  to  have 
been  the  case,  such  a  suit  could  not  be  regarded  as  one  to  recover 
interest,  as  a  suit  to  recover  interest  would  necessarily  be  instituted 
by  the  person  entitled  to  the  interest,  that  is,  the  mortgagee. 
[*421]  *  In  the  case  of  Mason  v.  Broadbent,  which  was  a  suit  by 
a  mortgagor  to  recover  the  surplus  money,  the  decision  ap- 
pears to  have  been  that  the  mortgagee  should  only  retain  six  years' 
arrears  of  interest.     It  appears  to  me,  however,  that  the  attention  of 
the  Master  of  the  Rolls  was  not  by  the  argument  specifically  called 
to  the  precise  terms  of  the  42nd  section,  and  his  Lordship  seems  to 
have  assumed  that  if  it  had  been  a  bill  for  redemption,  the  mort- 
gagee would  only  have  been  entitled  to  six  years'  arrears  of  interest, 
and  to  have  considered  that  the  case  before  him  must  be  regarded 
as  if  it  had  been  such  a  suit.     I  am  bound  to  say  that,  with  all 
deference,  I  cannot  concur  in  the  conclusion  that  a  bill  by  a  mort- 
gagor to  recover  the  surplus  money  comes  within  the  terms  of  the 
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42iid  section  as  being  a  suit  by  which  arrears  of  interest  are  sought 
to  be  recovered. 

Moreover,  it  does  not  appear  to  me  to  come  within  the  spirit  of 
the  Act,  which,  it  must  be  remembered,  is  an  Act  taking  away 
existing  rights,  and  which  must  be  construed  with  reasonable 
strictness.  The  intention  of  the  Legislature,  I  think,  was  that  if  a 
man  chose  to  let  interest  run  into  arrear  for  more  than  six  years, 
and  then  come  to  a  Court  of  justice  to  recover  the  interest,  he 
should  only  be  entitled  to  recover  six  years'  interest ;  but  it  does 
not  follow  that  the  Legislature  intended  that  a  mortgagor  who  has 
lost  his  legal  right,  and  comes  to  the  Court  insisting  on  his  equity 
to  redeem,  should  be  allowed  —  although  he  has  failed  to  pay  the 
interest  which  he  ought  to  have  paid  for  more  'than  six  years  —  to 
redeem  on  payment  only  of  six  years'  interest.  There  would  be 
no  justice  in  such  a  construction  of  the  statute.  Is  the  omission 
of  the  mortgagor  to  pay  the  interest  which  he  ought  to  have  paid 
less  culpable  than  the  omission  of  the  mortgagee  to  demand  and 
enforce  payment  of  it  ? 

I  must  hold  that  the  mortgagee  is  entitled  to  all  the  interest 
which  has  not  been  paid. 

Costs  of  the  petition  out  of  the  fund. 

ENGLISH  NOTES. 

The  decision  in  the  principal  case  is  approved  and  followed  by  Kay, 
J.,  in  In  re  Marshfield^  MarshfieU  v.  Hutchings  (1887),  34  Ch.  D.  721, 
56  L.  J.  Ch.  599,  56  L.  T.  694,  35  W.  R.  491.  The  case  was  exactly 
similar;  and  the  learned  Judge  said:  '^I  confess  I  am  not  able  to 
resist  the  reasoning  and  logic  of  the  Vice-chancellor  Kindebsley  in 
Edmunds  v.  WaughP 

The  principal  case  was  distinguished  by  Malins,  Y.  C,  in  a  case 
where  money  had  been  paid  into  Court  as  the  purchase-money  of  land 
under  the  Lands  Clauses  Consolidation  Act,  1845;  and  an  equitable 
mortgagee  petitioned  for  payment  out  of  so  much  as  represented  their 
debt;  and  it  was  held  that  the  petition  in  such  a  case  was  a  ''suit " 
within  the  meaning  of  sect.  42  of  the  Act  3  &  4  Will.  IV.,  c.  27,  and 
that  no  more  than  six  years'  interest  could  be  recovered  under  it.  In  re 
Stead's  MoHgage  (1876),  2  Ch.  D.  713,  45  L.  J.  Ch.  634,  35  L.  T. 
465,  24  W.  R.  698. 

In  an  Irish  case  in  1842,  Henry  v.  Smith,  2  Drury  &  Warren,  381, 
it  was  decided  by  Lord  Chancellor  Sugden  (Lord  St.  Leonards),  that 
debts  secured  by  judgments  are  ^'sums  of  money  charged  upon  or 
payable  out  of  land "  within  the  meaning  of  the  statute  3  &  4  Will. 
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IV.,  c.  27,  s.  42,  and,  therefore,  that  only  six  years'  interest  can  be 
recovered  upon  such  debts,  either  out  of  the  land  or  out  of  personal 
estate.  This  was  followed  by  Pobteb  (M.  B.  for  Ireland)  in  Mc- 
Donnell V.  Fitzgerald  (1897),  1  Ir.  556. 

In  the  case  of  Vincent  v.  Goring  (in  Ireland,  1844),  1  Jo.  &  Lat.  697, 
Lord  Chancellor  Suoden  (Lord  St.  Leonards)  decided  that  a  judg- 
ment creditor  of  a  tenant  in  fee  in  remainder  after  an  estate  for  life 
is  not  entitled  to  recover  out  of  the  lands  arrears  of  interest  which 
accrued  due  during  the  existence  of  the  tenancy  for  life,  and  more  than 
six  years  before  the  filing  of  a  bill  by  the  creditor  (after  the  death  of 
the  tenant  for  life)  for  sale  of  lands. 

In  Sinclair  v.  Jackson  (1853),  17  Beav.  405,  which  was  a  foreclosure 
suit  on  a  mortgage  of  a  reversionary  interest  in  land,  it  was  held  by 
BoMiLLY,  M.  R.,  that  the  mortgagee  could  recover  only  six  years' 
interest  against  the  land. 

A  testator  bequeathed  an  annuity  which  he  charged  upon  his  real 
estate  in  the  parish  of  G.  in  the  County  of  Montgomery;  and  after 
directing  the  annuity  to  be  paid  half-yearly,  and  to  be  recoverable  in 
like  manner  with  rent  reserved  upon  common  demises,  he  devised  the 
residue  to  trustees  in  trust  for  children  with  directions  for  the  appli- 
cation of  the  property  during  minority.  At  his  death  he  was  seised  in 
fee  simple  in  reversion  expectant  on  the  death  of  his  mother  in  lands 
in  the  parish  of  C.  and  other  parishes.  Nine  years  after  the  death  of 
the  testator  a  bill  was  filed  by  the  annuitant  to  have  an  account  of  the 
annuity,  and  to  have  the  arrears  (of  eight  years)  raised  by  sale  or 
mortgage  of  the  estate.  It  was  contended  in  argument  that  no  more 
than  six  years'  arrears  could  be  recovered  ;  but  without  calling  for  a 
reply  upon  this  point,  the  Vicb-Chancellob  (Sir  W.  Page  Wood)  gave 
his  opinion  that  the  statute  did  not  apply  to  arrears  of  an  annuity 
charged  upon  a  reversionary  interest  in  land,  so  long  as  the  interest 
continued  reversionary.     Wheeler  v.  Howell  (1857),  3  K.  &  J.  198. 

In  Bowyer  v.  Woodman^  Ex  parte  Clarke  (1867),  L.  R.  3  Eq. 
313,  it  was  held  by  V.  C.  Wood,  that  where  a  married  woman,  entitled 
in  reversion  to  a  share  of  a  fund  in  Court,  the  pro<9eeds  of  land  devised 
upon  trust  for  sale,  had  joined  with  her  husband,  by  deed  acknowl- 
edged, in  a  mortgage  of  her  reversionary  interest,  this  was  **  money 
payable  out  of  land  "  within  the  42nd  section  of  the  statute  3  &  4  Will. 
IV.,  c.  27. 

The  four  cases  last  mentioned  were  considered  and  commented  on  by 
Hall,  V.  C,  in  SmUh  v.  Hall  (1878),  9  Ch.  D.  143,  47  L.  J.  Ch.  788. 
This  was  a  suit  by  a  mortgagee  of  a  reversionary  interest,  under  the 
will  of  a  testatrix,  in  a  sum  of  £3000  secured  by  a  mortgage,  which 
formed  the  bulk  of  the  testatrix's  estate  ;  and  a  question  arose  whether 
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more  than  six  years'  interest  could  be  recovered.  Tlie  Vice-Chancelloe 
held  that  the  debt  was  not  a  charge  on  real  estate  within  the  Act ;  but 
he  considered  the  effect  of  the  authorities  on  the  hypothesis  of  the  debt 
being  a  charge  on  land,  aRd  he  thought  the  two  former  authorities  con- 
clusive to  show  that  in  case  of  a  debt  charged  on  a  reversion,  in  an 
interest  in  land,  not  more  than  six  years'  interest  could  be  recovered. 

The  decision  of  Vice-Chancellor  Hall  on  the  point  that  in  case  of  a 
debt  secured  by  a  mortgage  of  personal  estate,  whether  in  possession  or 
reversion,  the  section  does  not  apply  so  as  to  restrict  the  recovery  of 
interest  to  six  years'  arrears  is  followed  by  Kay,  J.,  in  Mellersh  v. 
Broum  (1890),  46  Ch.  D.  225,  60  L.  J.  Ch.  43,  63  L.  T.  189,  38  W. 
R.  732. 

Where  a  mortgage  of  a  reversionary  interest  in  a  fund  in  Court 
represents  proceeds  of  sale  of  realty  and  personalty  contained  the  pro- 
viso for  redemption  that  if  the  mortgagor  should  on  or  before  the  death 
of  the  teiiant  for  life  pay  the  principal  sum  with  interest  for  the  same 
in  the  meantime  at  the  specified  rate,  the  mortgagee  would  reconvey, 
it  was  held  by  Chitty^  J.,  on  a  summons  by  the  mortgagee  brought 
recently  after  the  death  of  the  tenant  for  life,  but  the  interest  being  in 
arrear  for  thirteen  years,  that  the  right  to  all  the  interest  being 
expressly  given  by  the  redemption  clause  was  unaffected  by  any 
Statute  of  Limitations  or  principle  of  equity.  In  re  Turner,  Turner  v. 
Spencer  (1895),  43  W.  R.  153.  (See  this  case  further  referred  to  in 
note  to  next  rule,  p.  307,  post.) 

AMERICAN  NOTES. 

That  the  Statute  of  Limitations  merely  affects  the  remedy  without  impair- 
ing the  right  is  uniformly  held.  Ludlow  v.  Van  Camp,  2  Halsted  (New  Jer- 
sey), 118;  11  Am.  Dec.  529,  and  cases  in  notes,  534,  where  the  doctrine  is 
stated  to  be  "  unquestionable  " ;  Com.  v.  McGowan,  4  Bibb  (Kentucky),  62 ;  7 
Am.  Dec.  737;  Belknap  v.  Oleason,  11  Connecticut,  160;  27  Am.  Dec.  721; 
Pittsburg,  J-c.  R.  Co.  v.  Byers,  32  Penn.  St.  22 ;  72  Am.  Dec.  770 ;  McCor- 
mick  V.  Brown,  36  California,  180;  95  Am.  Dec.  170;  notes,  31  Am.  Rep.  41,  to 
case  holding  that  although  promissory  notes  are  barred  by  the  statute,  a  ven- 
dor's Hen  on  the  property  for  which  they  were  given  still  subsists.  To  same 
effect :  Evans  v.  Johnson,  39  West  Virginia,  299 ;  23  Lawyers'  Rep.  Anno- 
tated, 737.  See  O'Hara  v.  State,  112  New  York,  146;  2  Lawyers'  Rep. 
Annotated,  603 ;  Campbell  v.  Brown,  86  North  Carolina,  376. 

Interest  is  not  barred  until  the  principal  is.  Grafton  Bank  v.  Doe,  19  Ver- 
mont, 463 ;  DeCordoua  v.  Galveston,  4  Texas,  470. 

But  overdue  interest  on  bonds  represented  by  negotiable  coupons  cannot 
be  recovered  in  an  action  on  the  bonds  after  a  suit  on  the  coupons  is  banned 
by  the  statute.  Griffin  v.  Macon  County,  36  Federal  Reporter,  885 ;  2  Law- 
yers' Rep.  Annotated,  353;  Kenosha  v.  Lamson,  9  Wallace  (U.  S.  Sup. 
Ct.),  482. 
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Section  III. — RdaMng  to  Zand,  dec. 

No.  16.— SUTTON  v.   SUTTON, 
(c.  A.  1882.) 

RULE. 

The  law  which  established  the  period  of  twenty  years 
as  a  bar  to  ejectment  in  land,  and  by  analogy  assigned  the 
same  period  of  limitation  to  actions  on  bonds,  was  based 
on  a  presumption  of  a  lost  conveyance  of  the  land,  or  a 
satisfaction  of  the  debt.  And  the  statute  of  3  &  4  Will. 
IV.,  c.  27,  gave  eflEect  to  this  presumption. 

The  statute  of  1874  (37  &  38  Vict.,  c.  57),  s.  8,  which 
cut  down  the  period  for  enforcement  of  a  mortgage  to 
twelve  years,  applies  to  the  remedy  on  the  personal  cove- 
nant as  well  as  to  the  remedy  against  the  land. 

Sutton  ▼.  Sutton. 

S2  Ch.  D.  511-521  (8.  G.  52  L.  J.  Ch.  333 ;  48  L.  T.  95 ;  31  W.  R.  369). 

[511]  StatuU  of  Limitations.  —87  <lt  88  Vict,  e.  57,  s.  S,  — Covenant  in  Mort- 
gage Deed, 

The  limitation  of  twelve  years  imposed  by  the  Real  Property  Limitation  Act, 
1874,  s.  8,  to  actions  and  suits  for  the  recovery  of  money  charged  on  land,  applies 
to  the  personal  remedy  on  the  covenant  in  a  mortgage  deed  as  well  as  to  the 
remedy  against  the  land. 

The  marginal  notes  to  the  sections  of  an  Act  of  Parliament  are  not  to  be 
taken  as  part  of  the  Act. 

Demurrer. 

The  statement  of  claim  alleged  as  follows :  — 

By  an  indenture  dated  the  13th  of  May,  1868,  and  made 
between  the  defendant  of  the  one  part,  and  G.  F.  P.  Sutton  of  the 
other  part,  in  consideration  of  £1850  advanced  by  Sutton  to  the 
defendant,  the  defendant  covenanted  with  Sutton  that  he 
[*  512]  *  would  on  demand  pay  or  cause  to  be  paid  to  Sutton,  his 
executors,  administrators,  or  assigns,  the  said  sum  of 
£1850,  and  interest  at  the  rate  of  £5  per  cent  per  annum,  and 
would  also  on  demand  pay  to  Sutton,  his  executors,  administrators. 
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or  assigns,  all  costs  of  and  relating  to  the  said  indenture  and  at- 
tending the  execution  of  the  trusts  and  powers  therein  declared. 

6.  F.  P.  Sutton  died  in  March,  1870,  having  by  his  will 
appointed  the  plaintiff  his  sole  execairix»  who  proved  the  will  on 
the  19th  of  December,  1881. 

The  defendant  paid  various  sums  for  principal  and  interest  to 
Sutton,  the  last  payment  being  of  a  sum  of  £100,  which  he  paid 
on  the  12th  of  November,  1869. 

The  plaintiff  had  applied  to  the  defendant  for  payment  of  what 
was  due  for  principal  and  interest,  but  he  had  refused  or  neglected 
to  do  so.  The  plaintiff  claimed  payment  of  what  should  be  found 
due  under  the  covenant 

The  defendant  put  in  a  defence,  in  which  he  stated  that  the 
indenture  of  the  13th  of  May,  1868,  was  in  fact  an  indenture 
of  mortgage  whereby  the  principal  sum  and  interest  mentioned  in 
the  statement  of  claim  were  secured  by  a  mortgage  of  and  charged 
upon  certain  lands  and  hereditaments  at  Berkhampstead. 

The  4th  paragraph  of  the  statement  of  defence  alleged  that  no 
part  of  the  said  principal  money  nor  any  interest  thereon  had  been 
paid,  nor  had  any  acknowledgment  of  any  right  thereto  been  given 
in  writing  signed  by  the  defendant  or  any  person  as  his  agent,  or 
otherwise  to  any  person  entitled  thereto  as  his  or  her  agent  since 
the  12th  of  November,  1869,  which  was  more  than  twelve  years 
before  the  commencement  of  the  action,  and  the  defendant  claimed 
the  benefit  of  the  provisions  of  the  Real  Property  Limitation  Act, 
1874,  and  of  all  Statutes  of  Limitation  in  bar  to  the  relief  sought 
by  the  statement  of  claim. 

The  plaintiff  demurred  to  the  4th  paragraph  as  being  bad  in 
law. 

Mr.  Justice  Chittt  allowed  the  demurrer,  and  the  defendant 
appealed  from  this  decision. 

Homer,  Q.  C. ,  and  J.  G.  Wood,  for  the  appellant :  — 

The  question  turns  upon  the  effect  of  the  8th  section  of 
the  *  Eeal  Property  Limitation  Act,  1874.  ^     The  plaintiff  [*  513] 

^  87  &  38  Vict.,  c.  57,  s.  8 :  "  No  action  a  preMnt  right  to  receive  the  same  ahall 

or  suit  or  other  proceeding  Bhall  be  brought  have  accrned  to  some  person  capable  of 

to  recover  any  snm  of  money  secnred  by  giving  a  discharge  for  or  release  of  the 

any  mortgage,  jndgment,  or  lien,  or  other-  same,  unless  in  the  meantime  some  part 

wise  charged  npon  or  payable  out  of  any  of  the  principal  money  or  some  interest 

land  or  rent  at  law  or  in  equity,  or  any  thereon  shall  have  been  paid  or  some  ac- 

legacy,  but  within  twelve  yean  next  after  knowledgment  of  the  right  thereto  shaU 
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contends  that  although  the  right  to  enforce  the  chaige  on  the 
land  either  by  sale  or  foreclosure  is  barred  at  the  end  of  twenty 
years,  an  action  on  the  covenant  may  still  be  brought  and  will 
not  be  barred  till  the  expiration  of  twenty  years,  as  before  the 
Act 

But  that  is  not  the  true  construction  of  the  section.  The  words 
of  the  section  are  copied  from  the  40th  section  of  the  3  &  4  Will. 
IV. ,  c.  27.  That  section  applied  to  covenants  in  a  mortgage  deed, 
and  it  was  held  in  ffarlock  v.  AsJiberry,  19  Ch.  D.  539,  that  it 
did  not  apply  to  a  foreclosure  suit,  which  is  a  suit  for  the  recovery 
of  land.  Wrixon  v.  Vize,  3  D.  &  War.  104.  In  Doe  v.  Williams, 
5  A.  &  E.  291,  LiTTLEDALE,  J.,  says  the  40th  section  relates  to 
actions  to  recover  the  money,  either  upon  the  covenant  usually 
inserted  in  the  mortgage  deed  or  on  the  bond  which  usually 
accompanies  it  This  is  borne  out  by  the  marginal  note  of  sect 
8  of  the  Act  of  1874,  which  says,  "  money  charged  on  land  and 
legacies  to  be  deemed  satisfied  at  the  end  of  twelve  years. '  If 
the  money  is  satisfied  it  cannot  be  recovered  under  any  proceed- 
ing. The  marginal  note  may  now  be  read  in  aid  of  the  interpreta- 
tion of  the  section.     In  re  Venour's  Settled  Estates,  2  Ch.  D.  625. 

[Jessel,  M.  R  —  The  dictum  in  that  case  is  not  strictly  cor- 
rect. I  have  since  ascertained  that  the  practice  is  so  uncertain  as 
to  the  marginal  notes  that  it  cannot  be  laid  down  that  they  are 
always  on  the  Soil.  But  the  title  of  the  Act  is  always  on  the 
Boll] 

The  expressions  used  in  the  section  show  that  personal 
[*  514]  actions  *  as  well  as  suits  for  the  recovery  of  the  land  were 
intended.  The  Act  was  passed  before  the  Judicature 
Act  came  into  operation,  when  there  was  a  distinction  between 
actions  at  law  and  suits  in  equity.  It  also  refers  to  legacies,  and 
that  word  cannot  be  confined  to  legacies  charged  on  real  estata 

Macnaghten,  Q.  C,  and  Etherington,  for  the  plaintiff:  — 

The  section  in  question  only  applies  to  the  recovery  of  the 
money  by  enforcing  the  charge  on  the  land.  Its  object  was  to 
clear  the  land  from  the  incumbrance;  it  leaves  untouched  the 
personal   remedies  of  the  mortgagee  by  covenant  or  otherwise. 

have  been  given  in  writing  signed  by  the  but  within  twelve  years  after  snch  payment 

person  by  whom  the  same  shaU  be  payable,  or  acknowledgment  or  the  last  of  snch 

or  his  agent,  to  the  person  entitled  thereto,  payments  or  acknowledgments   if  more 

or  his  agent,  and  in  snch  case  no  snch  ac-  than  one  was  given." 
tion  or  suit  or  proceeding  shall  be  bronght 
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The  eifect  of  deciding  that  this  section  bars  the  remedy  on  a  cove« 
nant  in  a  mortgage  deed  will  be  that  mortgagees  will  have  to  take 
a  covenant  by  a  separate  deed.  The  observation  of  Littledale, 
J. ,  which  has  been  referred  to,  was  merely  a  dictum. 

Although  the  present  question  could  not  arise  under  the  40th 
section  of  the  3  &  4  Will.  IV. ,  c.  27,  because  the  periods  of  limi- 
tations for  enforcing  the  charge  on  the  land  and  suing  on  the 
covenant  were  the  same,  yet  a  similar  question  arose  under  the 
42nd  section,  and  it  was  decided  that,  although  six  years'  arrears 
of  interest  could  only  be  recovered  against  the  land,  the  right  to 
recover  on  the  covenant  remained  for  twenty  years.  Hunter  v. 
NockoldSj  1  Maa  &  G.  640;  Zevns  v.  Duncombe,  29  Beav.  175; 
Sims  V.  Thmitas,  12  A.  &  K  536. 

[Jessel,  M.  R,  referred  to  Henry  v.  Smiik,  2  D.  &  War.  381.] 

Our  construction  is  borne  out  by  the  title  of  the  Act,  which 
only  refers  to  *  real  property,  *  and  the  preamble,  which  only 
speaks  of  the  "recovery  of  land  or  rent,"  and  this  is  also  the 
understanding  among  conveyancers.  Prideaux  on  Conveyancing, 
11th  ed.,  vol.  i.  p.  468. 

Jessel,  M.  R  :  — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Chitty.     I  am 
sorry  to  say  that  we  have  not  been  furnished  with  any  note  of  the 
judgment  in  the  Court  below,  and  therefore  I  am  unable  to 
•  ascertain  the  real  grounds  on  which  the  learned  Judge  [*  515] 
founded  his  decision. 

The  sol^  question  that  we  have  to  decide  is  whether,  when  no 
principal  or  interest  in  respect  of  a  mortgage  debt  has  been  paid, 
and  no  acknowledgment  in  writing  has  been  given  for  the  space 
of  twelve  years,  an  action  on  the  covenant  contained  in  the  mort- 
gage deed  is  maintainable  or  not  That  question  depends  for  its 
decision  upon  the  true  construction  of  the  8th  section  of  the  Beal 
Property  Limitation  Act,  1874  (37  &  38  Vict. ,  c.  57). 

But  before  reading  the  section  upon  which,  of  course,  every- 
thing turns,  I  must  say  a  few  words  and  a  few  words  only  upon 
the  nature  and  origin  of  the  limitation  with  regard  to  the  right  to 
sue  under  such  circumstances.  The  period  of  twenty  years  having 
been  established  as  a  bar  to  actions  of  ejectment,  the  same  period 
was  extended  by  the  Judges  to  actions  on  bonds  by  analogy,  and 
eventually  became  the  settled  law.  After  the  lapse  of  twenty 
years  without  any  payment  having  been  made,  it  was  said  that  it 
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must  be  presumed  that  the  debt  had  been  satisfied.  Then  again 
that  doctrine  was  extended  somewhat,  and  ultimately  it  went  to 
this  extent,  that  if  the  mortgagor  remained  in  possession  for 
twenty  years,  and  did  not  give  any  acknowledgment,  the  mortgage 
would  be  presumed  to  be  satisfied.  That  being  the  state  of  the 
law,  the  Statute  of  Limitations  (3  &  4  Will.  IV.,  c.  27)  laid  down 
the  same  limitation  to  the  recovery  of  a  mortgage  debt  What 
did  that  mean?  Did  it  mean  to  cut  down  the  old  right  as  to 
presumption  of  payment  ?  Surely  not  If  there  is  a  presumption 
of  payment  by  non-payment  of  any  of  the  principal  and  interest 
or  by  not  giving  an  acknowledgment,  the  statute  was  not  intended 
to  interfere  with  that,  but  rather  to  give  legislative  authority  to 
that  which  had  previously  rested  on  judicial  decisioift  only.  I 
think  that  is  the  fair  view  which  we  ought  to  take  of  the  statute. 
If  that  is  so,  of  course,  the  mere  fact  of  saying  you  shall  not 
recover  upon  a  mortgage,  would  not  keep  alive  any  remedy  upon 
ttie  mortgage,  whether  that  remedy  was  upon  a  covenant  contained 
in  the  mortgage  itself,  or  upon  the  implied  promise  which  is 
presumed  in  law  from  the  fact  of  accepting  the  loan ;  because  it 
has  been  decided  that  if  there  is  no  covenant  and  no  accom- 
panying bond,  there  is  still  the  implied  promise  to  pay ; 
[•  516]  *  and  if  there  is  a  time  fixed  either  by  recital  or  otherwise 
for  the  repayment,  in  many  cases  depending  upon  the 
construction  of  the  instrument,  the  Court  will  imply  even  a  cove- 
nant to  pay.  That  being  so,  every  mortgage  contains  within 
itself,  so  to  speak,  a  personal  liability  to  repay  the  amount 
advanced. 

Let  us  now  see  what  this  8th  section  of  the  Eeal  Property 
Limitation  Act  says.  [His  Lordship  read  the  section,  and  pro- 
ceeded :  —  ]  Now  the  words  that  are  material  are,  "  No  action, 
suit,  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage."  It  is  impossible  to  say  that 
those  words  do  not  include  this  sum  of  money.  It  is  a  sum  of 
money  secured  by  a  mortgage.  Those  who  say  that  these  words 
are  not  to  be  read  literally  must  show  some  reason  why  they 
should  not  What  they  say  is  that  it  does  not  mean  to  recover 
any  sum  of  money  secured  by  a  mortgage,  but  that  it  means  to 
recover  the  money  so  far  as  it  can  be  recovered  by  a  sale  of  the 
land  or  by  the  receipts  of  the  rents :  that  is  to  say,  so  far  as  you 
can  get  it  out  of  the  land.     That  construction  puts  words  there 
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which  are  not  to  be  found  in  the  section ;  and  more  than  that,  it 
gives  no  meaning  to  words  which  are  to  be  found  in  the  section, 
because  you  could  not  get  that  money  as  against  the  land  at  the 
period  when  this  Act  was  passed  except  by  a  suit  in  the  Court  of 
Chancery.  Tou  could  not  have  brought  an  action  at  law  for  that 
purpose.  There  is  another  reading  which  makes  it  much  plainer, 
and  that  is  that  the  words  "  at  law  or  in  equity  "  belong  to  the 
words  **  action  or  suit,  *  because  the  words  "  at  law  *  have  no  par- 
ticular meaning  when  you  have  got  the  words  "  charged  upon  any 
land, "  and  therefore  it  is  probable  that  the  words  are  not  put  in 
their  right  position.  But  independently  of  that,  when  you  con- 
sider that  a  proceeding  at  law  is  called  **  an  action  *  and  a  pro- 
ceeding in  equity  is  called  ""  a  suit, "  and  when  you  get  the  two 
words  "  action  "  and  *  suit "  together,  it  is  plain  to  my  mind  that 
those  who  framed  that  section  meant  any  proceeding  in  which  any 
sum  of  money  secured  by  a  mortgage  might  be  recovered.  .  But 
the  section  does  not  stop  there,  for  it  says  *  or  any  legacy. "  To 
my  mind  there  is  nothing  to  cut  down  the  meaning  of  the  word 
**  legacy. "  The  word  *  legacy  *  stands  there  alone,  following  the 
words  "otherwise  charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  *  equity,  *  and  that  has  been  held  [*  517] 
to  apply  to  legacies  payable  out  of  personal  estate.  I  think 
that  gets  rid  of  another  argument,  that  the  Act  is  obviously  an 
Act  passed  with  reference  to  real  estate  only,  and  therefore  that 
we  ought  to  restrict  this  section  to  real  estate,  because  that  is  the 
general  purview  of  the  Act  But  when  you  consider  that  you 
have  the  word  *  legacy  *  in  it,  which  has  been  decided  to  be  gen- 
eral and  to  apply  to  both  real  and  personal  estate,  that  shows  that 
you  cannot  cut  down  the  words  by  reference  to  the  general  purview 
of  the  Act  That  gets  rid  of  any  question  as  to  the  preamble  or 
the  title. 

Then  there  is  this  observation  to  be  made.  The  principle  on 
which  the  law  has  always  been  based  is  either  actual  satisfaction 
or  presumed  satisfaction,  or  such  delay  on  the  part  of  the  creditor 
as  entitles  the  debtor  to  believe  that  he  will  not  be  called  upon  to 
pay.  It  seems  absurd  that  you  should  get  rid  of  the  greater,  so 
to  speak,  namely,  the  security  upon  the  land,  and  should  never- 
theless retain  the  lesser,  namely,  the  personal  liability  to  pay. 
The  result,  to  my  mind,  would  be  too  absurd.  It  is  not  a  decisive 
or  conclusive  reason,  but  it  is  a  reason. 
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Then  it  is  said  that  there  is  another  ground  for  supporting  the 
respondent's  contention,  namely,  that  in  the  case  of  a  bond  or 
covenant  where  the  debt  is  not  secured  upon  land  there  is  no  such 
provision.  The  only  answer  to  be  given  to  that  is  that  the  Legis- 
lature has  not  provided  for  every  possible  case.  No  doubt  there 
is  an  omission.  The  same  observation  would  apply  to  "  legacies  " 
to  which  this  section  certainly  has  reference.  It  has  been  decided, 
and  in  my  opinion  rightly  decided,  that  the  word  "  legacy  * 
includes  a  share  of  residue,  but  it  only  includes  it  where  there  is 
an  executor  named.  If  there  is  no  executor  named,  so  that  the 
man  dies  intestate  in  law,  or  if  he  dies  actually  intestate,  that  is, 
without  having  made  any  will  at  all,  then  the  section  does  not 
apply,  and  therefore  another  Act  was  passed  limiting  the  period 
to  twenty  years ;  but  by  some  slip  it  has  not  been  applied  in  this 
subsequent  Act  of  Parliament  to  intestates.  So  that  there  again 
it  is  a  case  of  omission.  It  only  shows  that  there  has  been  an 
omission,  but  that  does  not  to  my  mind  give  an  answer  to  the 
argument  as  to  the  absurdity  of  holding  that  the  Legislature 
intended  to  retain  the  mortgage  and  to  leave  out  the  per- 
[*  518]  sonal  *  liability.  In  my  opinion  the  literal  meaning  is  the 
right  meaning,  and  therefore  this  action  is  barred  as  well 
as  regards  the  covenant  as  the  right  to  sue. 

Cotton,  L.  J.  :  — 

This  case  raises  the  question  whether  twelve  years  is  a  bar  to 
an  action  upon  a  covenant  contained  in  a  mortgage  deed  to  recover 
money.  That  question  arises  under  the  8th  section  of  37  &  38 
Vict,  c.  57.  I  think  the  true  principle  of  construing  Acts  of 
Parliament  and  other  documents  is  to  see  what  is  the  fair  and 
reasonable  construction  of  the  words  themselves  and  to  apply  them 
accordingly ;  and  if  Parliament  has  used  language  which  does  not 
express  what  the  intention  was,  it  is  the  duty  of  Parliament  to 
correct  its  own  language.  I  think  the  Courts  bring  themselves 
into  great  difficulties  when  they  attempt  to  alter  the  fair  meaning 
of  a  clause  in  an  Act  of  Parliament  and  thus  to  frame  what  in 
their  view  would  have  been  a  better  enactment  Where  there  is 
an  obvious  absurdity  from  reading  words  in  a  literal  way,  and 
where  there  are  doubtful  expressions  which  may  have  two  mean- 
ings, one  must  not  give  a  construction  which  will  tend  to  an 
obvious  absurdity,  but  to  my  mind  there  is  no  absurdity  in  read- 
ing this  section  grammatically  and  construing   it  according  to 
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ordinary  rules.  It  reads,  **  No  action  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage, '  and  then  it  goes  on 
to  something  else.  I  think  that  the  words  "  action  or  suit  '  would, 
of  themselves,  apply  to  an  action  at  law  as  well  as  to  a  suit  in 
equity ;  but  I  think  that  the  words  '*  at  law  or  in  equity, ' 
although  they  are  not  very  correctly  brought  in,  do  really  apply 
to  "  actions,  suits,  or  other  proceedings.  *  Then  what  have  we 
here?  We  have  an  action  brought  to  recover  a  sum  of  money 
which  is  secured  by  mortgage,  and  such  an  action  comes  within 
the  express  provision  of  this  statute.  How  then  is  it  sought  to 
be  maintained  that  twelve  years  is  not  a  bar?  One  difficulty  I 
have  felt  has  been  in  consequence  of  the  case  of  Hunter  v.  Nockolds^ 
1  Mac  &  G.  640,  decided  by  Lord  Cottenham,  in  which  he  ex- 
pressed an  opinion  that  although  in  actions  brought  to 
recover  money  issuing  out  of  the  lands,  only  *  six  years'  [*  519] 
interest  could  be  allowed,  yet  he  based  his  decision  upon 
this  ground,  that  one  must  take  the  two  statutes  3  &  4  Will.  IV. , 
c.  27,  and  3  &  4  Will.  IV.,  c.  42,  together.  That  might  be  right 
under  the  circumstancea  He  was  driven  to  that  by  this  con- 
sideration, that  the  one  Act  was  only  passed  three  weeks  before 
the  other,  and  therefore  he  said  you  must  read  the  two  together, 
and  take  the  later  one  only  as  an  explanation  of  the  other  Act  I 
think  we  are  not  in  any  such  difiBculty  here,  because  the  section  we 
have  to  construe  is  contained  in  an  Act  passed  in  the  year  1874, 
and  therefore  there  is  no  necessity  for  construing  this  so  as  to 
leave  the  same  bar  to  an  action  on  the  covenant  as  that  which  is 
provided  by  section  42  of  the  earlier  Act  There  is  no  necessity 
to  follow  in  this  case  the  way  in  which  Lord  Cottenham  dealt 
with  the  two  Acts  passed  almost  simultaneously. 

The  other  ground  of  contention  is  this,  that  this  Act  was  in- 
tended to  bar  actions  for  the  recovery  of  land,  or  for  enforcing 
charges  thereon.  That  is  the  primary  object  of  the  Act,  but  still, 
although  it  is  an  Act  having  that  primary  object,  we  find  that  the 
clause  in  question  according  to  its  true  construction  goes  beyond 
that,  and  is  not  limited  in  its  application  to  those  actions  which 
are  the  primary  object  of  the  Act  I  think  it  would  be  wrong  to 
hold  that  this  section  ought  not  to  have  its  true  construction.  In 
my  opinion  the  true  construction  makes  twelve  years  a  bar  to  any 
action  upon  the  covenant,  since  it  is  an  action  to  recover  money 
charged  upon  land.     The  contention  of  the  respondent  here  is  that 
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you  must  treat  this  as  a  section  preventing  you  enforcing  any 
charge  upon  land,  whether  it  be  by  mortgage,  charge,  or  lien. 
That  is  not  the  section,  and  I  do  not  see  how  we  can  alter  the 
language  of  the  section  and  give  it  a  dififerent  meaning  from  that 
which  I  think  it  bear& 

BowEN,  L  J.  :  — 

I  am  of  the  same  opinion.  I  think  this  case  falls  within  the 
express  words  of  the  Act  I  start  with  this,  that  sect.  8  of  the 
Beal  Property  Limitation  Act,  1874,  appears  to  me  clearly  meant 
to  apply  not  only  to  suits  in  equity,  but  to  actions  at  law.  It 
may  be  that  the  words  "  at  law  or  in  equity  "  are  placed  out  of 
their  ordinary  position.  I  think  that  may  be  so,  but 
[*  520]  whether  *  they  are  placed  in  their  right  or  their  wrong 
position,  it  is  clear  that  the  section  means  to  deal  with 
actions  at  law  as  well  as  with  suits  in  equity.  If  the  judgment 
of  the  Court  below  is  right,  to  what  possible  action  at  law  could 
this  section  apply  ?  There  were  two  ways  of  suing  at  law  when 
there  had  been  a  mortgage  transaction.  One  was  where  there  was 
a  covenant  upon  the  express  covenant ;  but  if  there  was  no  cove- 
nant the  law  presumed  an  implied  promise  arising  out  of  the 
transaction  itself  to  repay  the  money  either  at  a  fixed  or  an 
uncertain  date,  a  promise  which  might,  according  to  the  character 
and  construction  of  the  document  be  either  a  simple  or  a  special 
contract  This  particular  action  is  an  action  of  covenant  If  this 
section  applies  to  common-law  actions,  and  does  not  apply  to  an 
action  of  covenant,  what  does  it  apply  to?  It  must  apply  to  a 
common-law  action  on  an  implied  promise.  What  an  extraordi- 
nary result  would  follow  if  it  was  decided  that  the  section  did 
not  deal  with  express  promises,  but  dealt  with  implied  promises. 
What  possible  ground  in  reason  could  there  be  for  putting  that 
interpretation  on  the  plain  words  of  the  section?  It  seems  to  me 
that  the  words  themselves  are  really  clear :  "  No  action,  suit,  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage."  Does  that  not  mean  that  no  action 
or  suit  shall  be  brought  to  recover  any  sum  of  money  which  is 
secured  by  any  mortgage  ?  If  that  is  the  true  construction,  this 
is  a  sum  of  money  which  is  secured  by  a  mortgage,  and  the  sec- 
tion does  apply.  It  has  been  contended  by  Mr.  Macnaghten  that 
we  are  to  read  it  in  a  non-literal  sense,  and  that  the  words  "  sum 
of  money  secured  by  any  mortgage  "  does  not  mean  a  sum  which 
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is  secured,  but  as  if  it  was  "  to  recover  any  sum  of  money  so  far 
as  it  is  secured. '  The  first  objection  to  that  is  that  it  is  not  the 
language  of  the  section,  and  I  think  we  ought  to  keep  to  the  plain 
words  of  the  Act  of  Parliament  where  we  can.  The  second  ob- 
jection to  it  is  that  it  gives  no  meaning  whatever  to  the  word 
*  action, "  because  there  was  no  such  thing,  so  far  as  I  know  of, 
as  an  action  which  could  be  brought  to  recover  a  sum  of  money 
so  far  as  it  was  secured. 

The  preamble  of  the  Act,  it  is  said,  shows  that  the  only  actions 
which  were  intended  to  be  limited  in  time  were  actions  which 
related  to  real  property.     I  do  not  think  that  the  preamble 
can  *  be  taken  to  have  cut  down  the  express  provisions  of  [*  521] 
the  statute,  especially  as  there  does  not  seem  to  be  any- 
thing in  them  inconsistent  with  the  spirit  of  the  Act. 


ENGLISH  NOTES. 

The  same  principle  has  been  held  to  apply  whether  the  covenant  for 
repayment  of  the  mortgage  money  is  contained  in  the  same  instrument 
with,  or  a  separate  instrument  from,  that  whicli  makes  the  debt  a 
charge  on  the  land.  Feamside  v.  FlirU  (1883),  22  Ch.  D.  679,  52 
L.  J.  Ch.  479,  48  L.  T.  154,  31  W.  R.  318.  The  principle  is  again 
followed  by  the  Court  of  Appeal  in  In  re  England^  Stewart  v. 
England  (1895),  2  Ch.  820,  65  L.  J.  Ch.  21,  73  L.  T.  237,  44 
W.  R.  119. 

The  judgment  in  the  principal  case  appears  by  the  authority  of  the 
Court  of  Appeal  to  overrule,  or  override  the  effect  of,  the  cases  in  which 
it  had  been  held  that  an  action  might  be  maintained  upon  a  covenant 
to  pay  a  rent  charged  upon  land,  although  the  statute  had  run  against 
any  remedy  out  of  the  land.  See  Manning  v.  Phelps  (1854),  1 0  Ex. 
59,  24  L.  J.  Ex.  62;  Hunter  v.  Nockolds  (1850),  1  Mac.  &  G.  640,  19 
L.  J.  Ch.  177,  1  H.  &  T.  644,  14  Jur.  256.  In  this  sense  the  prin- 
cipal case  is  cited  and  followed  by  Pobtbb,  M.  R.  (Ireland),  in  In  re 
Nugent^ 8  Trusts^  1897,  1  Ir.  464;  and  see  citation  by  the  same  authority 
in  Conolly  v.  Gorman,  1898,  1  Ir.  36. 

In  his  judgment  In  re  Turner,  Turner  v.  Spen^>er  (1895),  43  W.  R. 
154,  cited  in  the  preceding  note  (p.  297,  ante),  Mr.  Justice  Chitty 
gives  the  subsequent  history  of  the  principal  case,  —  which,  though 
not  impeaching  the  authority  of  that  case,  perhaps  explains  why  it  did 
not  go  to  the  House  of  Lords.  He  says:  ''After  the  demurrer  had 
been  overruled  by  the  Court  of  Appeal,  the  plaintiffs  amended  their 
statement  of  claim  by  alleging  (as  was  the  fact)  that  the  mortgage 
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comprised  some  land  in  Jamaica  which,  by  reason  of  its  trifling  valuBi 
had  not  been  mentioned  in  the  original  pleadings;  and  having  thus 
displaced  the  ground  upon  which  the  Court  of  Appeal  had  proceeded, 
there  being  no  Statute  of  Limitations  for  the  short  period  of  twelve 
years  applicable  to  the  Jamaica  land,  they  obtained  payment  of  the 
money  due  under  the  covenant,  and  by  a  judgment  of  the  Court  in  the 
action." 

It  seems  convenient,  under  this  rule,  to  collect  some  decisions  under 
various  sections  of  the  statute  3  &  4  Will.  IV.,  c.  27.  These  will  be 
mentioned,  approximately,  in  order  of  date. 

Although  the  statute  (3  &  4  Will.  IV.,  c.  27,  s.  34)  extinguishes 
the  right  of  the  owner  not  exercising  his  right  of  entry  for  the  statu- 
tory period,  it  does  not  transfer  the  title.  Tichbame  v.  Weir  (C.  A. 
1892),  67  L.  T.  736.  So  that  one  who  has  entered  by  wrong,  and 
remained  in  possession  for  less  than  the  statutory  period,  is  not  entitled 
to  succeed  in  an  ejectment,  although  the  right  of  the  true  owner  has 
been  extinguished  by  reason  of  non-possession.  Doe  d.  Carter  y*  Bar- 
nard (1849),  13  Q.  B.  945,  18  L.  J.  Q.  B.  306;  Dixon  v.  Gay  fere  (1853), 
17  Beav.  421,  23  L.  J.  Ch.  60.  Twenty  years'  continuous  possession 
has,  however,  been  held  to  create  a  presumption  of  title  outweighing 
the  presumption  arising  from  any  shorter  period  of  later  possession. 
Doe  d.  Harding  y.  Cooke  (1831),  7  Bing.  346,  33  R.  R.  503. 

When  once  a  title  has  been  extinguished  by  non-exercise  of  a  right 
of  entry  for  the  statutory  period,  no  subsequent  entry,  nor  any  subse- 
quent acknowledgment  of  title,  although  by  a  person  who  has  been  in 
possession  for  the  whole  period,  will  revest  the  title  in  the  original 
owner.  Brassington  v.  Llewellyn  (1858),  27  L.  J.  Ex.  297;  In  re 
Alison,  Johnson  v.  Mounsey  (C.  A.  1879),  11  Ch.  D.  284,  40  L.  T.  234, 
27  W.  R.  537;  Sanders  v.  Sanders  (C.  A,  1881),  19  Ch.  D.  373,  51 
L.  J.  Ch.  276,  45  L.  T.  637,  30  W.  R.  280. 

A  payment  to  the  mortgagee  by  a  receiver  appointed  at  his  instance, 
out  of  the  rents  of  the  mortgaged  property,  is  a  payment  by  the  mort- 
gagor or  his  agent,  within  sect.  40  of  the  Act  3  &  4  Will.  IV.,  c. 
27  (for  which  sect.  8  of  the  Act  of  1874,  37  &  38  Vict.,  c.  57,  is  now 
substituted),  and  therefore  prevents  the  statute  from  operating  as  a  bar 
to  the  recovery  of  the  mortgage  money.  Chinnery  v.  Evans  (1864), 
11  H.  L.  Cas.  115,  10  Jur.  (IT.  S.)  855,  11  L.  T.  68,  13  W.  R.  20. 

Where  a  lord  of  a  manor  has  seized  quousque  for  non-payment  of 
dues,  the  statute  runs  against  the  copyholder  who  is  entitled  to  enter 
on  pajinent  of  what  is  due.  Walters  v.  Wehb  (1870),  L.  R.  6  Ch. 
531,  39  L.  J.  Ch.  677,  18  W.  R.  587. 

As  to  the  limitation,  under  sect.  23  of  the  Act  3  &  4  Will.  IV.,  c.  27, 
against  the  right  of  a  person  entitled  in  defeasance  of  an  estate  tail. 
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see  Morgan  y.  Morgan  (1870),  L.  R.  10  Eq.  99,  39  L,  J.  Cb.  493,  22 
L.  T.  595,  18  W.  R.  744;  MUU  v.  Capel  (1876),  L.  R.  20  Eq.  692, 
44L.J.  Ch.674. 

Under  the  28th  section  of  the  statute  3  &  4  Will.  IV.,  c.  27  (coiTe- 
sponding  to  sect.  7  of  the  Act  of  1874,  37  &  38  Vict.,  c  57),  the 
acknowledgment  of  one  of  two  mortgagees  in  possession  is  not  sufficient 
to  stop  the  running  of  the  limitation  so  as  to  prevent  the  equity  of 
redemption  being  barred  by  the  statute.  Richardson  y.  Younge  (1871), 
L.  R.  6  Ch.  478,  40  L.  J.  Ch.  338,  26  L.  T.  230,  19  W.  R.  612.  It 
has  been  held  that  a  security  in  the  form  of  a  trust  for  sale  is  a  mort- 
gage within  this  section,  and  the  title  of  the  mortgagor  is  accordingly 
extinguished  by  possession  of  the  mortgagee  without  acknowledgment 
for  the  statutory  period.  Locking  v.  Farker  (1871),  L.  R.  8  Ch.  30, 
42  L.  J.  Ch.  257,  27  L.  T.  635,  21  W.  R.  113;  In  re  Alison,  Johnson 
V.  Mounsey  (C.  A.  1879),  11  Ch.  D.  287,  40  L.  T.  234,  27  W.  R.  537. 

The  Statute  of  Limitations  will  run  against  a  corporation  who  have 
allowed  a  part  of  their  estate  to  remain  in  the  exclusive  possession  of 
guardians  of  the  poor  to  be  used  for  their  offices,  without  any  payment 
of  rent.  Mayor,  &c,  of  Brighton  v.  Guardians  of  the  Poor  of  Brighton 
(1880),  5  C.  P.  D.  368,  49  L.  J.  C.  P.  648. 

The  twelve  years'  bar  to  a  redemption  suit  under  the  7th  section  of 
the  Real  Property  Limitation  Act,  1874,  is  an  absolute  bar  to  redemp- 
tion, and  the  period  is  not  to  be  extended  by  any  disability  of  the 
mortgagor.  Forster  v.  Patterson  (1881),  17  Ch.  D.  132,  60  L.  J.  Ch. 
603,  44  L.  T.  466,  29  W.  R.  463. 

The  payment  to  keep  alive  the  right  of  a  mortgagee  under  1  Vict.,  c 
28  (extending  8  &  4  Will.  IV.,  c.  27,  s.  1),  must  be  a  payment  by  the 
mortgagor,  or  some  one  entitled  to  pay  principal  or  interest  on  his 
behalf.  And  it  must  be  such  a  payment  as  to  amount  to  an  acknowl- 
edgment of  the  right  of  the  payee,  and  the  liability  of  the  payor. 
Harlock  v.  Ashberry  (C.  A.  1882),  19  Ch.  D.  639,  51 L.  J.  Ch.  394,  46 
L.  T.  356,  30  W.  R.  327. 

As  to  the  limitation  in  respect  of  claims  to  recover  personal  estate  of 
''any  person  dying  intestate  possessed  by  the  legal  personal  representa- 
tive of  such  intestate  "  (under  23  &  24  Vict.,  c.  38,  s.  13),  it  has  been 
held  that  the  claim  of  the  next  of  kin,  limited  to  assets  received  within 
the  twenty  years  (being  within  the  words  of  the  statute  *'  within  twenty 
years  after  a  present  right  to  receive  the  same  shall  have  accrued  "  ),  is 
not  barred,  although  the  death  may  have  been  many  years  earlier.  In 
re  Johnson,  Sly  v.  Blake  (1884),  29  Ch.  D.  964,  52  L.  T.  682,  33 
W.  R.  602. 

It  has  been  held  by  the  Court  of  Appeal  that  the  remedy  on  a  per- 
sonal bond  by  a  surety  to  secure  a  debt,  for  which  the  principal 
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debtor  has  given  a  mortgage  on  his  land,  is  not  barrable  by  the  twelve 
years'  limitation  under  the  Real  Property  Limitation  Act,  1874.  In 
re  Powers^  LindseU  v.  PhUlips  (C.  A.  1886),  30  Ch.  D.  291,  63  L.  T. 
647.  However,  in  that  case,  as  well  as  in  the  subsequent  case  of  In  re 
Frishy,  Allison  v.  Frishy  (C.  A.  1889),  43  Ch.  D.  106,  69  L.  J.  Ch. 
94,  where  the  same  question  was  discussed,  there  were  payments  of 
interest  by  the  mortgagor  within  the  period  which  prevented  the 
statute  from  running. 

It  was  decided  by  Vice-Chancellor  Shadwell,  in  Watson  v.  Birch 
(1847),  16  Sim.  623,  16  L.  J.  Ch.  188,  that  a  judgment  was  within  the 
40th  section  of  the  statute  3  &  4  Will.  IV.,  c.  27,  and  could  not  be 
enforced  but  within  twenty  years,  although  claimed  as  a  charge  on 
personal  estate  only.  This  decision  appears  never  to  have  been  ques- 
tioned; and  the  same  interpretation  of  the  8th  section  of  the  Real 
Property  LimitaHon  Act,  1874  (which  is  identical  in  language,  except 
that  the  period  of  twenty  years  is  shortened  to  twelve  years),  has  been 
adopted  by  Collins,  J.,  in  Hibblethwaite  v.  Peever  (1892),  1  Q.  B. 
124,  40  W.  R.  318 ;  and  has  been  established  by  the  judgment  of  the 
Court  of  Appeal  in  Jay  v.  Johnstone  (1892),  1893,  1  Q.  B.  189,  62 
L.  J.  Q.  B.  128,  68  L.  T.  129,  41  W.  R.  161. 

A  builder  having  erected  under  a  building  contract  houses  of  which 
leases  were  granted,  at  rents  amounting  to  the  full  rent  stipulated, 
became  entitled  to  have  other  houses  leased  to  him  for  ninety-nine 
years  at  a  peppercorn  rent.  The  builder  and  his  successors  in  title 
having  occupied  the  last-mentioned  houses  without  any  leases  being 
granted,  or  paying  any  rent,  it  was  held  that  the  landowner  was  entitled 
to  resume  possession  at  the  expiry  of  the  ninety-nine  years,  since, 
although  no  leases  had  been  granted,  the  right  in  equity  to  a  lease  was 
constituted  by  the  building  contract,  and  the  landowner  had,  in  equity, 
no  right  of  entry  until  the  expiry  of  the  ninety-nine  years.  Warren 
V.  Murray  (C.  A.),  1894,  2  Q.  B.  648,  64  L.  J.  Q.  B.  42,  71  L.  T. 
468,  43  W.  R.  3. 

Where  a  mortgagor  remains  in  possession  for  the  full  statutory 
period  of  twelve  years,  after  the  date  fixed  for  redemption,  without 
payment  on  account  of  principal  or  interest,  or  any  acknowledgment, 
the  title  of  the  mortgagee  becomes  extinguished;  and  this  extinction 
of  title  will  enure  to  the  benefit  of  a  puisne  mortgagee  whose  security 
has  been  constituted  within  twelve  years  or  kept  alive  by  payment  or 
acknowledgment.  And  the  principle  applies,  although  the  former  mort- 
gage is  itself  an  equitable  mortgage.  Kibble  v.  Fairthome  (1894), 
1896,  1  Ch.  219,  64  L.  J.  Ch.  184,  71  L.  T.  756,  43  W.  R.  327. 

The  tenant  for  life  under  a  settlement  who  had  a  general  power  of 
appointment  expectant  on  the  decease  of  a  subsequent  tenant  for  life. 
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became  barred  by  the  Statute  of  Limitations  in  certain  land.  It 
was  held  that  his  appointees  under  the  power  of  the  settlement  were 
not  persons  claiming  through  him,  nor  was  the  power  of  appointing  a 
right  in  remainder  so  as  to  cause  the  appointee's  estate  to  be  barred 
by  sect.  20  of  the  Act  3  &  4  Will.  IV.,  c.  27.  In  re  Earl  of  Devon's 
Settled  Estatesy  1896,  2  Ch.  562,  65  L.  J.  Ch.  810,  76  L.  T.  178,  45 
W.  K  25. 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.,  c.  97), 
s.  14,  which  enacts  that  a  co-contractor  shall  not  lose  the  benefit  of  the 
statute  (referring  to  the  statute  of  James  I.),  by  reason  only  of  pay- 
ment by  another  co-contractor,  does  not  apply  to  a  personal  action 
brought  to  recover  money  secured  by  a  mortgage  of  land.  Bailie  v. 
Irwin^  1897,  2  Ir.  614. 

AMERICAN  NOTES. 

See  notes  to  last  case,  ante,  p.  297.  The  question  has  been  considerably 
discussed  in  Pennsylvania.  In  BerUley^s  Appeal^  99  Penn.  St.  500,  it  is  said : 
'*  This  presumption,  primd  facie ^  obliterates  the  debt,  and  the  on%u  of  proof  is 
on  the  creditor,  not  to  establish  a  new  contract,  as  is  the  case  when  the  debt 
is  barred  by  the  Statute  of  Limitations,  but  to  show  that  payment  of  the  debt 
has  not  been  made."  In  Gregory  v.  Cofnmontoealthy  121  Penn.  St.  611,  the  Court 
said :  "  This  presumption  is  an  artificial  and  arbitrary  rule  of  the  law,  derived 
by  analogy  from  the  English  Statute  of  Limitations ;  it  originated  in  equity, 
but  was  afterwards  engrafted  into  the  common  law,  and  has  since  been  stead- 
ily maintained.  It  is  not,  like  the  Statute  of  Limitations,  a  bar  to  an  action 
on  the  original  contract;  therefore  a  new  promise  is  not  necessary  to  sustain 
the  suit.  Any  competent  evidence  which  tends  to  show  that  the  debt  is  in 
fact  unpaid  is  admissible  for  that  purpose."  In  Reed  v.  Reedf  46  Penn.  St.  239, 
the  Court  said :  <*  That  presumption  which  the  law  raises  after  the  lapse  of 
twenty  years,  that  a  bond  of  specialty  has  been  paid,  is  in  its  nature  essen- 
tially  different  from  the  bar  interposed  by  the  Statute  of -Limitations  to  the 
recovery  of  a  simple  contract  debt.  The  latter  is  a  prohibition  of  the  ac- 
tion ;  the  former  primd  facie  obliterates  the  debt.  The  bar  is  removed  by 
nothing  less  than  a  new  promise  to  pay,  or  an  acknowledgment  consistent  with 
such  a  promise.  The  presumption  is  rebutted,  or,  to  speak  more  accurately, 
does  not  arise  where  there  is  affirmative  proof  beyond  that  furnished  by  the 
specialty  itself,  that  the  debt  has  not  been  paid,  or  where  there  are  circum- 
stances that  sufficiently  account  for  the  delay  of  the  creditor."  The  editor  of 
the  Am.  &  Eng.  Enc.  of  Law,  in  voL  13,  at  p.  669,  says :  <*  Although  this  pre- 
sumption extinguishes  the  right,  instead  of  merely  barring  the  remedy,  as  is 
the  case  with  Statutes  of  Limitation,  its  protection  is  often  less  secure  than 
that  of  the  statute,  for  the  presumption  may  be  rebutted,  and  the  right  re- 
vived, by  an  acknowledgment  which  is  not  sufficient  to  lift  the  bar  of  the 
statute.  The  term  of  Statutes  of  Limitation  is  so  often  less  and  so  seldom 
more  than  the  twenty  years  required  to  raise  this  presumption,  that  ordinarily 
the  debtor  is  not  put  to  this  form  of  relief ;  but  it  is  important  to  remember 
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that  the  doctrine  of  presumption  of  payment  is  well  established  as  a  concur- 
rent remedy,  independent  of  the  Statute  of  Limitations.  It  has  its  own  rules, 
and  occasionally  anticipates  the  operation  of  the  statute,  or  applies  where 
there  is  no  statute,  or  where  the  statute  is  ineffective,  as  in  the  case  of  trusts." 
^<  Evidence  may  be  amply  sufficient  to  rebut  the  presumption  under  this  stat- 
ute "  (of  presumption  that  a  judgment  has  been  paid)  *'  which  would  be  of 
no  avail  against  the  general  Statute  of  Limitations."  Walker  v.  Robinson^  136 
Massachusetts,  280.  ''Less  is  required  in  such  a  case  than  would  be  neces- 
sary to  t^ke  a  case  out  of  the  Statute  of  Limitations."  Van  Rensselaer  v. 
Livingston,  12  Wendell  (N.  Y.),  490.    To  the  same  effect,  Tucker  v.  Baker, 

94  North  Carolina,  162;  Bean  v.  TanneU,  94  New  York,  381;  In  re  Neilley, 

95  id.  391 ;  Harrison  v.  Heftin,  54  Alabama,  552 ;  Elliott  v.  WUliamson,  11  Lea 
(Tennessee),  88;  Campbell  v.  Broton,  86  North  Carolina,  376  ('*  the  law  makes 
distinction  between  such  cases  "  —  those  under  the  Statute  of  Limitations  — 
*'  and  those  in  which  the  statute  raises  a  presumption  such  as  affects  the  debt 
itself,  and  if  unrebutted  extinguishes  it ") ;  but  in  Shubrick  v.  Adams,  20  South 
Carolina,  49,  the  Court  said :  ''  We  regard  the  presumption  as  having  acquired 
an  artificial  force,  much  stronger  than  a  mere  possibility  subject  to  be  over- 
thrown by  a  simple  preponderance  of  testimony  to  the  contrary,  and  that  the 
question  in  such  case  was  not  one  of  payment,  to  be  decided  by  the  weight  of 
the  testimony  directed  to  that  point,  with  the  onus  on  the  plaintiff,  but  that 
on  account  of  the  artificial  force  which  the  lapse  of  time  had  given  to  the  pre- 
sumption, this  was  conclusive  unless  overthrown  by  testimony  of  the  character 
required  to  resist  a  debt  barred  by  the  Statute  of  Limitations." 

Under  this  rule  the  debtor  could  avail  himself  of  the  defence  of  the  stale- 
ness  of  the  demand,  even  under  an  express  trust,  although  the  Statute  of 
Limitations  was  unavailable  to  him.  See  notes,  ante,  Nos.  12, 13  ;  Power  v. 
HoUman,  2  Watts  (Penn.),  218;  McCarUiy  v.  McCarthy,  74  Alabama,  553; 
PkiUippi  V.  PhiUippe,  115  United  States,  151 ;  Langsdale  v.  Woollen,  99  Indi- 
ana, 575;  Roberts  v.  Johns,  24  South  Carolina,  580. 

The  common-law  presumption  that  a  bond  more  than  twenty  years  old  has 
been  paid  is  not  changed  by  a  statute  prescribing  a  limitation  of  twenty  years 
on  bonds,  and  in  absence  of  evidence  to  rebut  that  presumption  the  action  can- 
not be  maintained.  Booker  v.  Booker,  29  Grattan  (Virginia),  605;  26  Am. 
Rep.  401,  observing :  **  The  common-law  rule  already  adverted  to  does  not, 
as  the  statute,  create  an  absolute  bar  to  the  action.  It  simply  raises  a  pre- 
sumption of  payment  after  the  lapse  of  twenty  years,  which  the  plaintiff  may 
rebut  by  evidence.  It  is  a  rule  of  evidence  and  not  of  pleading.  It  is  founded 
upon  the  idea  that  in  the  ordinary  course  of  human  affairs  it  is  not  usual  for 
men  to  allow  real  and  well-founded  claims  to  lie  dormant  a  great  length  of 
time.'* 


B.  C.  VOL.  XVI.]      SECT.  in.  —  RELATING  TO  LAND,  ETC.  313 

Ho.  18.  — De  BMiiTQJr  ▼.  0#ni,  6  Bzoh.  106.  — Bole. 

No.  17.— GRANT  v.  ELLIS. 
(EX.  1841.) 

No.  18.— DE  BEAUVOIR  v,  OWEN. 

(EX.  CH.  1850.) 

RULE. 

The  "rent"  the  right  to  which  is  barred  by  the  2nd 
section  of  the  Act  3  &  4  Will.  IV. ,  c.  27,  does  not  apply  to 
the  right  as  between  landlord  and  tenant  to  the  rent  pay- 
able under  the  covenants  of  an  ordinary  lease ;  but  it  does 
apply  to  the  right  to  rent  in  the  nature  of  an  ancient  rent 
service  (such  as  a  quit-rent),  to  the  effect  that  the  right  is 
barred  in  twenty  years  after  the  last  receipt  of  rent. 

Grant  v.  Ellis. 

9  Meeson  &  Welsbj,  113-128  (s.  c.  11  L.  J.  Ex.  228). 

[This  case  will  be  found  fully  reported  as  No.  23  of  "  Landlord 
and  Tenant,"  15  R  C.  465.] 

Se  Beanvoir  v.  Owen. 

5  Exch.  166-182  (s.  c.  19  L.  J.  Ex.  177). 

Statute  of  LmitaUom,  —  Quit-rent. 

A  defeodant  in  repleviu  avowed  the  taking  of  the  goods  for  arrears  [166] 
of  an  ancient  quit-rent  issuing  out  of  a  tenement  held  of  him  as  lord  of  a 
certain  manor  hy  fealty  and  9«.  rent     The  plaintiff  pleaded  (inter  alia)  non 
tenuit    The  last  payment  was  made  on  the  25 th  of  January ,  1825,  for  rent  due 
on  the  11th  of  Octoher,  1824.    The  distress  was  made  on  the  Idth  of  May,  1845. 

Held  (on  error  in  the  Exchequer  Chamhcr,  affirming  the  judgment  of  the 
Court  of  Exchequer),  that,  by  the  operation  of  the  2  &  S  Will.  IV.,  c.  27,  ss.  2, 
8,  and  34,  the  rent  was  extinguished  by  the  lapse  of  twenty  years  from  the  day 
on  which  the  last  payment  was  made ;  and  that  the  limitation  need  not  be  pleaded 
specially,  but  was  available  under  the  plea  of  non  tenuit 

In  this  case,  a  special  verdict  having  been  agreed  to  (see  Owen 
V.  Be  Beauvoir,  16  M.  &  W.  547),  and  judgment  entered  up,  the 
defendant  below  brought  a  writ  of  error  thereon. 

The  declaration  was  in  replevin,  for  a  cart  distrained  in  a 
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certain  bam,   in  the  parish  of  West  Ilsley,    in  the  county  of 
Berkshire. 

Avowry.  That,  at  the  said  time  when,  &c. ,  the  said  bam  in 
which,  &c. ,  was  parcel  of  a  certain  tenement  called  Hodcott  Farm, 
with  the  appurtenances,  situate  and  being  in  the  county  of  Berks, 
and  holden  of  the  manor  of  Stratfield  Mortimer,  within  the  said 
county,  by  fealty,  and  the  rent  of  9«.  yearly,  to  be  paid  at  the 
Feast-day  of  St  Michael  in  every  year,  according  to  the  old  style 
and  computation  of  time  formerly  used  in  this  kingdom,  of 
which  said  manor  the  defendant,  before  and  at  the  time  when, 
&c. ,  was  the  owner,  and  thereof  lawfully  possessed ;  and  because 
the  plaintiff  held  and  occupied  the  said  barn,  with  the  appurte- 
nances, in  which,  &c,  at  the  said  time  when,  &c.,  and  because 
the  sum  of  £2  145.  of  the  rent  aforesaid,  for  six  years  next  before 
and  ending  at  the  Feast-day  of  St  Michael,  which  was  in  the 
year  of  our  Lord  1844,  according  to  the  said  old  style,  at  the  said 
time  when,  &c.,  was  then  due,  in  arrear,  and  unpaid 
[*  167]  to  the  defendant,  he  the  *  defendant  well  avows  the  tak- 
ing of  the  said  cart,  goods,  and  chattels  in  the  said  barn 
in  which,  &c. ,  so  being  a  parcel  of  the  aforesaid  tenement  called 
Hodcott  Farm,  with  the  appurtenances,  and  holden  of  the  said 
manor  of  Stratfield  Mortimer  as  aforesaid,  and  justly,  &c.,  as  a 
distress  for  the  aforesaid  rent  so  then  being  due,  in  arrear,  and 
unpaid  to  the  defendant,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  Verification  and  prayer  of  judg- 
ment, and  a  return  of  the  said  cart,  goods,  and  chattels,  together 
with  the  defendant's  damages,  &c. 

Plea  in  bar.  First,  that  the  said  bam  in  which,  &c.,  was 
not  parcel  of  the  said  tenement  called  Hodcott  Farm,  in  manner 
and  form  as  in  the  avowry  alleged.  Secondly,  that  the  said  bam 
in  which,  &c. ,  was  not  holden  of  the  said  manor,  in  manner  and 
form  as  in  the  avowry  alleged.  Thirdly,  that  the  defendant  was 
not  the  owner  and  possessed  of  the  said  manor,  in  manner  and 
form  as  in  the  avowry  alleged.  Fourthly,  that  no  part  of  the 
said  rent  was  due  or  in  arrear,  in  manner  and  form  as  in  the 
avowry  alleged.     Issues  thereon. 

The  special  verdict  stated  the  following  facts:  That  long  be- 
fore and  on  the  13th  of  May,  1485,  the  bam  in  the  declaration 
mentioned  was  parcel  of  a  certain  tenement  called  Hodcott  Farm, 
with  the  appurtenances,  situate  and  being  in  the  county  of  Berk- 
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shire ;  and  that  the  same  tenement  was  before  and  on  the  11th  of 
October,  1824,  holden  of  the  manor  of  Stratfield  Mortimer  within 
the  said  county,  by  fealty  and  the  rent  of  95.  yearly  to  be  paid  at 
the  Feast-day  of  St  Michael  in  every  year,  according  to  the  old 
style  and  computation  of  time  formerly  used  in  this  kingdom. 
The  bam  in  the  declaration  mentioned  was  parcel  of  the  same 
tenement  during  all  the  time  last  aforesaid,  and  holden  of  the 
said  manor,  by  reason  of  being  such  parcel  as  aforesaid, 
during  all  the  time  last  aforesaid,  and  the  *said  bam  [*168] 
continued  to  be  and  was  parcel  of  the  same  tenement  and 
holden  of  the  same  manor  as  aforesaid,  on  and  from  the  said  11th 
of  October,  1824,  until  and  on  the  13th  of  May,  1845,  and  thence 
afterwards ;  unless  by  reason  of  no  rent  having  been  paid  subse- 
quent to  the  payment  of  £3  12^.  hereinafter  mentioned,  and  of 
the  statute  3  &  4  WilL  IV. ,  c.  27,  the  said  bam  ceased  to  be  so 
holden  as  aforesaid.  On  the  15th  of  January,  1825,  the  sum  of 
£3  125.  was  paid  by  Edward  TuU,  the  then  possessor  and  occupier 
of  the  said  tenement,  to  the  defendant,  as  and  for  the  arrears  of 
quit-rent  due  up  to  the  11th  of  October,  being  the  Feast-day  of 
St  Michael,  according  to  the  old  style  and  computation  of  time 
formerly  used  in  this  kingdom,  in  the  year  of  our  Lord,  1824,  in 
respect  of  the  said  tenement,  to  the  defendant  as  lord  of  the  said 
manor.  The  defendant,  before  and  at  the  time  last  aforesaid,  and 
at  the  time  of  the  making  of  the  distress,  was  the  lord  and  owner 
and  possessed  of  the  said  manor ;  by  reason  of  which  payment,  all 
arrears  of  the  said  rent  due  in  respect  of  the  said  tenement  up  to 
the  said  11th  of  October,  1824,  were  fully  paid  and  satisfied;  and 
nothing  was  paid  in  respect  of  any  part  of  the  said  rent  after  the 
said  15th  of  January,  1825;  and  on  the  13th  of  May,  1845,  the 
defendant,  then  being  such  owner  and  possessed  of  the  said  manor 
as  aforesaid,  took  the  said  carts,  goods,  and  chattels  in  the  decla- 
ration mentioned,  in  the  said  bam,  as  a  distress  for  six  years' 
arrear  of  the  said  rent  alleged  to  have  accrued  due  to  him  on  and 
up  to  the  11th  of  October,  1844,  being  the  Feast-day  of  St 
Michael,  according  to  the  old  style  and  computation  of  time 
formerly  used  in  this  kingdom.  The  said  barn  in  which,  &c., 
was  parcel  of  the  said  tenement  called  Hodcott  Farm,  in  manner 
and  form  as  in  the  avowry  alleged,  and  the  defendant  was  the 
owner,  and  possessed  of  the  said  manor,  in  manner  and  form  as  in 
the  avowry  alleged. 
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[*  169]  *  Errors  having  been  assigned  thereon,  the  case  was 
argued,  February  5,  1849,^  by 
Cowling,  for  the  plaintiff  in  error.  —  The  first  question  is, 
whether  the  period  of  twenty  years,  mentioned  in  the  3  &  4  Will. 
IV.,  c.  27,  commenced  running  from  the  time  of  the  last  payment 
oiE  rent,  viz.,  the  15th  of  January,  1835,  or  from  the  time  when 
the  first  arrear  of  rent  accrued  due,  viz.,  on  the  11th  of  October, 
1825.  That  depends  upon  the  construction  of  the  2nd  and  3rd 
sections  of  the  3  &  4  Will.   IV.,  c.   27.^    That  Act  does  not 


1  Before   Pattbson,   J.,   Coleridob, 

J.,      COLTMAV,     J.,     MaULB,     J.,     CbB88- 

WBLL,  J.,  Eblb,  J.,  WiGHTMAN,  J.,  and 
Williams,  J. 

*  The  foUowing  sections  were  referred 
to:  — 

Sect.  2.  *'  That,  after  the  31  st  of  De- 
cember, 1833,  no  person  shall  make  an 
entry  or  distress  or  bring  an  action  to  re- 
cover any  land  or  rent  but  within  twenty 
years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress  or  to 
bring  such  action  shall  have  first  accrned 
to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrned  to 
any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  dis- 
tress or  to  bring  such  action  shall  have 
first  accrued  to  the  person  making  or 
bringing  the  same." 

Sect.  3.  *'  That,  in  the  construction  of 
this  Act,  the  right  to  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any 
land  or  rent,  shall  be  deemed  to  have  first 
accrned  at  such  time  as  hereinafter  is 
mentioned ;  (that  is  to  say),  when  the  per- 
son claiming  snch  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shaU  while  entitled  thereto  have 
been  dispossessed,  or  have  discontinued 
such  possession  or  receipt,  then  snch  right 
shall  be  deemed  to  have  first  accrued  at 
the  time  of  snch  disposition  or  discontinu- 
ance of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was 
HO  received ;  and  when  the  person  claiming 
such  land  or  rent  shall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall 
have  continued  in  snch  possession  or  re- 


ceipt in  respect  of  the  same  estate  or  in- 
terest until  the  time  of  his  death,  and  shall 
have  been  the  last  person  entitled  to  snch 
estate  or  interest  who  shall  have  been  in 
such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  death ;  and  when  the  per- 
son claiming  snch  land  or  rent  shaU  claim 
in  respect  of  an  estate  or  interest  in  pos- 
session granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  than  a 
will)  to  him,  or  some  person  through  whom 
he  claims,  by  a  person  being  in  respect  of 
the  same  estate  or  interest  in  the  posses- 
sion or  receipt  of  the  profits  of  the  land, 
or  in  the  receipt  of  the  rent,  and  no  per- 
son entitled  under  snch  instrument  shaU 
have  been  in  snch  possession  or  receipt, 
then  snch  right  shall  be  deemed  to  have 
first  accrned  at  the  time  at  which  the  per- 
son claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by  virtue  of 
such  instrument,"  &c  [The  rest  of  the 
section  relates  to  persons  entitled  in  rever- 
sion or  remainder.] 

Sect.  14.  "  Provided  always,  that,  when 
any  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in 
writing,  signed  by  the  person  in  possession 
or  in  receipt  of  the  profits  of  snch  land,  or 
in  receipt  of  such  rent,  then  such  posses- 
sion or  receipt  of  or  by  the  person  by  whom 
such  acknowledgment  shaU  have  been 
given,  shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been  the  pos- 
session or  receipt  of  or  by  the  person  to 
whom  or  to  whose  agent  such  acknowletig- 
ment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  snch  last- 
mentioned  person,  or  any  person,  claiming 
through  him,  to  make  an  entry  or  distress 
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profess  to  repeal  any  former  *  statute,  or  to  introduce  [*  170] 
a  new  system,  but  only  modifies  the  prior  law.  In  order, 
therefore,  to  understand  its  provisions,  *it  is  necessary  to  [*  171] 
refer  to  the  21  Jac.  I.,  c.  16,  s.  1.  The  earliest  case 
which  arose  on  that  statute  is  Beading  v.  Boyston,  2  Salk.  423, 
where  it  was  construed  to  mean  that  the  entry  must  be  within 
twenty  years  after  the  claimant  is  actually  disseised  or  ousted. 
Such  has  been  considered  the  true  construction  from  that  period 
up  to  the  time  of  the  passing  of  the  3  &  4  Will.  IV.  Therefore,  in 
order  to  bar  the  claimant,  he  must  not  only  have  been  out  of  pos- 
session and  another  in,  but  the  possession  of  that  other  must  have 
been  adverse.  The  language  of  the  21  Jac.  I,  c.  16,  s.  1,  is  sub- 
stantially the  same  as  that  of  the  3  &  4  Will.  IV.,  c.  27,  s.  2,  the 
latter  statute  merely  extending  to  the  case  of  rent  the  provisions 
of  the  former  as  to  lands.  If,  then,  the  2nd  section  of  the  latter 
Act  had  stood  alone,  the  same  construction  must  have  been  put 
upon  it  as  on  the  former  Act,  and  the  same  ingredients  would 
have  been  requisite  to  bar  the  claimant.  But  the  3rd  section 
shows  that  some  alteration  was  intended  to  be  introduced;  and 

or  bring  an  action  to  recover  snch  land  or  ansoandnesB  of  mind,  or  absence  beyond 

rent,  shaU  be  deemed  to  have  first  accrued  seas,  then  each  person,  or  the  person  claim- 

at  and  not  before  the  time  at  which  snch  ac-  ing  through  him,  may,  notwithstanding 

knowledgment,  or  the  last  of  such  acknowl-  the  period  of  twenty  years  hereinbefore 

edgments,  if  more  than  one,  was  giren."  limited  shall  hare  expired,  make  an  entry 

Sect.  15.  **  Provided  also,  that,  when  no  or  distress  or  bring  an  action  to  recover 

snch  acknowledgment  as  aforesaid  shaU  such  land  or  rent  at  any  time  within  ten 

have  been  given  before  the  passing  of  this  years  next  after  the  time  at  which  the  per- 

Act,  and  the  possession  or  receipt  of  the  son  to  whom  snch  right  shall  first  have  ac- 

profits  of  the  land,  or  the  receipt  of  the  cmed  as  aforesaid  shaU  have  ceased  to  be 

rent,  shall  not  at  the  time  of  the  passing  under  any  sach  disability,  or  shaU  have 

of  this  Act  have  been  adverse  to  the  right  died  (which  shall  have  first  happened)." 
or  title  of  the  person  claiming  to  be  entitled         Sect.  34.  **  That,  at  the  determination 

thereto,  then  such  person,  or  the  person  of  the  period  limited  by  this  Act  to  any 

claiming  through  him,  may,  notwithstand-  person  for  making  an  entry  or  distress,  or 

ing  the  period  of  twenty  years  hereinbefore  bringing   any  writ  of  ^tiars   imped  it  or 

limited  shall  have  expired,  make  an  entry  other  action  or  suit,  the  right  and  title  of 

or  distress  or  bring  an  action  to  recover  such  person  to  the  land,  rent,  or  advowson 

such  land  or  interest  at  any  time  within  for  the  recovery  whereof  snch  entry,  dis- 

five  years  next  after  the  passing  of  this  trees,  action,  or  suit  respectively  might 

Act."  have  been  made  or  brought  within  snch 

Sect.  16.  "  Provided  always,  that  if  at  period  shall  be  extinguished." 
the  time  at  which  the  right  of  any  person  Sect.  35.  "  That  the  receipt  of  the  rent 
to  make  an  entry  or  distress  or  bring  an  payable  by  any  tenant  from  year  to  year,  or 
action  to  recover  any  land  or  rent  shall  other  lessee,  shall,  as  against  such  lessee 
have  first  accrued  as  aforesaid,  snch  per-  or  any  person  claiming  under  him  (but  sub- 
son  shaU  have  been  under  any  of  the  dis-  ject  to  the  lease),  be  deemed  to  be  the  re- 
abilities  hereinafter  mentioned  (that  is  to  ceipt  of  the  profits  of  the  land  for  the  pur* 
say),  infancy,  coverture,  idiotcy,  lunacy,  poses  of  this  Act." 
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it  is  submitted  that  the  intention  was  not  to  do  away  with 
[*  172]  *  adverse  possession,  but  with  the  difficulty  of  proving 

whether  the  possession  was  adverse  or  not  That  such 
was  the  remedy  intended  is  clear  from  a  passage  in  the  "  First 
Report  of  the  Commissioners  on  the  Law  of  Heal  Property,"  p. 
47,  where  it  is  said,  **  Great  practical  difficulty  has  arisen  in 
determining  what  is  adverse  possession,  and  when  it  shall  have 
been  considered  to  have  begun.  This  must  generally  be  left  as  a 
question  of  fact  for  a  jury;  but  there  are  some  rules  of  law, 
prccsumptioTus  juris  et  de  jure,  which  absolutely  prevent  the 
possession  from  being  considered  adverse,  and  the  expediency  of 
which  is  very  questionable,  as  they  do  not  seem  necessary  for 
preserving  rightful  claims,  and  they  greatly  impair  the  healing 
tendency  of  the  Statute  of  Limitations."  To  obviate  that  diffi- 
culty, the  3rd  section  of  the  3  &  4  Will.  IV.,  c.  27,  renders  the 
mere  circumstance  of  the  claimant  being  out  of  possession  and 
another  in,  evidence  of  adverse  possession,  unless  the  legal  pre- 
sumption is  rebutted  in  some  of  the  modes  pointed  out  by  the 
statute.  So  that  it  is  not  enough  to  bar  the  claimant,  that  he  is 
out  of  possession  for  a  prescribed  period,  but  another  must  be  in. 
In  this  case  no  person  could  be  in  possession  until  the  11th 
October,  1825,  therefore  the  statute  would  not  run  until  after  that 
time.  That  the  statute  was  never  intended  to  do  away  with 
adverse  possession  also  appears  from  the  following  passage  in  the 
report  of  the  same  Commissioners,  p.  40 :  ''  We  propose  that  the 
law  should  be  rendered  simple  and  consistent  —  by  giving  a  uni- 
form and  certain  effect  to  adverse  enjoyment  —  by  giving  all 
persons  alleging  that  they  are  unjustly  deprived  of  their  estates 
the  same  time  for  enforcing  their  claims,  with  a  certain  indul- 
gence to  claimants  under  disabilities  —  and  by  giving  one  rem- 
edy at  law  with  regard  to  lands  instead  of  the  existing  variety 
of  remedies  to  which   the  different  periods  of   limitation   are 

attached. "  So  far  from  doing  away  with  adverse  posses- 
[*  173]  sion,  *  the  statute  treats  the  mere  continuance  of  another 

party  in  possession  as  adverse.  It  was  observed  by  Pat- 
TESON,  J.,  in  Doe  d,  Jones  v.  Williams,  5  A.  &  E.  296,  that, 
^  from  the  language  of  the  15th  section,  it  plainly  appears  that 
something  or  other  was,  after  the  Act  passed,  to  be  considered  as 
adverse  possession,  which  was  not  so  before  the  Act  passed ;  for 
in  that  section  it  seems  to  be  considered  that  the  possession  which. 
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up  to  the  passing  of  the  Act,  was  not  adverse  as  the  law  then 
stood,  would,  by  the  operation  of  the  Act,  become  so  on  the  very 
day  after  the  Act  passed,  and  that  by  relation;  otherwise  the 
provision  as  to  the  five  years  was  not  needed  to  protect  the  right 
of  the  party  against  whom  such  adverse  possession  might  be  set 
up."  The  14th  section,  which  renders  an  acknowledgment  in 
writing  given  to  the  person  entitled,  or  his  agent,  equivalent  to 
possession  or  receipt  of  rent,  also  supports  the  construction  con- 
tended for.  [Patteson,  J.  —  That  section  goes  further ;  it  says 
that  *  such  possession  or  receipt,  of  or  by  the  person  by  whom 
such  acknowledgment  shall  have  been  given,  shall  be  deemed  to 
have  been  the  possession  or  receipt  of  or  by  the  person  to  whom 
or  to  whose  agent  such  acknowledgment  shall  have  been  given. "] 
The  effect  of  the  2nd  and  3rd  sections  of  the  statute  is  to  bar  the 
claimant,  where  twenty  years  have  elapsed  since  his  right  accrued, 
whatever  be  the  nature  of  the  possession,  except  in  cases  falling 
within  the  15th  section.  Nepean  v.  Doe  d.  Knight,  2  M.  &  W. 
894.  But  there  must  be  some  possession  to  affect  the  interest, 
for  the  statute  will  not  run  until  it  is  possible  to  be  dispossessed 
of  what  is  claimed.  The  former  part  of  the  3rd  section  applies  to 
persons  entitled  to  estates  in  possession,  whether  in  fee  or  other- 
wise, the  latter  to  those  entitled  in  reversion  or  remainder. 
That  section  was  not  intended  to  explain,  in  every  in- 
stance, the  *  enactment  contained  in  the  2nd  section  as  to  [*  174] 
"  the  time  at  which  the  right  to  make  a  distress  for  any 
rent  shall  be  deemed  to  have  first  accrued, "  but  those  cases  only 
in  which  doubt  or  diflSculty  might  occur :  James  v.  Salter,  3  Bing. 
N.  C.  544;  as,  for  instance,  whether  the  possession  was  to  be 
considered  as  adverse,  and  when  the  adverse  possession  was  to 
begin.  As  respects  "  land, "  the  meaning  of  the  section  is  clear, 
viz.,  that  where  the  person  in  actual  occupation,  or  in  virtual 
occupation  by  receipt  of  the  profits  (and  a  person  who  lets  from 
year  to  year  is  considered  as  such,  sect  35),  shall  be  dispossessed 
or  discontinue  such  possession  or  receipt,  the  period  of  limitation 
shall  run  from  such  dispossession  or  discontinuance,  unless  in 
either  case  there  appears  to  have  been  a  subsequent  receipt  of 
"  any  such  profits ; '  that  is,  unless  proof  can  be  given  of  the 
receipt  of  any  portion  of  the  profits,  in  which  case  the  time  is 
not  to  run  till  such  receipt ;  so  that  part  payment  has  a  similar 
effect  to  an  acknowledgment  in  writing  under  the  1st  section  of  the 


320  LIMITATION  OF  ACTIONS. 

Ho.  18.  —  ])•  BeanToir  ▼.  Own,  5  Xi^  174,  175. 

9  Geo.  IV. ,  ex  14  The  same  construction  ought  to  apply  to  the 
case  of  rent,  otherwise  there  would  be  this  incongruity,  that  the 
right  to  bring  an  action  or  make  a  distress  would  accrue  before 
the  rent  was  due.  And,  further,  a  person  who  came  under  disa- 
bility between  the  time  when  the  right  to  bring  an  action  or  make 
a  distress  is  to  be  deemed  to  have  first  accrued,  and  when  it  did 
actually  accrue,  could  not  avail  himself  of  the  provisions  of  the 
16th  section.  The  phrase  "  while  entitled  thereto,"  means  while 
entitled  to  the  possession  of  the  land  or  receipt  of  the  profits ; 
and,  in  this  case,  the  plaintiff  in  error  could  not  be  entitled  to  the 
rent  until  the  11th  of  October,  1825.  If  the  plaintiff  in  error 
had  claimed  as  heir  to  his  father,  who  had  received  the  rent  in 
January,  1825,  and  had  died  after  the  13th  of  May,  he 
P*  175]  would  have  had  twenty  years  *  from  his  father's  death 
before  his  right  was  barred.  So,  also,  if  the  rent  had  been 
conveyed  to  the  plaintiff  in  error  by  any  instrument,  except  a 
will,  at  any  time  after  January,  1825.  Sugd.  Vend.  &  Pur.  617, 
11th  ed.  If  the  words  **  or  at  the  last  time  at  which  any  such 
profits  or  rent  were  or  was  so  received  "  be  read  literally,  and  as 
applicable  to  a  virtual  possession,  it  would  follow  that,  in  the 
case  of  a  long  lease,  the  lessor  would  be  barred  by  the  non-receipt 
of  rent  for  twenty  years,  although  the  lease  was  running,  which 
is  inconsistent  with  the  decision  in  Grant  v.  Mlis,  9  M.  &  W. 
113.  But  the  7th,  8th,  and  9th  sections  show  that  the  right  is 
not,  in  all  cases  of  virtual  possession,  to  be  deemed  to  accrue  on 
the  last  payment.  Therefore,  in  order  to  make  those  sections  con- 
sistent with  the  3rd,  the  latter  must  be  construed  as  meaning  that 
the  discontinuance  of  the  receipt  of  the  profits  shall  commence 
only  from  the  time  when  the  rent  was  payable.  [He  also  referred 
to  Orven  v.  Be  Beauvoir,  16  M.  &  W.  547.] 

Then  with  respect  to  the  other  point.  —  The  fourth  plea  admits 
that  the  defendant  in  error  held  the  premises  of  the  plaintiff  at 
the  rent  in  the  avowry  alleged,  and  the  only  issue  raised  is, 
whether  that  rent  was  in  arrear.  He  was,  therefore,  not  entitled 
to  show  that  the  right  to  recover  the  rent  was  barred  by  the 
statuta 

Carrington,  for  the  defendant  in  error.  —  The  3  &  4  Will.  IV. , 
c.  27,  cannot  be  explained  by  the  21  Jac.  I.,  c.  16;  for,  as  Lord 
Chancellor  Sugden  observed,  in  The  Incorporated  Society  v. 
Richards,   1  Dru.   &  W.  289,  *  There  is  a  marked   distinction 
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between  the  old  Statutes  of  Limitation  and  the  present  one.  The 
former  statutes  only  bar  the  remedy,  but  did  not  touch  the  right 
—  possession  at  all  times  gave  a  certain  right ;  but,  under  the  new 
Act,  where  the  remedy  is  barred,  the  right  and  title  of  the 
real  owner  are  extinguished,  *  and  are,  in  effect,  transferred  [*  176] 
to  the  person  whose  possession  is  a  bar. "  The  3rd  section 
includes  this  case.  That  and  the  2nd  section  must  be  read 
together,  as  explaining  one  another.  The  right  to  make  a  distress 
is,  by  the  terms  of  the  3rd  section,  to  be  deemed  to  have  first 
accrued,  not  from  the  time  when  the  rent  was  payable,  but  from 
the  time  of  its  last  receipt  Wherever  the  Legislature  intended 
the  statute  to  run  from  the  last  payment  they  have  expressly  said 
so,  as  in  the  8th  section.  The  words  "  disposition  or  discontinu- 
ance of  possession,"  in  sect  3,  do  not  apply  to  rent,  which  is  pro- 
vided for  by  the  last  branch  of  the  section.  [He  then  referred  to 
the  judgment  of  the  Court  in  Owen  v.  De  Beauvoir,  16  M.  &  W. 
547.]  Cur.  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 
Patteson,  J.  —  This  was  the  case  of  a  distress,  made  by  the 
plaintiflF  in  error,  for  arrears  of  an  ancient  quit-rent,  issuing  out 
of  a  tenement  held  of  him  as  lord  of  the  manor  of  Stratfield 
Mortimer,  by  fealty  and  9«.  rent  Such  a  rent  is  clearly  within 
the  2nd,  3rd,  and  34th  sections  of  the  statute  3  &  4  Will.  IV.,  c. 
27,  and  the  question  turns  entirely  upon  the  construction  to  be 
put  upon  those  sections.  The  last  payment  was  made  on  the  25th 
of  January,  1825,  for  rent  due  on  the  11th  of  October,  1824. 
The  distress,  in  respect  of  which  this  action  is  brought,  was  made 
on  the  13th  of  May,  1845.  If  the  twenty  years  mentioned  in  the 
2nd  and  3rd  sections  had  then  expired,  the  right  and  title  of  the 
plaintiff  in  error  to  the  rent  had  become  extinguished  by  sect  34, 
and  the  tenement  was  no  longer  held  of  the  manor  by  the  rent  of 
9s.  per  annum.  The  question  was  therefore  properly  raised  on  the 
issue  of  non  tenuit,  without  pleading  the  lapse  of  twenty 
years  specially,  notwithstanding  *  the  saving  for  disabili-  [*  177] 
ties  in  sect  16.  The  necessity  to  plead  a  Statute  of  Limi- 
tations applies  to  cases  where  the  remedy  only  is  taken  away,  and 
in  which  the  defence  is  by  way  of  confession  and  avoidance ;  not 
where  the  right  and  title  to  the  thing  is  extinguished  and  gone, 
and  the  defence  is  by  denial  of  that  right 

VOL.  XVI.  —21 
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With  respect  to  the  argument,  that  the  case  falls  within  the 
reason  which  has  been  sometimes  given  for  requiring  the  Statute 
of  Limitations  to  be  pleaded;  that  is,  that  the  exceptions  in 
favour  of  persons  under  disability  might  not  be  rendered  useless, 
and  they  taken  by  surprise  at  the  trial,  by  finding  the  Statute  of 
Limitations  then  first  relied  on,  it  is  to  be  observed  that  the  true 
reason  for  requiring  the  statute  to  be  pleaded  is,  that  it  confesses 
and  avoids  the  declaration,  and  therefore  is  not  comprehended 
within  any  plea,  which  merely  denies  the  whole  or  part  of  the 
declaration.  Oale  v.  Capem,  1  A.  &  E.  102 ;  Margetts  v.  Bays, 
4  A.  &  £.  489.  The  general  rule,  that  matter  in  confession  and 
^avoidance  could  not  be  given  in  evidence  under  a  plea  merely 
inegative,  was  subject  to  an  exception,  real  or  apparent,  in  actions 
•of  assumpsit,  in  which  many  matters,  which  might  have  been 
pleaded  in  confession  and  avoidance,  were,  before  the  New  Eules, 
allowed  to  be  shown  under  the  general  issue ;  and  probably  the  rea- 
son for  requiring  the  Statute  of  Limitations  to  be  pleaded  in  assump- 
sit, and  not  allowing  it  to  be  comprehended  among  those  matters  in 
<  confession  and  avoidance,  which  might  be  shown  under  the  general 
issue,  may  have  been  the  inconvenience  suggested  in  this  argu- 
iment  But  in  the  present  case  the  defence  is  not  that  the  cause 
of  action  did  indeed  accrue,  but  not  within  the  time  of  limita- 
tion, but  that  the  tenure  alleged  in  the  avowry  was  extinguished 
and  put  an  end  to  before  the  time  of  the  distress. 

Great  difl&culties  undoubtedly  present  themselves  to  our 
[*  178]  *  minds  in  endeavouring  to  ascertain  the  meaning  of  the 
Legislature  in  sects.  2  and  3 ;  and  those  difficulties  have 
been  pressed  upon  us  by  the  learned  counsel  with  great  force  and 
ability,  and  we  feel  that  it  is  impossible  by  any  construction  to 
avoid  some  apparent  incongruity ;  but  upon  the  best  consideration 
which  we  can  give  to  the  case,  we  are  compelled,  by  the  express 
words  of  the  3rd  section,  to  hold  that  the  construction  put  upon 
them  by  the  Court  below  is  correct. 

The  plaintiff  in  error  was  himself  the  person  who  received  the 
last  rent,  and  who  remained  entitled  thereto.  Taking  such  of  the 
words  of  the  2nd  and  3rd  sections  as  are  applicable  to  this  case, 
we  find  it  enacted,  "  that  no  person  shall  make  a  distress  to 
recover  any  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  distress  shall  have  first  accrued  to 
the  person  making  the  same ;  that  the  right  to  make  such  distress 


R.  C.  VOL.  XVI.]      SECT.  HI. — RELATINa  TO  LAND,  ETC.  323 

Vo.  18.  —  De  Beanvoir  ▼.  Own,  5  Xzoh.  178, 179. 

shall  be  deemed  to  have  first  accrued  at  such  time  as  thereinafter 
mentioned;  that  is  to  say,  when  the  person  claiming  such  rent 
shall  have  been  in  receipt  of  such  rent,  and  shall,  while  entitled 
thereto,  have  discontinued  such  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  last  time  at  which  such  rent 
was  so  received.*  In  this  case,  that  last  time  was  on  the  25th 
of  January,  1825,  more  than  twenty  years  before  the  distress  in 
question  was  made.  It  is  obvious,  that,  as  the  rent  due  11th  of 
October,  1824,  had  been  paid,  and  as  no  further  rent  was  due  till 
the  11th  of  October,  1825,  the  right  to  make  a  distress  is,  by  the 
express  words  of  the  statute,  deemed  to  have  first  accrued,  and 
the  twenty  years  therefore  to  have  commenced  many  months 
before  any  rent  which  could  be  distrained  for  was  due;  and  we 
are  asked  to  put  some  construction  upon  the  words,  which  shall 
avoid  this  apparent  absurdity. 

We  cannot  derive  any  assistance  from  the  other  words  of  the 
section,  ''  at  the  time  of  such  dispossession  or  discontinu- 
ance of  possession;  *  for  they  are  not  applicable  to  *  rent,  [*  179] 
but  to  land  only;  and,  therefore,  unless  we  give  to  the 
words  "  at  the  last  time  at  which  such  rent  was  so  received  "  their 
plain  and  direct  meaning,  we  must  read  them  as  if  they  were  "  at 
the  first  time  at  which  rent  being  due  has  not  been  received,  **  —  a 
meaning  of  which  the  words  as  they  stand  in  the  statute  are  not 
capable.  One  of  the  arguments  adduced  to  lead  us  to  some  such 
construction  was,  that,  by  adhering  to  the  literal  meaning  of  the 
words  of  the  statute,  we  should  be  obliged  to  hold,  that  if  a  lease 
for  fifty  years  rendering  rent  were  made,  and  no  rent  received  for 
twenty  years,  all  right  to  rent  for  the  remaining  thirty  years 
would  be  extinguished,  and  yet  the  right  to  have  the  land  at  the 
end  of  fifty  years  would  remain.  But  that  is  not  so ;  for  these 
sections  do  not  apply  to  leases  on  which  a  conventional  rent  is 
reserved,  as  was  held  by  the  Court  of  Exchequer,  in  Grant  v. 
-fiZZw,  9  M.  &  W.  113.  But  the  two  main  objections  to  the  con- 
struction adopted  by  the  Court  below  are,  first,  that  it  requires  the 
limitation  of  twenty  years  against  a  right  of  action  or  distress  to 
begin,  in  the  case  of  rent,  from  the  time  before  the  right  to  bring 
an  action  or  to  distrain  had  accrued,  which  it  was  urged  was 
something  so  anomalous  and  unreasonable,  that  it  raised  a  pre- 
sumption against  such  being  the  real  intention  of  the  Act;  and, 
secondly,  that  a  person  coming  under  disability  between  the  time 
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when  the  right  of  action,  &c.,  is  to  be  deemed  to  have  first 
accrued,  and  the  time  when  it  actually  did  first  accrue,  would  not 
be  protected  by  the  saving  in  sect  16.  It  may  be  convenient,  with 
a  view  to  those  objections,  to  consider  what  was  the  law  respect- 
ing limitations  of  claims  of  real  property,  particularly  of  rents, 
before  the  passing  of  the  Act  in  question.  Those  limitations 
depended  on  the  Stat  32  Hen.  VIIL,  a  2,  and  21  Jac.  I,  c.  16. 

The  latter  statute  limited  entries,  and  consequently  eject- 
[*  180]  ments,  to  twenty  *  years  after  the  right  and  title  of  entry 

accrued,  and  limited  formedons  in  descender,  remainder, 
or  reverter  to  twenty  years  after  the  title  and  cause  of  action  first 
descended  or  fallen.  This  statute  had  no  application  to  dis- 
tresses, or  to  any  action  for  rent,  except  actions  of  formedon. 
Seal  actions  in  general,  and  distresses  for  rent,  were  limited,  at 
the  time  of  the  passing  of  the  3  &  4  Will.  IV. ,  as  far  as  they 
were  subject  to  limitation  by  the  32  Hen.  VIIL,  c.  2.  The  1st, 
2nd,  and  3rd  sections  of  this  Act  limited  the  time  for  bringing 
writs  of  right  on  the  seisin  of  an  ancestor  to  sixty  years,  possessory 
actions  on  the  seisin  of  the  ancestor  to  fifty  years,  and  all  actions 
on  the  seisin  of  the  demandant  to  thirty  years,  respectively. 
Each  of  these  terms  began  from  the  time  of  seisin  of  the  ancestor 
or  the  demandant,  not  from  the  time  of  the  first  accruing  of  the 
action ;  and  in  the  case  of  rent,  the  seisin  to  maintain  such  action 
must  be  actual  seisin  by  receipt  of  rent :  Littleton,  ss.  235,  465 ; 
so  that,  under  this  statute,  the  limitation  for  real  actions  for  the 
recovery  of  rents  ran  from  the  last  receipt,  not  from  the  accruing 
of  the  cause  of  action.  By  sect  4  of  this  Act  of  Hen.  VIIL  it  is 
provided  *  that  no  person  shall  make  any  avowry  or  cognisance 
for  any  rent,  &c.,  and  allege  any  seisin  of  any  rent,  &c.,  in  the 
same  avowry  or  cognisance,  in  the  possession  of  his  or  their  ances- 
tor or  predecessor,  or  in  his  own  possession,  or  in  the  possession 
of  any  other  whose  estate  he  shall  pretend  or  claim  to  have  above 
fifty  years  next  before  the  making  of  the  said  avowry  or  cog- 
nisance. *  And  by  sect  6,  if  the  avowrant,  &c. ,  could  not  prove  the 
seisin  within  the  time  appointed,  if  the  same  seisin  were  traversed, 
he  was  barred  It  was  by  these  sections  only  that  the  time  for 
making  distresses  for  rent  was  limited,  down  to  the  time  of  the 
3  &  4  Will  IV.,  c.  27.     Upon  these  sections  it  was  held  that 

they  did  not  extend  to  a  rent  created  by  deed,  or  reserved 
[*  181]  on  a  gift  in  *  tail,  aa  to  which  there  was  no  term  of  limi- 
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tation.  Sir  W.  Foster's  Case,  8  Co.  Rep.  64  b.  It  was  also 
determined  that  these  sections  did  not  require  seisin  in  fact,  but 
would  be  satisfied  by  seisin  in  law,  which,  before  the  statute, 
was  sufficient  to  enable  the  person  so  seised  to  distrain,  though 
not  to  maintain  an  assize,  for  which  seisin  in  fact  by  payment 
was  necessary.  But  whether  the  seisin  were  one  in  fact,  as  by 
payment  of  rent,  or  in  law,  as  by  attornment,  or  by  actual  seisin 
of  some  other  service  than  the  rent,  as  fealty,  &c.,  or  by  the 
acquisition  of  an  estate  which  authorised  a  distress  without 
attornment,  as  by  devise,  &c. ,  the  time  of  limitation  ran  not  from 
the  accruing  of  the  right  to  distrain,  but  from  the  time  of  the 
seisin,  in  fact  or  in  law,  which  time  might  be  before  the  right  to 
distrain  accrued.  BevU's  Case,  4  Co.  Sep.  8;  Litt,  ss.  565,  585; 
and  see  the  Stat.  4  Anne,  c.  16,  ss.  9  and  10.  It  may  also  be 
remarked,  that,  in  appointing  the  seisin  as  the  point  at  which 
limitation  should  begin,  the  statute  of  32  Hen.  VIII.  followed 
the  still  older  Statutes  of  Limitations ;  the  Statute  of  Merton,  20 
Hen.  III.,  c.  8.  and  that  of  Westminster  Ist,  3  Edw.  I,  c.  39,  fix- 
ing a  limitation  from  the  time  of  seisin  in  real  actions,  and  that 
of  Westminster  2nd,  13  Edw.  I,  stat  1,  c.  2,  limiting  the  time 
for  distresses  for  services  in  like  manner.  The  present  Act,  there- 
fore, in  directing  the  limitation  to  run  from  a  time  before  the 
right  accrues,  would  not  be  adopting  any  new  principle,  but 
would  be  conformable  to  the  law  which  prevailed  from  the  time 
of  Hen.  III.  till  3  Will.  IV.  The  form,  indeed,  in  which  this 
intention  is  expressed  is  somewhat  strange  and  paradoxical,  in 
directing  a  right  of  action  to  be  deemed  to  have  first  accrued, 
when  none  has  accrued  at  all ;  but  the  words  of  tlie  Act  are  cer- 
tainly capable  of  this  sense,  which  is,  indeed,  the  most  obvious 
one ;  and  a  similar  arbitrary  use  of  language  is  not  with- 
out example  in  recent  *  legislation ;  and  the  substance  and  [*  182] 
eflfect  of  the  provision,  in  pointing  out  the  time  from 
which  limitation  is  to  run,  is  nothing  more  than  might  be 
expected,  looking  to  the  law  as  it  had  long  existed,  and  at  the 
precedents  of  legislation  on  the  subject  There  does  not  there- 
fore seem  to  be,  in  this  respect,  such  a  contradiction  between  the 
probable  intent  of  the  Legislature  and  the  construction  of  the 
words  of  the  Act,  adopted  by  the  Court  of  Exchequer,  as  makes 
it  necessary  to  have  recourse  to  a  forced  construction  to  reconcile 
the  words  and  the  intent     The  inconvenience  of  a  person  coming 
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under  disability  after  the  receipt  of  rent,  and  before  the  right  of 
action,  &c.,  accrued,  was  strongly  pressed,  and  is  indeed  more 
substantial;  but  it  is  to  be  observed  that  the  Legislature,  in 
passing  this  Act,  has  in  a  much  more  important  instance  left  the 
rights  of  persons  under  disability  unprotected,  inasmuch  as  sect 
42,  which  bars  the  recovery  of  arrears  after  six  years,  has  no  proviso 
in  favour  of  such  persons.  The  circumstance,  therefore,  of  their 
not  being  perfectly  protected  by  the  16th  section  does  not  aflford 
a  ground  for  presuming  against  a  construction  which  involves 
that  consequence. 

We  do  not  think  it  necessary  to  review  some  other  arguments 
and  possible  cases  which  were  put  at  the  bar,  nor  to  pursue  the 
reasonings  upon  them,  which  will  be  found  in  the  report  of  this 
case  in  16  M.  &  W.  547.  We  proceed  upon  the  words  of  the  2nd 
and  3rd  sections  of  the  statute,  which  are  plain,  and  to  which  we 
do  not  feel  ourselves  justified  in  giving  any  other  meaning  than 
that  which  was  given  to  them  by  the  Court  below. 

Judgment  affirmed. 
ENGLISH  NOTES. 

See  notes  to  Grant  v.  Ellis,  15  E.  C.  465,  472. 

The  point  referred  to  in  the  judgment  (15  E.  G.  470),  as  to  the  clear 
right  of  the  lessor  to  bring  ejectment  within  the  statutory  period  from 
the  termination  of  the  lease  although  the  payment  of  rent  bad  been 
omitted  for  more  than  twenty  years  during  the  currency  of  the  term, 
was  decided  by  a  strong  Court  (Pabke,  B.,  Alderson,  B.,  Gitrney,  B., 
and  RoLFE,  B.),  in  Doe  d.  Davy  v.  Oxenham  (1840),  7  M.  &  W.  131, 
10  L.  J.  Ex.  6.  That  the  right  of  the  reversioner  would  be  barred 
(under  sect.  9  of  the  Act  3  &  4  Will.  IV.,  c.  27)  by  the  receipt  by  a 
tortious  claimant  of  rent  reserved  by  a  lease  (exceeding  20s,)  ioi  a 
period  of  more  than  twenty  years  (now  twelve  years),  was  made  clear 
by  the  judgment  of  the  Court  in  Doe  d,  Angell  v.  Angell  (1846),  9  Q. 
B.  328,  15  L.  J.  Q.  B.  193,  10  Jur.  705. 

It  has  been  questioned  whether  —  notwithstanding  the  interpreta- 
tion of  "rent,"  in  sect.  1  of  3  &  4  Will.  IV.,  c.  27,  as  extending  to 
''heriots,"  having  regard  to  the  proviso,  **  except  where  the  nature  of 
the  provision  or  the  context  of  this  Act  shall  exclude  such  coustruc- 
tion  "  —  the  limitations  of  the  statute  can  apply  so  as  to  extinguish  the 
right  from  time  to  time  as  the  occasion  arises,  to  take  a  heriot;  and  in 
an  action  of  trespass  for  seizing  a  horse  as  heriot,  it  was  decided  that 
it  was  no  defence  to  plead  that  on  another  occasion  more  than 
twenty  years  before  a  heriot  became  due,  and  the  then  lord,  who  was 


K,  C.  VOL.  XVI.]      SECT.  ni.  —  RELATING  TO  LAND,  ETC.  327 

Vo.  1$.  —  D0  Beanyoir  v.  Oven.  —  Votei. 

the  defendant's  predecessor  in  title,  did  not  seize  it.  Lord  Zouche  v. 
Dalbiac  (1875),  L.  R.  10  Ex.  172,  44  L.  J.  Ex.  109,  33  L.  T.  221,  23 
W.  R.  564. 

The  proprietor  of  lands  out  of  which  a  certain  fee-farm  rent  issued, 
and  of  other  lands,  after  conveying  away  all  the  lands  out  of  which  the 
rent  issued,  continued  to  pay  the  rent,  while  the  new  proprietor  of  the 
lands  paid  no  rent,  and  the  person  entitled  to  the  rent  had  no  notice 
that  the  lands  which  were  suhject  to  the  rent  had  been  conveyed  away. 
The  payment  continued  to  be  made  by  the  former  proprietor  and  his 
successors,  including  the  defendant,  for  many  years,  until  the  defend- 
ant, being  informed  by  his  agent  that  he  was  paying  the  rent  by 
mistake,  refused  to  pay  ifc  any  longer  and  referred  the  owner  of  the 
rent  to  the  new  proprietor  of  the  lands.  This  proprietor  declining  to 
pay,  and  setting  up  the  Statute  of  Limitations,  it  was  held  (1),  that 
there  was  no  discontinuance  of  receipt  of  the  rent  until  the  refusal  to 
pay;  and  (2),  that,  in  the  absence  of  evidence  as  to  the  particular 
arrangements  made  upon  the  occasion  of  the  conveyance  of  the  lands, 
—  the  conveyance  itself  being  expressed  to  be  free  from  incumbrances 
and  containing  no  reference  io  the  rent,  —  it  must  be  presumed  that 
the  continued  payment  of  the  rent  by  the  former  proprietor  and  his 
successors  was  made  under  some  arrangement  entered  into  at  the 
time  of  the  purchase,  by  which  the  payments  were  to  be  made  by  the 
former  proprietor  on  behalf  of  the  new  proprietor.  Adnam  v.  Earl 
of  Sandwich  (1877),  2  Q.  B.  D.  485,  46  L.  J.  Q.  B.  612. 

Where  land  is  held  by  the  lessee  of  a  corporation  under  a  void  lease 
for  which  no  renfc  is  paid,  the  statute  runs  against  the  corporation  from 
the  time  when  possession  was  given,  and  after  the  statutory  period 
from  that  time  has  run,  the  title  of  the  corporation  is  extinguished. 
Magdalen  Hospital  v.  Knotts  (H.  L.  1879),  4  App.  Cas.  324,  15  R. 
C.  417. 

In  Hughes  v.  Coles  (1884),  27  Ch.  D.  231,  53  L.  J.  Ch.  1047,  51  L. 
T.  226,  33  W.  R.  27,  a  question  arose  in  a  partition  suit  as  to  whether 
the  arrears  of  a  certain  annuity  were  still  capable  of  being  recovered. 
By  an  indenture  dated  in  1833,  land  was  conveyed  to  trustees  upon 
trust,  as  to  a  moiety,  that  immediately  after  the  death  of  M.  they  should 
out  of  the  moiety  of  the  rents  and  profits  pay  to  J.  and  his  heirs,  or 
permit  him  and  them  to  receive,  an  annuity  of  £8  half-yearly.  M. 
died  in  1857.  No  payment  was  ever  made  of  the  annuity ;  and  the 
annuitant  first  made  a  claim  in  1884.  It  was  held  by  Kat,  J.,  that 
under  the  Real  Property  Limitation  Act,  1874,  an  annuity  charged 
upon  land  was  "rent "  within  the  interpretation  clause;  that  by  reason 
of  the  lapse  of  more  than  twelve  years  the  arrears  of  the  annuity  could 
not  have  been  recoverable  if  there  bad  not  been  a  trust;   and  therefore 
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that  under  sect.  10  of  the  Act  no  arrears  were  recoverable  although 
there  was  a  trust  which  preserved  the  liability  to  the  annuity  for  the 
future. 

In  an  action  by  lay  impropriators  for  tithes  payable  upon  certain 
houses  in  the  city  of  London,  claimed  under  the  Act  37  Hen.  VIII., 
c.  12,  there  being  no  evidence  that  any  payment  in  respect  of  the 
houses  had  ever  been  made,  it  was  held  that  the  payments  claimed  were 
not  tithes  in  the  proper  sense  of  the  word,  but  annuities  charged  upon 
land,  and  so  falling  within  the  definition  of  ^*  rent "  in  the  statute  3  & 
4  Will.  IV.,  c.  27,  s.  1 ;  and  that  the  recovery  of  any  such  payment  was 
barred  by  the  2nd  section  of  the  Act.  Payne  v.  Esdaile  (H.  L.  1889), 
13  App.  Cas.  613,  58  L.  J.  Ch.  299,  59  L.  T.  568,  37  W.  K  273. 
Compare  the  case  of  the  Ecclesiastical  Commissioners  v.  Mowe  (H.  L* 
1880),  5  App.  Cas.  736,  49  L.  J.  Q.  B.  771,  43  L.  T.  353,  29  W.  E. 
159,  where  the  Court  held  the  limitation  under  section  29  of  the  Act 
3  &  4  Will.  IV.,  c.  27,  to  be  applicable. 

The  right  to  a  quit-rent  payable  in  respect  of  a  copyhold  tenement 
is  a  "rent"  within  section  1  of  the  statute  3  &4  Will.  IV.,  c. 27,  and 
was  held  to  be  extinguished  under  that  statute  and  the  Beal  Property 
Limitation  Act,  1874  (37  &  38  Vict.,  c.  57),  by  non-payment  for  fifteen 
years.  Horvitt  v.  Earl  of  Harrington,  1893,  2  Ch.  497,  62  L.  J.  Ch. 
571,  68  L.  T.  703,  41  W.  R.  664. 

AMERICAN  NOTES. 

Grant  v.  Ellis  is  cited  in  AngeU  on  Limitations,  p.  441.  After  an  omission 
to  pay  rent  for  a  very  great  lapse  of  time,  a  dissolution  of  the  relation  of  land- 
lord and  tenant  may  be  presumed.  Wkaley  v.  Wkaley^  1  Spear  (So.  Car.), 
225. 

No.  19.  — SMITH  V.  LLOYD. 
(1854.) 

RULE. 

The  "right  to  make  an  entry,"  &c.,  under  the  Real 
Property  Limitation  Act,  1833  (3  &  4  Will.  IV.,  c.  27), 
refers  to  an  entry  by  the  person  entitled  while  another 
person  is  in  possession  ;  and  where  there  is  no  actual  pos- 
session of  the  subject,  as  in  the  case  of  unopened  mines, 
where  the  surface  is  held  under  a  conveyance  which  re- 
served the  minerals,  the  statute  does  not  apply  so  as  to  bar 
the  title  to  the  minerals. 
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Smith  V.  Lloyd  and  others. 

9  Ezch.  562-575  (8.  c.  23  L.  J.  Ex.  194). 

Statute  of  Limitations.  —  Bight  of  Entry.  —  Minerals. 

Where  the  owner  of  the  fee  simple  of  a  close,  with  minerals  under  it,  [562] 
conveys  the  surface  reserving  the  minerals,  with  the  right  of  entry  to  get 
them,  and  he  afterward  grants  the  minerals  with  such  right,  mere  non-user 
for  more  than  forty  years,  no  other  person  having  worked  or  having  been  in  pos- 
session  of  the  minerals,  is  not  8ufl5cient,  under  the  3  &  4  Will.  IV.,  e.  7,  ss.  2 
and  3y  to  bar  the  grantee's  right  of  entry  to  get  the  minerals.  That  statute  does 
not  apply  to  cases  of  want  of  actual  possession  by  the  plaintiff,  but  to  those 
cases  only  where  he  has  been  out  of  it,  and  another  party  has  been  in  possession 
for  the  prescribed  time ;  for  there  must  be  both  absence  of  possession  by  the 
person  who  has  the  right,  and  actual  possession  by  another,  whether  adverse  or 
not,  to  be  protected,  to  bring  the  case  within  the  statute. 

The  first  count  of  the  declaration  stated  that  the  defendants 
broke  and  entered  certain  land  of  the  plaintiff,  being  a  close  called 
the  Free  Piece,  and  broke  down  part  of  the  fences  thereof, 
and  dug  up  and  removed  the  surface  *  soil  of  the  said  close,  [*  563] 
and  dug  up  and  sunk  a  deep  hole  in  the  said  close,  and 
placed  the  said  surface  soil  so  removed  as  aforesaid,  and  the  earth 
and  soil  dug  out  of  the  said  hole,  on  another  part  of  the  surface  of 
the  said  close,  and  thereby  incumbered  the  same,  and  also  dug 
and  got  out  of  the  said  close  from  under  the  surface  of  the  same 
large  quantities  of  coal,  ironstone,  and  other  minerals  of  the  plain- 
tiff, from  certain  veins  and  seams  thereof  lying  in  the  said  close  of 
the  plaintiff  under  the  surface  of  the  same,  and  wrongfully  con- 
verted the  same  to  the  use  of  them  the  defendants. 

The  defendants  pleaded,  thirdly,  to  the  alleged  trespasses  to  and 
upon  the  close  in  the  first  count  mentioned,  that,  in  the  year  1725, 
one  Eichard  Parkes  was  seised  in  his  demesne  as  of  fee  of  and  in 
the  said  close,  and  the  coal,  ironstone,  and  other  minerals  under 
the  same ;  and  that  by  an  indenture  made  on  the  5th  of  May  in 
that  year  the  said  B.  Parkes  bargained,  sold,  released,  and  confirmed 
to  John  Rowley  and  his  heirs  the  said  close,  excepting  and  reserv- 
ing unto  the  said  B.  Parkes,  his  heirs  and  assigns,  all  mines  of  coal, 
stone,  and  other  mines  whatsoever,  which  then  were  or  thereafter 
should  be  in,  upon,  within,  or  under  the  same,  and  also  free  liberty 
therein  and  thereupon  at  any  time  or  times  thereafter  to  dig, 
search  for,  bore,  and  get  all  the  said  coal,  stone,  and  other  mine 
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whatsoever,  and  also  free  ingress,  egress,  and  regress,  at  all  times 
hereafter,  in,  upon,  to,  and  from  the  same  premises,  or  any  part 
thereof,  and  therein  and  thereupon  to  lay,  stack,  or  ruck  up  any 
coal,  stone,  or  other  mine  whatsoever,  and  with  horses,  waggons, 
carts,  or  otherwise  howsoever,  to  have,  take,  and  carry  away  the 
same  at  his  and  their  wills  and  pleasure.  And  the  said  J.  Eowley 
did  thereby  covenant,  promise,  and  agree  for  himself  and  his  heirs, 
to  and  with  the  said  R  Farkes,  his  heirs  and  assigns,  that  he  the 
said  R  Parkes,  his  heirs  and  assigns,  and  his  and  their  servants, 

workmen,  and  agents,  at  any  time  or  times  thereafter, 
[•  564]  *  should  and  might  enter  into  and  upon  the  said  close  or 

any  part  thereof,  and  therein  and  thereupon  dig,  search 
for,  bore,  and  get  all  and  any  part  of  the  coal,  stone,  and  other 
mine  whatsoever,  which  then  were  or  thereafter  should  be  in,  upon, 
within,  or  under  the  same,  and  in  and  upon  the  said  close  should 
and  might  also  lay,  stack,  or  ruck  any  coal,  stone,  or  any  other 
mine  whatsoever,  and  carry  away  the  same,  without  any  let,  suit, 
or  hindrance  of  or  by  the  said  J.  Eowley,  his  heirs  or  assigns,  or 
any  person  lawfully  claiming  or  to  claim  from  or  under  him  or 
them ;  and  further,  that  the  plaintiff,  at  the  time  when,  &c ,  claimed 
to  be  and  was  entitled  to  the  said  close  and  surface  and  soil  thereof 
from,  by,  and  under  the  said  J.  Rowley,  his  heirs  and  assigns,  and 
not  otherwise ;  and  that,  at  the  same  times,  the  defendants  and 
certain  other  persons  were  seised  in  fee  or  otherwise  entitled 
from  and  under  the  said  R.  Parkes,  of,  in,  and  to  the  coal,  stone, 
and  other  minerals  in  and  under  the  said  close,  with  such  powers, 
rights,  and  privileges  concerning  and  relating  to  the  same  as  were 
and  are  excepted  and  reserved  in  and  by  the  said  indenture  to  the 
said  R  Parkes  as  hereinbefore  mentioned ;  wherefore  the  defend- 
ants, at  the  said  times  when,  &c.,  in  order  to  dig,  search  for,  bore, 
and  get  certain  stone,  coal,  and  minerals,  in  and  under  the  said 
close,  did  in  their  own  right,  and  with  the  acquiescence  of  the  said 
other  persons,  enter  upon  the  same  and  commit  the  supposed  tres- 
passes to  which  this  plea  is  pleaded,  such  acts  being  reasonable 
and  necessary  in  that  behalf. 

The  plaintiffs  replied,  secondly,  to  this  plea,  that  all  the  tres- 
passes in  the  first  count  mentioned  were  committed  more  than  five 
years  after  the  passing  of  the  3  &  4  Will.  IV.,  c.  27,  intituled,  &c. 
And  further,  that  the  entry  in  the  first  count  mentioned  was  an 
entry  as  well  into  and  upon  the  coal,  ironstone,  and  other  minerals, 
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whereof  the  said  R  Parkes  was  seised  in  his  demesne  as  of  fee,  as 
in  the  said  plea  mentioned,  and  which  were  the  coal,  iron- 
stone, *  and  minerals  of  the  plaintiff,  as  in  the  first  count  [*  565] 
mentioned,  as  into  and  upon  the  surface  of  the  said  close 
in  that  count  mentioned;  and  further,  that  such  entry  was  not 
made  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  the  same  first  accrued  to  the  defendants  or  any  or  either 
of  them,  or  to  any  person  or  persons  through  whom  they  ox  any  or 
either  of  them  claim  or  claims.  And  further,  that  no  person  to 
whom  the  right  of  making  any  such  entry  as  aforesaid  on  the  said 
close,  coal,  ironstone,  and  other  minerals,  in  which,  &c.,  in  the  said 
first  count  mentioned,  first  accrued,  was  under  the  disability  of 
infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or  absence 
beyond  the  seas  at  any  time  within  ten  years  next  before  the  mak- 
ing by  the  defendants  of  the  said  entry  in  the  first  count ;  by  means 
of  which  said  premises  the  right  and  title  of  the  defendants  to  the 
coal,  ironstone,  and  other  minerals  in  the  said  first  count,  and  in 
the  said  plea  mentioned,  and  to  enter  the  said  close  in  respect  of 
the  same,  were  at  the  time  when,  &c.,  extinguished  by  virtue  of  the 
aforesaid  statute. 

There  was  a  third  replication  to  this  plea,  alleging  a  limitation  of 
forty  years  instead  of  twenty. 

The  defendants  rejoined  to  these  replications,  that  at  the  time  of 
the  making  by  the  said  B.  Parkes  of  the  said  indenture  of  the  3rd 
of  May,  1725,  the  said  R.  Parkes  was  seised  in  his  demesne  as  of 
fee,  and  was  in  possession  of  both  the  surface  of  the  said  close  and 
the  soil  thereof,  and  of  the  said  coal,  ironstone,  and  other  minerals 
in,  upon,  within,  and  under  the  same;  and  that,  from  the  time  of 
the  making  of  the  said  indenture,  the  said  R  Parkes,  and  divers 
persons  from  time  to  time  claiming  and  entitled  to  the  same  estate 
and  interest  in  the  said  coal,  ironstone,  and  other  minerals,  under 
the  said  R  Parkes,  including  the  defendants  and  the  said  other 
persons  in  the  said  plea  mentioned  respectively,  always  continued 
to  be  and  were,  up  to  and  at  the  time  of  the  committing  of 
the  supposed  *  trespasses  in  the  first  count  mentioned,  in  [*  566] 
possession  of  the  said  coal,  ironstone,  and  other  minerals, 
and  entitled  to  such  possession,  together  with  such  powers,  rights, 
and  privileges  concerning  and  relating  to  the  same  as  were  and  are 
excepted  and  reserved  in  and  by  the  said  indenture  to  the  said  E. 
Parkes,  his  heirs  and  assigns.    And  that  neither  the  said  R  Parkes, 
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nor  any  of  the  said  persons  claiming  and  entitled  as  aforesaid  under 
him,  M^ere  at  any  time,  nor  were  the  defendants,  or  the  said  other 
persons  in  that  plea  mentioned,  at  any  time  dispossessed  of  such 
mines  or  any  part  thereof,  nor  did  the  said  B.  Parkes,  nor  any  of 
such  persons,  at  any  time  discontinue  such  possession  thereof,  nor 
have  the  defendants,  or  the  said  persons  in  that  plea  mentioned,  at 
any  time  discontinued  such  possession. 

Surrejoinder,  that,  after  the  making  by  the  said  B.  Parkes  of  the 
said  indenture,  and  more  than  forty  years  before  the  committing 
of  the  trespasses  in  the  introductory  part  of  the  defendants'  third 
and  fourth  pleas  mentioned,  the  said  R  Parkes  died ;  and  further, 
that  the  said  persons  in  the  said  second  rejoinder  mentioned  and 
described  as  divers  persons  from  time  to  time  claiming  and  entitled 
to  the  same  estate  and  interest  in  the  said  coal,  ironstone,  and 
other  minerals,  under  the  said  R  Parkes,  including  the  defendants 
and  the  said  other  persons  in  the  said  third  plea  mentioned,  did  not 
nor  did  any  or  either  of  them  ever  enter  upon,  nor  did  they  or  any 
or  either  of  them  ever  acquire  possession,  nor  were  they  or  any  or 
either  of  them  ever  in  possession  of  the  said  coal,  ironstone,  and 
other  minerals,  or  any  of  them,  until  the  said  defendants  committed 
the  trespasses  in  the  introductory  part  of  those  pleas  mentioned. 

Bebutter,  that  neither  the  said  J.  Bowley,  nor  any  person  claim- 
ing under  him,  nor  the  plaintiff,  nor  any  other  person  whatever,  at 
any  time  entered  upon  or  worked  the  said  coal,  ironstone,  or  other 
minerals,  or  any  part  thereof. 

Demurrer,  and  joinder. 
[*  567]       *  The  demurrer  having  been  argued,  the  Court  took 

time  for  consideration. 
[571]        The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  —  The  question  intended  to  be  raised  by  the 
pleadings  in  this  case  is,  whether,  where  more  than  a  century  ago, 

the  owner  of  the  fee  simple  of  a  close  with  a  stratum  of 
[*  572]  coal  and  other  minerals  under  it  conveyed  the  *  surface  to 

one  under  whom  the  plaintiff  claims,  reserving  the  minerals 
and  a  right  of  entry  to  get  them  to  another  under  whom  the 
defendants  claim,  that  right  of  entry  is  barred  by  simple  non-user 
for  more  than  forty  years,  no  other  person  having  worked  or  been 
in  possession  of  the  mines. 

We  have  not  the  slightest  doubt  that  the  title  of  the  grantees  of 
the  mines  is  not  barred  in  this  case  under  the  3  Will.  lY.,  c.  27,  ss.  2 
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and  3,  for  we  are  clearly  of  opinion  that  that  statute  applies  not  to 
cases  of  want  of  actual  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of  and  another  in  possession  for  the 
prescribed  time.  There  must  be  both  absence  of  possession  by  the 
person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within  the 
statute.  We  entirely  concur  in  the  judgment  of  Blackburne,  Ch. 
J.,  in  McDonnell  v.  M'Kinty,  10  Ir.  Law  Eep.  514,  and  the  princi- 
ple upon  which  it  is  founded.  The  only  doubt  with  us  has  been 
whether  the  pleadings,  somewhat  complicated  and  inartificial,  do 
admit  all  the  facts  sufficiently  to  raise  the  real  question  between 
the  parties.  It  is  to  be  regretted  that  the  litigant  parties  have  not 
raised  the  point,  as  easily  might  have  been  done  without  resorting 
to  these  long  and  complicated  pleadings,  which  are  very  difficult  to 
understand.    We  think,  upon  consideration,  that  they  do  not. 

The  declaration  is  for  breaking  and  entering  the  plaintiffs  close, 
damaging  the  surface,  and  getting  the  plaintiffs  minerals  out  of  it. 

The  plea  states  that  in  1725  Bichard  Parkes  was  seised  in  fee 
both  of  the  close  and  minerals,  and  then  conveyed  the  close  to  one 
Rowley,  under  whom  the  plaintiff  claims,  excepting  the  minerals 
to  himself,  his  heirs  and  assigns,  and  reserving  liberty  to 
enter  and  get  them.  The  plea  *  goes  on  to  state  that  the  [•  573] 
plaintiff  was  entitled,  under  Rowley,  to  the  close  and  sur- 
face, and  the  defendants  were  seised  or  otherwise  entitled  under 
Parkes 'to  the  excepted  minerals,  and  justifies  the  trespasses  in  the 
exercise  of  the  reserved  liberty. 

The  plaintiff  replies  that  the  entry  made  by  the  defendants  on 
the  surface  and  minerals  was  not  within  twenty  years  next  after 
the  time  to  make  the  same  accrued  to  the  defendants,  or  any  one 
under  whom  they  claim,  and  proceeds  to  negative  the  disability  of 
the  defendants'  infancy,  &c.,  concluding  that  the  right  of  entry 
was  extinguished. 

Another  replication  states  the  period  of  limitation  of  forty  years, 
but  nothing  turns  upon  this  difference. 

The  rejoinder  states  that,  at  the  time  of  the  execution  of  the 
indenture  of  1725,  Richard  Parkes  was  in  possession  both  of  the 
surface  and  the  mines,  and  that  he  and  his  assigns  continued  to  be 
in  possession  of  the  coal  and  ironstone  to  the  time  of  the  trespass ; 
and  that  neither  Richard  Parkes,  nor  the  persons  claiming  under 
him,  ever  were  dispossessed,  or  discontinued  such  possession. 
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The  surrejoinder  admits  Bichard  Parkes  to  have  been  in  posses- 
sion, but  denies  that  his  assigns  or  the  defendants  ever  were  in  the 
actual  possession  or  ever  acquired  actual  possession  of  the  minerals. 

The  rebutter  states  that  neither  Rowley,  nor  any  person  under 
him,  nor  any  other  person,  at  any  time  entered  upon  or  had  worked 
the  minerals ;  to  which  there  was  a  demurrer.  Mr.  Gray  argued, 
that  the  plaintiff's  possession  of  the  minerals  at  the  time  of  the 
trespass  was  admitted  by  the  plea,  and  that  the  rebutter  contradict- 
ing the  fact  of  the  plaintiff  or  his  predecessors  having  ever  entered 
or  worked  the  minerals,  or  any  part,  only  negatived  one  of  the 
modes  by  which  possession  of  the  minerals  could  be  gained,  not  all ; 
and  that  there  were  others  not  negatived,  —  for  instance,  the  taking 
of  a  lease  of  the  minerals  by  the  plaintiff  or  his  predecessors, 
[•  574]  or  the  working  in  the  same  *  stratum  of  minerals  elsewhere 
than  under  the  close  in  which  the  trespass  was  committed. 

The  rebutter  would  have  been  good  if  it  had  stated  that  neither 
Rowley,  nor  any  person  claiming  under  him,  nor  the  plaintiff,  nor 
any  other  person  whatever,  entered  upon  or  worked  the  said  coal, 
&c.,  or  otherwise  acquired  the  possession  thereof.  This  would  have 
been  an  answer  to  the  plaintiff's  case,  for  it  would  have  shown 
that,  though  the  defendants  and  their  predecessors  were  never  in 
possession  of  the  mines,  no  other  person  was.  But  the  rebutter  is 
bad  in  this  respect,  for  it  is  consistent  with  it  that  the  plaintiff 
may  have  had  a  lease  of  the  mines,  which  would  give  him  a  con- 
structive possession  of  the  mines  at  the  time  of  the  trespass,  or  he 
or  his  predecessors  might  have  had  one  which  had  expired  more 
than  the  statutory  time  before  the  entry;  and  then  how  stands 
the  case  on  the  other  pleadings  ?  The  plea  admits  the  plaintiff  to 
be  entitled  to  the  surface,  and  we  think  impliedly  admits  him  to  be 
in  possession  of  it,  and  gives  a  sufficient  implied  colour  of  title  to 
maintain  an  action  of  trespass  to  the  minerals  also ;  for,  primd  facie, 
he  who  is  in  possession  of  the  surface  is  in  possession  of  the  minerals 
also.  The  plea,  therefore,  is  good ;  the  replication  also  is  good,  alleg- 
ing that  the  title  to  enter  accrued  more  than  twenty  years  ago.  The 
traverse  of  this  allegation  would  raise  the  whole  question.  We 
suppose  there  is  such  a  traverse,  or  the  defendants  should  amend. 

The  rejoinder  to  this  replication  does  not  confess  the  repli- 
cation and  avoid  it,  but  is  an  argumentative  denial  of  it,  and, 
as  such,  is  insufficient.  It  is  not  a  complete  denial  of  the  right 
to  enter  having  accrued  more  than  twenty  years  ago.    It  denies 
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that  the  right  of  entry  by  dispossession  or  discontinuance  of  pos- 
session so  accrued,  but  not  if  the  right  of  entry  was  on  the  death 
of  another,  or  other  cases  provided  for  by  the  3rd  section. 

The  rejoinder,  therefore,  is  bad,  and  the  surrejoinder  is  an  an- 
swer to  the  two  cases  of  dispossession  ahd  discontinuance 
*  of  possession,  for  it  denies  that  the  defendants  ever  had  [*  575] 
any  possession,  and  of  course  never  could  have  been  dis- 
possessed or  have  discontinued  possession.  Therefore  the  judgment 
on  these  pleadings  is  for  the  plaintiff,  with  liberty  for  either  party 
to  amend,  JvdgmeTUfor  the  plaintiff  accordingly. 

ENGLISH  NOTES. 

Where  a  trespasser  takes  possession  of  the  land  of  another,  and  with- 
out haying  held  long  enough  to  acquire  title,  abandons  the  possession, 
the  person  upon  whom  the  trespass  was  made  is  restored,  without  any 
actual  entry,  to  the  possession  which  he  had  before  the  trespass;  so 
that  the  fact  of  a  squatter  taking  and  holding  possession  of  waste  land 
for  a  period  short  of  the  statutory  period  of  limitation  does  not,  under 
the  Act  3  &  4  Will.  IV.,  c.  27,  create  any  blot  upon  the  title  of  the 
owner,  who  is  deemed  to  be  in  possession  of  the  waste  land  not  in 
actual  occupation  of  another.  IVustees  and  Agency  Co,  v.  ShoH  (P.  C. 
1888),  13  App.  Cas,  793,  58  L.  J.  P.  C.  4,  59  L.  T.  677,  37  W.  R.  433. 

What  is  discontinuance  of  possession  so  as  to  effect,  in  the  statutory 
period,  a  change  of  ownership  is  a  question  depending  sometimes  on 
fine  distinctions.  The  following  cases  may  be  referred  to :  Norton  r. 
London  &  North  Western  Railway  Co.  (C.  A.  1879),  13  Ch.  D.  268, 
41  L.  T.  429,  28  W.  R.  173;  Leigh  v.  Jack  (C.  A.  1879),  5  Ex.  D.  264, 
49  L.  J.  Ex.  220,  42  L.  T.  463,  28  W.  R.  462  ;  Marshall  v.  Taylor  (C. 
A.),  1896,  1  Ch.  641,  64  L.  J.  Ch.  416,  72  L.  T.  670.  In  the  last- 
mentioned  case  a  strip  of  land  which  was  assumed  to  have  formerly 
belonged  to  the  plaintiff,  and  which  was  on  the  side  towards  the  plain- 
tiff's land  bounded  by  a  hedge,  was  held  to  have  been  acquired  by  the 
defendant,  who  had  for  more  than  twenty  years  occupied  it  as  part  of 
his  garden,  although  the  plaintiff  had  been  in  the  habit  of  trimming 
both  sides  of  the  hedge  and  bad  twice  opened  up,  in  order  to  cleanse  it, 
a  common  drain  which  be  had  formerly  laid  down  under  the  strip  of 
land. 

AMERICAN  NOTES. 

Adverse  possession  of  the  surface  of  land  for  the  statutory  period  does  not 
carry  with  it  the  possession  of  minerals  below  it,  where  the  title  to  the  latter 
has  been  severed  from  that  of  the  surface  by  deed,  and  the  owner,  seeking  to 
establish  title  to  a  mine,  must  prove  possession  of  the  mine  as  such,  indepen- 
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dently  of  his  possession  of  the  surface.  Caldwell  y.  Capeland,  37  Penn.  St.  427 ; 
78  Am.  Dec.  436,  citing  Barnes  v.  Mawson,  1  M.  &  S.  77 ;  14  R.  R.  397 ;  Wilh 
inson  v.  Proud,  11  id.  33 ;  Cheatham  v.  Williamson,  4  East,  476.  **  It  is  settled, 
that  when  by  a  conveyance  or  reservation  a  separation  has  been  made  of  the 
ownership  of  the  surface  from  that  of  the  underground  minerals,  the  owner  of 
the  former  can  acquire  no  title  to  the  minerals  by  his  exclusive  and  continued 
enjoyment  of  the  surface.  Caldwell  v.  Copeland,  1  Wright  (37  Penn.  St.),  427. 
Nor  does  the  owner  of  the  minerals  lose  his  right  or  his  possession  by  any 
length  of  nonmser.  Seaman  v.  Vandrey,  16  Ves.  390 ;  Smith  v.  Lloyd,  9  Exch. 
562.  He  must  be  disseised  to  lose  his  right ;  and  there  can  be  no  disseisin  by 
act  that  does  not  actually  take  the  minerals  out  of  his  possession.  There 
seems  to  be  no  reason  why  the  Statute  of  Limitations  should  not  be  held  ap- 
plicable to  all  corporeal  hereditaments,  including  those  that  are  only  sub.sur- 
face  rights.  The  British  statute  of  3  &  4  Will.  IV.,  c.  27,  certainly  is  applicable 
to  such  rights,  and  it  can  hardly  be  said  to  be  more  comprehensive  than  ours. 
In  Caldwell  v.  Copeland,  it  was  said  that  adverse  possession  of  the  mine  by 
the  owners  of  the  siirf ace,  for  the  statutory  period,  would  avail  as  title.  But 
possession  must  be  distinct  from  that  of  the  surface.  It  is  unaided  by  sur- 
face rights  or  surface  occupancy.  What,  then,  is  adverse  possession  of  the 
coal  in  a  tract  of  land,  in  a  case  where  the  owner  of  the  land  has  by  deed 
severed  the  ownership  of  the  coal  from  the  ownership  of  the  surface  ?  Its 
nature  cannot  be  changed  by  the  fact  that  it  is  more  difficult  of  enjoyment. 
Like  adverse  possession  of  every  other  corporeal  hereditament,  it  must  be  ac- 
tual (as  distinguished  from  constructive),  exclusive,  continued,  peaceable,  and 
hostile,  for  twenty-one  years,  in  order  to  give  title  under  the  Statute  of  Limi- 
tations. There  is  no  reason  for  adopting  a  less  stringent  rule.  The  owner  of 
the  surface  can  acquire  title  against  the  owner  of  the  minerals  underneath  by 
no  acts,  or  continuous  series  of  acts,  that  would  not  give  title  to  a  stranger.  If 
the  owner  of  a  coal-mine  is  not  in  actual  possession,  and  the  owner  of  the  sur- 
face, or  any  other  person,  digs  pits  or  drives  adits  into  the  minerals  and 
carries  on  mining  operations  there  continuously  for  the  statutory  period,  ad- 
versely to  the  right  of  any  other,  he  may  acquire  a  right.  In  such  a  case  he 
takes  actual  possession  of  the  entire  body  of  minerals  in  the  tract  of  land. 
Barnes  v.  Mawson,  1  M.  &  Selw.  77.  He  may  therefore  acquire  a  title  of  the 
whole.  But  inasmuch  as  there  cannot  be  any  residence  upon  the  coal,  or  cul- 
tivation, without  continual  pedis  possessio,  or  retention  of  the  hold  upon  the 
mine,  there  can  be  no  ouster  of  the  owner,  and  consequently  no  acquisition  of 
a  right.  If  one  dig  turves  or  cuts  wood  upon  another's  land  for  his  own 
family  use,  and  if  he  even  sells  some  of  the  turves  he  dug  or  the  wood  he  cut 
to  his  neighbors,  it  is  not  pretended  that  he  can  acquire  title  to  the  land  by 
such  conduct,  though  repeated  at  intervals  through  the  whole  period  of  twenty- 
one  years.  Yet  such  acts  are  more  notorious,  and  as  much  (if  not  more)  a 
challenge  of  the  owner's  right,  than  is  taking  coal  from  a  coal  deposit,  by  the 
owner  of  the  surface,  for  his  family  use  and  for  the  use  of  his  neighbors:" 
Armstrong  v.  Caldwell,  53  Penn.  St.  287. 

The  severability  of  the  surface  from  the  minerals  is  well  recognized  in  this 
country.  Hartwell  v.  Camman,  2  Stockton  Chancery  (New  Jersey),  128;  72 
Am.  Dec.  448  and  notes. 
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No.  20.  — DOE  A  BAKER  v.  COOMBES 
(1850.) 

RULE. 

Under  The  Real  Property  Limitations  Act,  1833  (3  &  4 
Will.  IV.,  c.  27),  where  another  person  is  in  adverse  pos- 
session, the  person  entitled  does  not,  by  a  merely  formal 
entry  or  other  act  which  does  not  disturb  the  possession, 
stop  the  running  of  the  prescription. 

Doe  d.  Baker  v.  Coombes. 

9  Common  Bench,  714-719  (s.  c.  19  L.  J.  C.  P.  306). 

Statute  of  Limitations,  — Encroachment  —  In^ectual  Entry, 
A.,  more  than  twenty  years  ago,  without  the  permission  of  the  lord,  [714] 
enclosed  a  small  portion  of  the  waste  of  a  manor,  on  which  he  built  him- 
self a  hut.  In  1835,  the  encroachment  having  been  presented  at  the  lord's  court, 
the  then  lord  of  the  manor,  accompanied  by  his  steward,  went  to  the  premises, 
A.*s  family  being  there,  and,  stating  that  he  took  possession,  directed  that  a 
stone  should  bo  taken  out  of  the  wall  of  the  hut,  and  that  a  portion  of  the  fence 
should  be  removed.  All  this  was  done  in  the  absence  of  A.  The  lord  and  his 
steward  then  retired,  and  nothing  more  was  done. 

Held,  that  the  acts  so  done  by  the  lord  did  not  amount  to  a  dispossession  of 
A.,  and  a  resumption  of  possession  by  the  lord,  so  as  to  entitle  the  latter  to 
maintain  ejectment  within  twenty  years  from  that  time. 

This  was  an  action  of  ejectment  brought  by  the  defendant,  the 
lord  of  the  manor  of  Pitfold,  in  the  county  of  Surrey,  to  recover 
the  possession  of  an  acre  of  land,  part  of  the  waste  of  the  manor, 
with  a  hut  erected  thereon,  which  had  been  many  years  occupied 
by  the  defendant 

The  cause  was  tried  before  Wilde,  Ch.  J. ,  at  the  last  Spring 
Assizes  for  Surrey.     The  evidence  was  as  follows:  — 

The  land  in  question,  which  was  situate  on  a  spot  called 
Melcomb  Bottom,  forming  part  of  the  waste  of  the  manor  of 
Pitfold,  in  the  county  of  Surrey,  was  enclosed,  and  the  hut 
erected  by  the  defendant,  without  the  permission  of  the  lord  of 
the  manor,  considerably  more  than  twenty  years  before  the  com- 
mencement of  the  action.  In  the  year  1835,  this  encroachment 
having  been  presented  at  the  lord's  court,  Mr.  Pritchard,  the  then 
lord  of  the  manor,  accompanied  by  one  Woods,  the  steward,  went 
VOL.  XVI. — 22 
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to  the  premises,  and,  finding  the  defendant's  wife  and 
[•  715]  *  family  there,  he  entered,  and  stated  that  he  took  posses- 
sion, and  directed  that  a  stone  should  be  taken  out  of 
the  wall  of  the  hut,  and  that  a  portion  of  the  fence  should  be 
removed.  All  this  was  done  without  any  objection  being  made 
on  the  part  of  Coombes,  who  was  not  then  on  the  spot  Pritchard 
and  the  steward  then  retired. 

His  Lordship  being  of  opinion  that  this  was  not  such  a  taking 
of  possession  by  Pritchard  as  to  entitle  the  lessor  of  the  plaintiff, 
who  claimed  under  him,  to  maintain  ejectment,  directed  the  jury 
to  find  for  the  defendant,  which  they  accordingly  did. 

Montagu  Chambers,  for  the  lessor  of  the  plaintiff,  now  moved 
for  a  new  trial,  on  the  ground  of  misdirection.  The  question  is, 
whether  that  which  was  done  by  Pritchard  in  the  year  1835  did 
not  amount  to  such  a  taking  possession  of  the  land  and  hut  by 
him  as  lord  of  the  manor,  as  to  determine  the  previous  tenancy 
at  will  as  between  him  and  Coombes.  [Williams,  J.  — What 
evidence  was  there  of  a  tenancy  at  will  ?]  A  tenancy  at  will  is 
to  be  inferred  where  a  man  continues  in  possession  of  land  with 
the  acquiescence  of  the  lord,  and  without  evidence  of  any  other 
relation  between  them;  and  such  tenancy  will  be  assumed  to 
continue  until  the  contrary  appears.  If  that  be  so,  the  possession 
of  the  defendant  here  dates  only  from  the  year  1835.  Since  the 
3  &  4  Will.  IV.,  a  27,  s.  10,^  it  is  true,  a  mere  entry  is  not 
enough  to  determine  the  tenant's  possession.  But  here  some- 
thing more  was  done.  The  lord  entered,  and  took  possession  as  of 
his  own  property,  without  any  dissent  on  the  part  of  the  tenant. 
He  thereby  acquired  such  a  possession  as  would  have 
[*  716]  *  enabled  him  to  maintain  trespass.  [Talfourd,  J.  — 
Did  he  turn  the  defendant  and  his  family  out  ?]  No ;  but 
he  exercised  acts  of  ownership.  The  distinction  is  taken  in  Co. 
Litt.  55  b :  *  There  is  an  express  ouster  and  an  implied  ouster ; 
an  express,  as,  when  the  lessor  cometh  upon  the  land,  and  expressly 
forewarneth  the  lessee  to  occupy  the  ground  no  longer;  an  im- 
plied, as,  if  the  lessor,  without  the  consent  of  the  lessee,  enter 
into  the  land,  and  cut  down  a  tree,  this  is  a  determination  of  the 
will,  for  that  it  should  otherwise  be  a  wrong  in  him,  unless  the 
trees  were  excepted,  and  then  it  is  no  determination  of  the  will, 

1  "  No  person  shall  be  deemed  to  have    meaning  of  this  Act,  merely  bj  reason  of 
been  in  possession  of  anj  land  within  the    having  made  an  entry  thereon." 
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for  then  the  act  is  lawful,  albeit  the  will  doth  continue.  If  a 
man  leaseth  a  manor  at  will,  whereunto  a  common  is  appendant, 
—  if  the  lessor  put  in  his  beasts  to  use  the  common,  —  this  is  a 
determination  of  the  will.  The  lessor  may,  by  actual  entry  into 
the  ground,  determine  his  will  in  the  absence  of  the  lessee ;  but 
by  words  spoken  from  the  ground  the  will  is  not  determined  until 
the  lessee  hath  notice.  No  more  than  the  discharge  of  a  factor, 
attorney,  or  such  like,  in  their  absence,  is  suflBcient  in  law  until 
they  have  notice  thereof.*  Assuming  this  to  have  been  a 
tenancy  at  sufferance,  the  acts  done  by  Pritchard  in  1835  would 
be  a  determination  of  that  tenancy;  and  a  new  tenancy  com- 
menced at  that  period.  [Talfourd,  J.  —  You  would  assimi- 
late this  to  the  case  of  Doe  d.  Bennet  v.  Turner,^ 
*  Williams,  J.  —  You  must  make  out  an  original  ten-  [*  717] 
ancy  at  will,  and  a  new  tenancy  at  will;  and  there  is 
no  pretence  for  either.]  That  which  was  done  by  Pritchard 
in  1835  was  done  for  the  express  purpose  of  preventing  any  title 
growing  against  him. 

Wilde,  Ch.  J.  —  I  think  this  case  admits  of  no  doubt.  The 
question  turns  upon  that  which  took  place  in  the  year  1835.  Up 
to  that  time  there  clearly  was  no  tenancy  at  will.  It  appeared 
that,  at  the  time  the  enclosure  was  originally  made,  Coombes 
applied  to  the  lord  for  leave  to  make  it,  and  that  it  was  refused, 
and  the  enclosure  was  made  and  the  hut  afterwards  built  without 
leave.  His  possession  therefore  was  adverse;  and,  unless  the 
acts  done  in  1835  deprive  the  defendant  of  the  benefit  of  the 
Statute  of  Limitations,  this  ejectment  cannot  be  maintained. 
What,  then,  was  done  upon  that  occasion  ?  Pritchard  went  with 
his  steward  to  the  cottage,  the  defendant  not  being  there,  and, 
removing  a  stone  from  the  wall  and  displacing  a  portion  of  the 
fence,  stated  that  he  took  possession.  The  defendant's  wife  and 
family  were*  not  removed  from  the  premises,  or  desired  to  remove. 

1  7  M.  &  W.  226.    There,  A.,  in  1817,  the  parties;  and,  tlierefore,  that,  nnlesg 

let  B.  into  poflsession  of  lands  as  tenant  at  the  fact  of  such  new  tenancy  were  fonnd 

will:  and,  in  1827,  A.  entered  npon  the  by  the  jury,  an  ejectment  brought  by  A. 

lands  without  B.'s  consent,  and  cat  and  in  1839  was  too  late,  inasmuch  as,  by  the 

carried  away  stone  therefrom :  and  it  was  statute  3  &  4  Will.  IV.,  c.  27,  s.  7,  his  right 

held  tliat  this  entry  amounted  to  a  deter-  of  action  first  accrued  at  the  expiration  of 

mination  of  the  tenancy  at  will,  and  that  one  year  after  the  commencement  of  the 

B.  thenceforth  became  tenant  at  suffer-  original  tenancy  at  will,  i.  s.,  in  the  year 

ance.  until,  by  agreement,  express  or  im-  1818. 
plied,  a  new  tenancy  was  created  between 
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Unfortunately  for  the  lord,  he  did  not  do  enough  to  secure  his 
rights.  The  defendant  is  not  to  be  prejudiced  by  what  was  thus 
done  in  his  absence.  I  left  it  to  the  jury  to  say  whether  the  lord 
had  done  enough  to  acquire  possession.  They  found  that  he  had 
not;  and  in  truth  there  was  nothing  to  leave  to  them.  The  acts 
done  by  Pritchard  clearly  amounted  to  no  more  than  an  entry, 
which  since  the  late  statute  is  not  enough  to  bar  the  tenant's 
right  unless  accompanied  by  circumstances  which  would  restore 
the  possession  of  the  land  to  the  lord.  The  tenant  was 
[*  718]  *  not  removed,  nor  was  anything  done  to  disturb  him  in 
his  possession.  He  might  have  brought  trespass.  His 
possession  having  commenced  adversely  more  than  twenty  years 
ago,  and  nothing  having  occurred  to  interrupt  or  put  an  end  to 
it,  this  ejectment  is  clearly  too  late. 

Cresswell,  J.  —  I  am  of  the  same  opinion.  It  seems  to  me 
that  Pritchard,  the  lord,  when  he  intended  to  resume  possession 
of  the  land  in  question  in  1835,  from  a  feeling  of  kindness  to  the 
encroacher,  abstained  from  doing  enough  to  secure  his  rights.  It 
is  clear  that  he  was  out  of  possession,  and  that  there  was  no  tenancy 
at  will  before  the  year  1835.  The  defendant  was  there  as  a  tres- 
passer. The  10th  and  11th  sections  of  the  3  &  4  Will.  IV.,  c.  27, 
must  be  looked  at  together.  The  latter  throws  light  upon  the 
former :  it  enacta  that  "  no  continual  or  other  claim  upon  or  near 
any  land  shall  preserve  any  right  of  making  an  entry  or  distress, 
or  of  bringing  an  action."  That  section  treats  the  making  an 
entry  as  something  more  than  merely  being  on  the  land,  and 
claiming  it.  The  10th  section  seems  to  require  something  more 
than  the  merely  formally  going  upon  the  land.  The  making  an 
entry  amounts  to  nothing  unless  something  is  done  to  divest  the 
possession  out  of  the  tenant  and  revest  it  in  fact  in  the  lord.  We 
are  bound  by  the  plain  words  of  the  statute. 

Williams,  J.  —  I  am  of  the  same  opinion.  It  is  quite  clear 
that  the  lord  was  not  in  possession  of  the  land  and  the  hut  in 
question  in  the  year  1835,  and  that  no  tencmcy  at  will  ever 
existed. 

Talfourd,  J.  —  It  is  with  great  regret  that  I  feel  myself  com- 
pelled to  come  to  the  same  conclusion.     The  kindness  and 
[*  719]  forbearance  of  the  lord  have  unfortunately  *  furnished  the 
tenant  with  the  weapons  to  resist  his  right 

Bute  refused. 
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ENGLISH  NOTES. 

Where  the  landlord,  after  telling  a  tenant  at  will  that  he  must  go, 
and  on  his  refusing,  caused  him  to  be  served  with  a  writ  of  ejectment, 
this  was  held  sufficient  to  establish  the  commencement  of  a  new  tenancy, 
and  a  new  period  from  which  the  Statute  of  Limitations  has  to  run. 
Locke  V.  Matthews  (1863),  13  C.  B.  (N.  S.)  763,  32  L.  J.  C.  P.  98. 

Where  a  person  in  possessioo  of  a  piece  of  land  for  which  he  has 
never  paid  rent  becomes  tenant  of  the  adjoining  land  to  the  owner  who 
is  the  owner  of  both,  this  does  not  stop  the  running  of  the  Statute  of 
Limitations  in  favour  of  the  tenant  in  regard  to  the  former  piece  of 
land.  Dixon  v.  Baty  (1866),  L.  E.  1  Ex.  269, 12  Jur.  (N.  S.)  1024, 
14  W.  R.  836. 

Where  after  some  years  of  adverse  possession  by  the  defendant  and 
his  predecessors  who  had  enclosed  the  land  with  a  fence,  the  employees 
of  the  plaintiff  who  was  the  owner,  went  on  the  land,  broke  down  the 
fence  and  erected  a  post  on  the  land  with  a  board  affixed  notifying  that 
any  one  who  desired  to  take  a  lease  of  the  land  should  apply  to  the 
plaintiff.  On  this  occasion  the  plaintiff's  employees  remained  on  the 
land  about  three-quarters  of  an  hour.  No  notice  had  been  given  to 
the  defendant;  nor  was  there  any  person  there  to  represent  him. 
Three  days  later  the  board  was  removed  and  the  defendant's  possession 
went  on  as  before.  The  acts  done  on  behalf  of  the  plaintiff  on  the 
above  occasion  were  held  by  the  Court  of  Common  Pleas  to  be  a  suffi- 
cient entry  to  interrupt  the  running  of  prescription  against  him. 
Worssam  v.  Vanderbrande  (1868),  17  W.  R.  63. 

AMERICAN  NOTES. 

^  The  reported  cases  on  this  particular  branch  of  interrupting  the  conti- 
nuity of  possession  are  scarce."    Notes,  83  Am.  Dec.  497. 

That  the  entry  must  be  such  as  to  challenge  the  right  of  the  occupant,  and 
bear  on  its  face  an  unequivocal  intent  to  resume  actual  possession,  is  well  set- 
tled. Bttswell  on  Adverse  Possession,  sect.  274 ;  Aliemcu  v.  Campbell^  9  Watts 
(Penn.),  28,  quoting  from  Co.  Litt.  about  the  visit  of  the  mulier  to  the  bastard 
to  see  pictures,  dine,  hawk,  sport,  &c.  Waterhouse  v.  Martin^  Peck  (Ten- 
nessee), 392  ;  Rohiruton  v.  Sweet,  3  Maine,  316 ;  Douglass  v.  Lucas,  63  Penn.  St. 
9  (building  shanty);  Peabody  v.  Hewetty  52  Maine,  33;  83  Am.  Dec.  486; 
Samuels  V.  Borrowscale,  104  Massachusetts,  210 ;  Burrotos  v.  Gallup,  32  Connect- 
icut, 493 ;  87  Am.  Dec.  186;  Connor  v.  SuUivan,  40  Connecticut,  26;  16  Am. 
Rep.  10 ;  Steusart  v.  Stewart,  83  Wisconsin,  364 ;  35  Am.  St.  Rep.  67. 

In  Powell  V.  Bagg,  8  Gray  (Mass.),  441,  it  was  held  that  any  act  of  inter- 
ruption, however  transient  and  speedily  abandoned,  even  by  mere  words,  may 
go  to  the  jury  on  the  question  of  interruption ;  and  somewhat  to  the  same 
effect,  Nichols  v.  Aylor,  7  Leigh  (Virginia),  546. 
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Ho.  81.  — LyeU  v.  XeuMdy;  XeuMdy  t.  I^dl,  14  App.  Om.  4S7.  —  Bole. 

No.  21.  — LYELL  v.  KENNEDY. 
KENNEDY  v.  LYELL 
(h.  l.  1889.) 

RULE. 

Where  a  person  holds  possession  or  receives  rents  in  a 
fiduciary  capacity^  time  does  not  run  in  bis  favour  against 
the  beneficiary ;  and  where  the  person  who  has  acted  as 
agent  for  an  intestate  continues  to  receive  rents,  professing 
to  do  so  on  behalf  of  the  persons  who  shall  be  ascertained 
to  be  heirs-at-laWy  the  true  heir  may,  notwithstanding  the 
lapse  of  twelve  years,  adopt  the  agency  and  make  good  his 
claim  to  the  land  and  accumulations  of  rent. 

Lyell  (Appellant)  v.  Kennedy  (Bespondent). 
Kennedy  (Appellant)  v.  Lyell  (Bespendent). 

U  App.  Cm.  437-464  (b.  0.  69  L.  J.  Q.  B.  268;  62  L.  T.  77 ;  38  W.  R.  353). 

[437]  LimiiaHomy  Statute  of.  — Action  to  recover  Land.  — Possession  of  Heir- 
at-Law.  —  Beceipt  of  Bents  hy  Agent.  —  Agent  and  Beceiver.  —  Agent 
de  son  Tort.  —  Batifioation  by  Owner. 

During  the  life  of  D.,  owner  in  fee  of  land  which  was  let  to  tenants  from 
year  to  year  and  week  to  week,  the  property  was  managed  by  the  defendant  as 
her  agent,  the  defendant  receiving  the  rents  and  paying  them  into  a  separate 
ear-marked  account  at  his  own  bank.  D.  having  died  intestate  in  1867,  the 
defendant  continued  to  receive  the  rents  and  pay  them  into  the  bank  exactly  as 
before,  not  informing  the  tenants  of  D.'s  death,  but  stating  to  several  persons 
that  he  was  acting  as  agent  and  receiver  for  the  true  heir,  whoever  be  might  be. 
The  defendant  thus  acted  till  1880,  when,  more  than  twelve  years  having 
elapsed  after  D.'s  death,  he  claimed  the  property  on  his  own  account.  The 
assignee  of  D.'s  heir  having  in  1881  brought  an  action  against  the  defendant  to 
recover  possession  of  the  land  and  for  an  account  of  the  rents  and  profits :  — 

jffeW,  reversing  the  decision  of  the  Court  of  Appeal  (18  Q.  B.  D.  796)  and 
restoring  the  decision  of  Stephen,  J.,  that  as  to  the  land  the  acts  of  the  defendant 
in  receiving  the  rents  as  agent  for  the  heir  could  not  dispossess  the  heir  so  as  to 
put  him  to  his  action  under  ss.  2  and  8  or  s.  8  of  3  &  4  Will.  IV.,  c.  27 ;  that 
the  defendant's  acts  as  such  agent  though  unauthorized  might  be  ratified  by  the 
true  owner,  and  were  ratified  by  the  plaintiff  bringing  his  action  within  a  reason- 
able time  after  the  heir  was  ascertained ;  that  as  to  the  amsumulated  rents  and 
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profits  the  defendant  had  made  himself  a  trustee ;  that  the  action  was  not  harred 
by  the  Statutes  of  Limitation ;  and  that  the  plaintiff  was  entitled  to  judgment 
for  the  recovery  of  possession  of  the  land  and  to  an  account  of  the  rents  and 
profits  since  D.'s  death. 

*  Appeal  and  cross-appeal  from  a  decision  of  the  Court  [*  438] 
of  Appeal  (18  Q.  B.  D.  796). 

The  present  action  was  brought  by  Lyell  against  Kennedy  to  re- 
cover possession  of  certain  hereditaments  at  Manchester,  and  for  an 
account  of  the  rents  and  profits. 

At  the  trial  before  Stephen,  J.,  without  a  jury,  iu  June,  1886, 
the  following  facts  appeared :  — 

On  the  5th  of  November,  1867,  Ann  Duncan  died  intestate  as 
to  the  hereditaments  in  question  of  which  she  was  owner  in 
fee  simple,  and  which  were  in.  the  possession,  as  to  part,  of  a 
tenant  from  year  to  year,  and  as  to  the  rest  of  weekly  tenants,  and 
without  any  lease  in  writing.  This  property  Ann  Duncan  took 
as  devisee  of  Lawrence  Buchan,  whose  executors  were  Ann  Duncan 
and  Kennedy.  During  the  life  of  Ann  Duncan  (who  lived  in 
Scotland)  Kennedy  managed  the  property  in  the  name  of  *"  the 
executors  of  Lawrence  Buchan,  *  so  entitling  the  receipts  for  rent 
which  he  gave  the  tenants,  and  a  separate  account  at  his  own  bank 
in  Manchester  into  which  he  paid  the  rents.  After  Ann  Duncan's 
death  and  until  1880  Kennedy  continued  to  manage  the  property 
exactly  as  before,  giving  receipts  and  paying  in  the  rents  under 
the  title  of  **  the  executors  of  Lawrence  Buchan,  *  the  tenants  (as 
far  as  appeared)  not  being  informed  of  Ann  Duncan's  death. 

In  1869,  1870,  and  1872  Kennedy  repeatedly  stated  orally  and 
in  writing  to  Lyell  and  other  persons  that  he  was  acting  for  the 
heir  or  heirs,  whoever  he  or  they  might  be,  and  that  he  was  ready 
to  account  to  him  or  them  as  soon  as  they  were  ascertained.  In 
1880  Kennedy  claimed  to  be  in  receipt  of  the  rents  and  profits  for 
himself. 

On  the  4th  of  January,  1881,  the  plaintiff  brought  this  action, 
claiming  as  assignee  by  deed  in  December,  1880,  of  three  sisters, 
E.  Bradock  (widow)  and  C.  and  L  Cunningham  (unmar- 
ried), who  *  were,  he  alleged,  co-heiresses  of  Ann  Duncan,   [*  439] 
and  in  support  of  this  claim  he  gave  evidence  of  the 
pedigree  of  these  co-parceners. 

In  his  defence  Kennedy  relied  on  the  Statute  of  Limitations, 
and  he  also  now  set  up  a  title  of  his  own  to  the  property  as  assignee 
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by  deed  in  1885  of  C.  R  Lyell,  who,  he  alleged,  was  Ann  Duncan's 
true  heir,  and  gave  evidence  in  support  of  Ly ell's  pedigree. 

Stephen,  J.,  found  that  the  plaintiff  had  proved  the  pedigree 
he  had  alleged ;  that  the  three  sisters  were  the  co-heiresses  of  Ann 
Duncan ;  that  the  Statutes  of  Limitation  were  no  bar  to  the  action ; 
and  gave  judgment  that  the  plaintiff  recover  possession  of  the  land 
and  hereditaments  and  that  an  account  be  taken  of  all  moneys  re- 
ceived by  the  defendant  in  respect  of  the  land  and  hereditaments 
since  Ann  Duncan's  death  (18  Q.  B.  D.  804). 

It  was  not  disputed  by  the  defendant  that  if  the  three  sisters 
were  Ann  Duncan's  heirs,  the  plaintiff  was  entitled  to  recover 
one-third  of  the  land,  since  the  Statutes  of  Limitation  would  be 
no  bar  in  respect  of  Mrs.  Bradock's  one-third,  she  having  been 
under  the  disability  of  coverturQ  till  1877. 

The  Court  of  Appeal  (Lord  Esher,  M.  R,  Bowen  and  Fry, 
L.  J  J.,)  set  aside  the  judgment  of  Stephen,  J.,  and  entered  judg- 
ment for  the  plaintiff  for  one-third  of  the  premises  with  an  inquiry 
as  to  mesne  profits  in  respect  of  such  one-third ;  being  of  opinion 
that  though  the  three  sisters  were  Ann  Duncan's  heirs  the  action 
was  barred  by  the  Statutes  of  Limitation  as  to  two-thirds  (18  Q. 
B.  D.  796). 

The  plaintiff  brought  the  present  appeal  against  so  much  of 
this  decision  as  was  adverse  to  himself ;  and  the  defendant  brought 
the  cross-appeal  against  so  much  as  was  adverse  to  himself.  The 
questions  raised  by  the  cross-appeal  are  stated  hereafter.  The  ap- 
peal was  heard  first,  and  the  only  question  raised  by  it  was  as  to 
the  Statutes  of  Limitation. 

May  20,  21,  23,  24.  Sir  C.  Russell,  Q.  C,  and  Rigby,  Q.  C. 
(A.  T.  Lawrence  and  Robert  Wallace  with  them),  for  the  plaintiff, 
appellant :  — 

The  real  question  is,  In  what  character  did  Kennedy  re- 
[*  440]  ceive  *  the  rents  and  profits  and  deal  with  the  land  and  the 
receipts  after  Ann  Duncan's  death  ?  At  the  moment  of 
her  death  her  heirs  became  seised  in  fee  simple  of  the  realty, 
which  was  all  in  the  possession  of  her  tenants.  Joshua  Williams 
on  Seisin,  ed.  1878,  pp.  4,  5;  Watkins  on  Descents,  4th  ed.,  pp. 
56,  57.  At  common  law  the  mere  payment  of  rent  to  a  stranger 
never  worked  a  disseisin:  2  Inst,  p.  413;  the  receipt  of  rent  was 
no  ouster,  for  no  person  by  wrong  could  gain  another's  right: 
Sugden's  Real  Property  Statutes,   2nd  ed.,   c.   1,  s.  4,  par.   12; 
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2  Smith's  Lead  Cas.,  9th  ed.,  p.  759;  Doe  v.  Danvers,  7  East, 
299,  320,  321 ;  Bushby  v.  Dixon,  3  B.  &  C.  298,  304  (27  R  R 
362),  where  a  stranger  received  the  rents  as  of  right,  yet  it  was 
held  that  the  heir  was  seised  in  fact  upon  the  death  of  the  intes- 
tate, the  possession  of  the  tenant  for  years  being  the  possession  of 
the  heir  and  giving  him  a  seisin  in  fact  Nor  does  it  make  any 
difference  whether  the  tenancy  be  yearly  or  on  leasa  There  can 
be  no  disseisin  except  at  the  option  of  the  disseisee.  Shelf ord's 
Real  Prop.  Stat,  8th  ed.,  p.   177. 

[Lord  Halsbury,   L.  C,  referred  to  Blunden  v.  Baugh,  Cro. 
Car.  302.] 

Kennedy  did  no  act  of  ownership :  did  not  turn  out  the  tenants 
or  make  them  attorn  to  him.  He  went  on  as  before  Ann  Duncan's 
death,  of  whose  death  or  even  existence  the  tenants  probably  knew 
nothing.  Even  if  Kennedy  entered  upon  the  land  the  entry  would 
enure  to  the  benefit  of  the  true  heirs,  and  would  "  vest  the  lands 
in  them  without  any  commandment  precedent,  or  agreement  sub- 
sequent *  2  Co.  Lit  258  a.  Ratification  is  therefore  unnecessary* 
Again,  a  person  who  has  got  into  possession  in  a  fiduciary  charac- 
ter cannot  assert  a  claim  on  his  own  account  till  he  has  got  rid  of 
the  fiduciary  relation.  Williams  v.  Pott,  Is,  R  12  Eq.  149 ;  In  re 
FitzGerald,  2  Sch.  &  Lef.  431;  Stone  v.  Godfrey,  5  D.,  M.  &  G. 
76,  and  many  other  cases.  A  man  may  make  himself  ''  bailiff  de 
son  tort.  *  **  If  one  become  my  bailifif  of  his  own  wrong,  without 
my  appointment,  he  is  accountable  to  me."  Gawton  v.  Lord 
DacreSy  1  Leon.  219;  Vin.  Abr.,  "Account,"  C.  7.  And  that 
liability  he  cannot  get  rid  of,  independently  of  ratification. 
But  here  Kennedy  constituted  *  himself  agent  for  whoever  [*  441] 
might  be  entitled,  *"  and  when  one  means  to  act  as  agent 
for  another,  a  subsequent  ratification  by  the  other  is  always 
equivalent  to  a  prior  command ;  nor  is  it  any  objection  that  the 
intended  principal  was  unknown  at  the  time  to  the  person  who 
intended  to  be  the  agent"  Foster  v.  Bates,  12  M.  &  W.  226, 
233,  per  Parke,  B.  Here  ratification,  if  any  be  necessary,  was 
given  by  the  plaintiff  bringing  the  present  action.  The  Court  of 
Appeal  said  that  ratification  could  not  be  given  after  the  twelve 
years  had  expired,  but  that  assumes  the  question  in  dispute,  viz., 
whether  the  statute  runs  at  all  in  such  a  case  as  this.  The 
statute  must  be  read  remembering  that  the  mere  receipt  of  rent  is 
an  equivocal  act  which  may  be  explained  by  evidence ;  the  char- 
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acter  of  the  possession,  if  possession  be  taken,  must  be  looked  at 
Davies  v.  Lowndes,  5  Bing.  N.  C.  161,  172,  6  M.  &  G.  471,  520; 
Doe  V.  Groves,  10  Q.  B.  486 ;  Baron  de  Bode's  Case,  8  Q.  B.  208. 
To  bring  the  case  within  3  &  4  Will.  IV.,  c.  27,  the  possession 
must  be  a  possession  on  the  person's  own  account;  the  statute 
leaves  untouched  the  relation  of  trustee  and  cestui  q%ie  trust,  guar- 
dian and  infant,  master  and  servant,  principal  and  agent  Having 
received  the  rents  in  a  fiduciary  character  Kennedy  cannot  set  up 
the  statute  as  a  defence.  Pdly  v.  Bascombe,  4  Giff.  390,  395; 
Smith  V.  Bennett,  30  L.  T.  (N.  S. )  100 ;  and  see  Shaw  v.  Keighron, 
Ir.  Rep.  3  Eq.  574,  578,  579.  To  bring  the  case  within  the 
statute  there  must  be  both  absence  of  possession  by  the  rightful 
owner  and  actual  possession  by  another.  Trustees  and  Agency  Co. 
V.  Short,  13  App.  Gas.  793 ;  Smith  v.  Lloyd,  9  Ex.  562  (p.  329, 
ante).  And  the  possession  of  the  wrongdoer  must  be  inconsistent 
with  the  possession  of  the  true  owner.  Leigh  v.  Jack,  5  Ex.  D.  264. 

In  construing  the  3  &  4  Will.  IV.,  c.  27,  great  diflBculty  arises 
from  the  different  uses  of  the  word  **  rent "  even  in  the  same  sec- 
tion, as  is  pointed  out  in  Doe  v.  Angell,  9  Q.  B.  328,  356.  In  sect 
2  it  does  not  mean  rent  reserved  on  a  demise.  Grant  v.  Bllis, 
9  M.  &  W.  113,  128,  approved  of  in  Irish  Land  Commission  v. 
Grant,  10  App.  Gas.  14,  26.  The  receipt  of  rents  and  profits 
is  not  made  equivalent  to  possession  except  in  the 
[*  442]  *  special  case  of  a  lease  in  writing  and  under  the  circum- 
stances mentioned  in  sect  9,  which  is  not  applicable  to  the 
present  case.  No  section  applies  to  the  case  of  a  person  who  has 
received  rents  as  an  agent,  or  as  express  trustee.  There  is  evi- 
dence on  which  Kennedy  may  be  fixed  with  a  trust;  or  if  not, 
then  with  agency.  His  admissions,  though  not  acknowledgments 
of  title  in  writing  within  sect.  14,  may  be  used  as  evidence  against 
him.  Doe  v.  Beckett,  4t  Q.  B.  601.  And  he  cannot  screen  himself 
from  the  consequences  of  his  acts  merely  by  saying  that  he  was 
not  at  the  time  authorised  to  act  as  he  did.  Rackham  v.  Siddall, 
16  Sim.  297,  305,  1  Mac.  &  G.  607,  621.  Sanders  v.  Sanders, 
19  Ch.  D.  373,  relied  on  by  the  Court  of  Appeal,  is  really  an 
instance  in  favour  of  the  appellant  that  ratification  of  an  agency  is 
unnecessary. 

Sir  Horace  Davey,  Q.  C. ,  and  Smyly  for  the  defendant,  respond- 
ent :  — 

On  Ann  Duncan's  death  her  heirs  no  doubt  became  seised,  but 
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whether  Kennedy's  acts  worked  a  disseisin  is  not  the  question. 
The  old  law  as  to  disseisin,  discontinuance,  and  adverse  possession 
is  swept  away.  The  question  is  whether  the  action  was  brought 
within  twelve  years  after  the  right  accrued,  and  that  question 
turns  on  the  true  interpretation  to  be  put  upon  3  &  4  Will.  IV. , 
c.  27.  The  defendant's  contention  resolves  itself  into  four  propo- 
sitions. First,  if  any  person  other  than  the  plaintiff  is  in  receipt 
of  profits  for  twelve  years  the  action  is  barred.  Secondly,  no 
acknowledgment  except  in  the  mode  required  by  sect  14  of  the  Act 
saves  the  bar.  Thirdly,  there  cannot  be  agency  unless  by  con- 
tract Fourthly,  there  can  be  no  ratification  after  the  expiration 
of  the  statutory  period,  when  by  sect  34  the  claim  is  extinguished. 
A  receipt  of  the  rents  and  profits  by  any  person  other  than  the 
plaintiff  is  enough.  If  an  action  of  ejectment  were  brought 
against  a  yearly  tenant  who  had  paid  rent  to  Kennedy  for  twelve 
years,  the  tenant  could  plead  the  statute,  not  for  his  own  benefit, 
but  for  that  of  Kennedy,  and  Kennedy  would  be  a  person  receiv- 
ing the  rents  and  profits  within  the  Act  The  policy  of  the 
Act  is  to  throw  on  the  claimant  the  onus  of  showing 
•  that  he  was  in  possession  or  in  receipt  of  the  rents  and  [*  443] 
profits  within  twelve  years;  and  if  he  fails  in  that  his 
title  is  extinguished  by  the  Act  itself.  Dawkins  v.  Lord  Fenrhyn, 
4  App.  Cas.  51,  59.  The  essential  distinction  between  a  title  by 
prescription  and  a  defence  under  the  Statute  of  Limitations  is  that 
in  prescription  a  defendant  relies  on  something  he  or  his  pred- 
ecessors have  done ;  under  the  Statute  of  Limitations  the  defend- 
ant relies  on  what  the  plaintiff  has  not  dona  Kennedy's 
statements  as  to  his  receipt  of  the  rents  were  merely  statements 
of  legal  fact  and  consequence.  They  were  not  intended  to,  and  did 
not,  make  him  trustee  or  agent  for  whoever  might  be  entitled,  or 
establish  any  relation  between  himself  and  such  unknown  person 
or  persons.  There  is  no  evidence  that  he  represented  himself  to 
be  collecting  the  rents  for  the  heirs ;  but  if  there  were  it  would 
merely  create  an  estoppel  between  himself  and  the  tenants,  it 
would  not  help  any  one  else.  No  communication  was  ever  made 
by  Kennedy  to  the  heirs,  nor  was  any  relation  established  between 
them.  It  would  reduce  sect  14  of  the  Act  to  a  nullity  if  Kennedy's 
statements  were  held  to  be  admissions  of  title.  In  all  the  authori- 
ties relied  on  by  the  plaintiff  there  was  some  relation  with  or 
communication  to  the  person  against  whom  the  Statute  of  Limita- 
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tions  was  set  up,  such  as  to  raise  an  estoppel  The  only  exception 
is  Pelly  V.  Bascombe,  4  Gifif.  390,  where  Turner,  L.  J.,  on  appeal 
(34  L.  J.  Ch.  233,  235 ;  13  W.  R  306),  manifestly  did  not  agree 
with  the  decision  of  Stuart,  V.  C. ,  and  the  case  cannot  be  con- 
sidered as  good  law.  As  to  agency  there  cannot  be  such  a  thing 
until  acceptance  or  ratification  by  the  principal,  and  ratification 
after  the  statutory  period  has  run  is  too  late ;  the  title  is  extin- 
guished. Sect  8  must  be  read  with  sect  35.  As  to  the  land  Kennedy 
was  clearly  not  an  express  trustee.  But  it  is  said  he  was  of  the 
moneys  which  he  received  and  paid  into  the  bank  in  the  names 
of  Buchan's  executors.  Buchan's  executors,  however,  were  not 
Ann  Duncan's  heirs:  between  them  there  was  no  relation,  no 
privity  of  estate  or  title.  The  moneys  he  received  were  his  own 
property,  and  would  have  passed  on  his  bankruptcy  to  his  trustee 
in  bankruptcy,  though  he  might  have  been  liable  to 
[*  444]  account  for  them.  The  judgment  *  of  the  Court  of  Appeal 
gives  the  true  construction  of  sect.  8.  [They  also  discussed 
the  cases  cited  contra  and  referred  to  Nepean  v.  Doe,  2  M.  &  W. 
894;  Dixon  v.  Gay/ere,  17  Beav.  421;  Lord  Audley  y.  Pollard, 
Cro.  Eliz.  561;  Bird  y.  Brown,  4  Ex.  786.] 

[The  House  took  time  for  consideration,  Lord  Halsbury,  L.  C, 
saying  that  if  their  Lordships  desired  to  hear  the  appellant's 
counsel  in  reply  notice  would  be  given.] 

The  cross-appeal  was  then  heard.  Each  party  contended  that 
he  had  made  out  his  own  pedigree,  and  that  the  other  had  not 

made  out  his.  .  .  . 
[448]     The  House  took  time  for  consideration. 
Aug.  1.    Earl  of  Selborne  :  — 
[After  stating  his  opinion  on  the  question  of  pedigree,  that  the 
case  of  the  appellant  (LyeU)  had  been  sufficiently  made  out,  and 
that  the   case   of  the  respondent  (Kennedy,  appellant  on  cross- 
appeal)  had  not  been  made  out] 
[454]      Then  there  arises  the  question  raised  by  the  first  appeal, 
of   the   Statute  of  Limitations,  as   to   which   Mr.   Justice 
Stephen's  judgment  in  favour  of  the  appellant  has  been  reversed, 
as  to  two-thirds  of  the  property  claimed,  by  the  Court  of  Appeal. 
The  action  was  brought  on  the  4th  of  January,  1881,  and  if  the 
appellant  is  entitled  to  say  that,  down  to  a  time  less  than  twelve 
years  before  that  date,  the  rents  of  the  property  at  Manchester 
were  received  by  the  respondent  as  agent,   bailifif,   receiver,   or 
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trustee  for  the  beira-at-law  of  Ann  Duncan,  it  appears  to  me  to 
follow  that  the  statute  (3  &  4  Will.  IV.,  c.  27)  is  no  bar,  either 
as  to  the  land,  which  has  been  ever  since  Ann  Duncan's  death  in 
the  possession  of  tenants  from  year  to  year,  or  of  weekly  tenants, 
whose  rent  has  been  regularly  paid,  or  as  to  the  rents  and  profits 
which  the  respondent  received. 

Ann  Duncan  was  entitled  at  law  in  fee  simple,  for  her  own 
absolute  use  and  benefit,  to  the  property  in  question,  under  the 
will  of  a  testator  named  Lawrence  Buchan,  who  died  in 
July,  *  1859.  She  and  the  respondent  were  executors  of  [*  455] 
that  will ;  but,  as  such  executors,  they  had  neither  interest 
in,  nor  duty  with  respect  to,  the  English  real  estate.  Ann  Duncan, 
however,  lived  in  Fifeshire,  and  the  respondent  lived  at  or  near 
Manchester ;  and  by  arrangement  between  them,  for  her  conven- 
ience, the  respondent  managed  that  property  in  the  name  of  "  the 
executors  of  Lawrence  Buchan,  **  under  which  designation  he 
received  and  gave  acknowledgments  for  the  rents  paid  by  the 
tenants,  and  paid  them  into  an  account,  so  entitled,  kept  by  him 
with  bankers  at  Mtuichester,  separate  and  apart  from  his  own 
private  and  personal  account  That  designation  and  that  form  of 
account  (though  the  land  was  vested  in  Ann  Duncan  alone,  and 
not  in  Lawrence  Buchan 's  executors)  was  indicative  of  some  sort 
of  trust ;  it  was  certainly  not  indicative  of  a  personal  right,  claim, 
or  interest  on  the  part  of  the  respondent 

After  the  death  of  Ann  Duncan,  on  the  5th  of  November,  1867, 
no  break  or  change  was  made  in  that  course  of  management  Ann 
Duncan  left  a  will,  in  Scotch  form,  as  to  her  personal  estate  only ; 
of  that  will  a  gentleman  named  John  Todd  was  executor.  It  was 
part  of  his  duty  to  ascertain  the  persons  entitled  to  her  undisposed- 
of  personalty,  who  would  be  sought  for,  according  to  Scotch  law, 
preferably  in  the  paternal  line ;  and  though  Mr.  Todd,  as  executor, 
had  no  duty  to  perform  as  to  the  English  real  estate,  it  appears 
from  what  is  stated  in  the  letter  of  Messrs.  Drummond  &  Nichol- 
son (Mr.  Todd's  solicitors  at  Edinburgh)  of  the  2nd  of  December, 
1867,  to  the  respondent,  and  not  denied  or  disputed  in  the  reply 
of  the  respondent's  cashier,  Mr.  Davies,  dated  the  11th  of  Decem- 
ber following,  that  he  took  sufficient  interest  in  the  care  and 
management  of  the  English  real  estate  to  communicate  on  that 
subject  with  the  respondent ;  and  that  the  respondent  "  promised 
him  to  look  after  the  English  estates.  *     The  course  of  manage- 
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ment  which  had  been  established  in  Ann  Duncan's  lifetime 
enabled  the  respondent  to  go  on  receiving  the  rents  as  before,  and 
he  did  so.  The  tenants  paid  him  on  the  same  footing  as  before ; 
it  does  not  appear  that  they  were  aware  of  Ann  Duncan's  death ; 
the  probable  inference  from  the  facts  in  evidence  appears  to  me 
to  be  that  they  were  not  Beceipts  continued  to  be  given 
[*456]  by  the  respondent,  as  for  "the  *  executors  of  Lawrence 
Buchan ; "  and  the  rents  continued  to  be  paid  by  him  to 
the  separate  account  with  the  bankers,  entitled  as  the  account  of 
those  executors. 

For  whom,  and  on  whose  behalf,  were  those  rents  received 
after  Ann  Duncan's  death  ?  Not  by  the  respondent  for  himself, 
or  on  his  own  behalf,  any  more  than  during  her  lifetime.  He 
knew,  and  down  to  1880  frequently  acknowledged,  that  they 
belonged  to  her  heirs.  He  was,  indeed,  disappointed  that  she 
had  not  made  a  will  in  his  favour ;  but  to  me  it  is  clear  that  he 
knew  there  was  no  such  will.  Taking  upon  himself  so  to  receive 
the  rents  of  property  which  to  his  knowledge  belonged  to  others, 
though  to  persons  unascertained,  and  whom  it  might  take  time  to 
ascertain  —  a  circumstance  which  disabled  them  from  looking 
after  their  own  interests — I  should  have  said,  if  there  had  been 
no  authority,  that  he  was  chargeable  in  a  fiduciary  character  with 
the  rents  which  he  received ;  just  as  I  should  have  said  the  same 
thing  of  any  solicitor  or  other  agent  receiving  rents  under  a 
power  of  attorney,  and  continuing  to  receive  them  after  the  death 
of  his  client  or  principal ;  the  tenants  being  ignorant  of  the  revo- 
cation, and  taking  receipts  as  before  from  the  attorney.  These 
are  questions  of  fact  and  of  equity,  unaffected  by  anything  to  be 
found  in  any  Statute  of  Limitations. 

The  respondent's  acts,  in  so  receiving  the  rents,  could  not,  in 
my  opinion,  dispossess  the  heirs  of  Ann  Duncan,  so  as  to  put 
them  to  their  action,  either  under  the  2nd  and  3rd,  or  under  the 
8th  section  of  the  statute  3  &  4  Will.  IV. ,  c.  27.  If  he  received 
on  behalf  of  the  heirs,  and  if  they  could  and  did  adopt  and  ratify 
his  agency,  they  were  in,  and  never  out  of,  possession.  I  find 
nothing  in  the  statute  to  displace  or  disturb,  imder  such  circum- 
stances, the  actual  possession  by  their  tenants,  which  (apart  from 
the  effect  of  the  statute  in  the  cases  to  which  it  applies)  the  law 
would  ascribe  to  them,  according  to  Biishby  v.  Dixon,  3  B.  &  C. 
298,  304  (27  R  R   362),  and  other  authorities.     The  respondent 
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had  no  title  to  the  land;  he  was  never  in  actual  possession  of  it; 
and,  until  he  claimed  to  change  his  position,  and  to  be  in  receipt 
of  the  rents  and  profits  as  for  himself  (which  he  never  did  till 
1880),  I  do  not  see  how  there  could  be  a  right  of  action 
against  him  for  *  recovery  of  that  land.  How  the  matter  [*  457] 
stood  as  to  the  rents  which  he  received  I  shall  presently 
consider. 

Lord  Coke's  doctrine  as  to  the  effect  of  entry  by  an  unauthorised 
stranger  on  behalf  of  the  true  owner  seems  to  m&  applicable,  in 
reason  and  principle,  to  such  a  receipt  of  rents  as  that  of  the 
respondent  in  this  case  down  to  1880 :  **  If  an  infant,  or  any  man 
of  full  age,  have  a  right  of  entry  into  any  lands,  any  stranger,  in 
the  name  and  to  the  use  of  the  infant  or  man  of  full  age,  may  enter 
into  the  lands ;  and  this  regularly  shall  vest  the  lands  in  them, 
without  any  commandment  precedent,  or  agreement  subsequent  * 
2  Co.  Lit.  258  a.  The  law,  in  this  case,  vested  not  only  the  lands, 
but  the  actual  possession  of  them,  in  the  heirs,  unless  something 
was  done  to  displace  or  interrupt  that  possession ;  and  that  which, 
in  the  case  of  entry,  would  have  the  effect  ascribed  by  Lord  Coke 
to  the  act  of  a  stranger  in  the  name  and  to  the  use  of  the  true 
owner,  could  not  (as  it  seems  to  me),  in  the  case  of  receipt  of 
rents,  put  the  true  owner  to  his  action  under  the  statute;  but 
must,  on  the  contrary,  operate  to  confirm  and  strengthen  his  legal 
possession.  If  there  was  no  interruption  of  the  legal  possession 
of  the  land  by  the  true  owner  for  more  than  twelve  years  before 
action  brought,  no  acknowledgment  under  the  14th  section  of  the 
statute  was  necessary. 

As  to  the  rents  and  profits  received  by  the  respondent,  and  the 
accumulated  fund  which  arose  from  them  in  the  banker's  hands, 
there  was  a  series  of  declarations,  oral  and  in  writing,  by  the 
respondent,  sufficient,  in  my  judgment,  to  establish  against  him, 
by  his  own  admission,  a  fiduciary  character.  A  man  who  receives 
the  money  of  another  on  his  behalf,  and  places  it  specifically  to  an 
account  with  a  banker  ear-marked  and  separate  from  his  own 
moneys,  though  under  his  control,  is  in  my  opinion  a  trustee  of 
the  fund  standing  to  the  credit  of  that  account  For  the  constitu* 
tion  of  such  a  trust  no  express  words  are  necessary;  anything 
which  may  satisfy  a  Court  of  equity  that  the  money  was  received 
in  a  fiduciary  character  is  enough.  It  is  not  requisite  that  any 
acknowledgment  of  such  a  trust  should  be  made  to  the  cestui  que 
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trust  or  his  agent ;  to  whomsoever  made  it  is  evidence  against  the 
trustee. 

*  Of  the  respondent's  declarations  in  the  present  case  [*  458] 
I  will  mention  some.  On  the  15th  of  January,  1869,  in 
reply  to  a  letter  from  the  appellant,  who  then  claimed  to  be  Ann 
Duncan's  heir  (which  in  fact  he  was  not),  the  respondent  wrote, 
"  I  am  in  receipt  of  your  letter,  and  can  assure  you  that  if  you 
are  Miss  Duncan's  heir  you  will  have  no  difficulty  with  me. 
Messrs.  Drummond  &  Nicholson  have  all  the  particulars  of  Miss 
Duncan's  estate,  and  the  rents  are  all  placed  in  bank  as  they 
accrue,  and  regular  accounts  kept"  Again,  on  the  18th  of  the 
same  month:  "As  an  old  friend  of  Miss  Duncan's  and  Mr. 
Buchan's,  I  should  advise  those  concerned  to  avoid  litigation  as 
much  as  possible.  The  property  will  be  given  up  to  the  rightful 
owners  as  soon  as  it  can  be  satisfactorily  ascertained  who  they 
are."  In  the  same  month  the  respondent  saw  Colonel  TuUoch, 
who  deposes  :  "  When  I  spoke  with  him  about  Mr.  Lyell's  claim 
to  the  property  Mr.  Kennedy  said :  '  Don't  let  him  make  any  fuss 
or  claim  on  the  tenants,  or  the  whole  thing  will  go  to  ruin.  I 
am  taking  care  of  the  place  for  the  heir,  whoever  he  may  be. '  He 
showed  me  a  large  book  of  account  and  several  other  books  which 
he  said  w:ere  all  in  order  for  examination  when  the  heir,  whoever 
he  might  be,  turned  up.  He  said,  *  Leave  everything  in  my 
hands ; '  and  '  I  will  take  care  of  everything  till  the  right  heir 
turns  up ;  everything  is  safe  in  my  hands. '  "  In  February,  1870, 
the  defendant  wrote  to  Messrs.  Drummond  &  Nicholson :  "  When 
the  claimants  to  Miss  Duncan's  estate  are  ascertained,  the  property 
will  be  found  in  good  repair,  the  money  ready,  and  the  accounts 
in  order. "  In  1872  (within  twelve  years  of  the  commencement  of 
this  action)  he  made  claims  against  Ann  Duncan's  personal 
estate  in  the  Scotch  administration  suit,  on  the  footing  of  his 
being  manager  of  this  property  after  her  death,  and  those  claims 
were  partly  allowed.  On  the  16th  of  April  in  that  year  he  wrote 
to  Mr.  Buchan  of  Toronto  (a  relative  of  Ann  Duncan,  and  a  pos- 
sible heir) :  "  I  am  acting  for  the  heir-at-law,  whoever  he  may  be. 
...  I  claim,  on  the  part  of  the  heir-at-law,  that  the  repairs  on 
the  mill  property  should  be  charged  on  the  personal  property. " 

It  was  suggested  in  argument  for  the  respondent  that  all  this 
might  be  explained  by  his  legal  liability  for  rents  received  by 
him   until   the  statute  had   run.      But   (not   to  insist   on  his 
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♦  letter  of  the  29th  of  October,  1879,  in  which  he  assented  [*  459] 

to  the  proposition  that  he  was  not  capable  of  setting  up 

the  Statute  of  Limitations  against  the  parties  entitled  to  the 

property)  the  declaration  to  Colonel  TuUoch,   and  the  letter  of 

the  16th  of  April,   1872  (with  which  all  his  other  letters  and 

acts  down  to  1880  were  consistent),  appear  to  me  to  repel  that 

explanation. 

In  order  to  test  the  effect  in  equity  of  these  acts  and  declara- 
tions of  the  respondent,  I  will  suppose  the  case  of  his  having 
become  bankrupt  at  any  time  before  1880.  Would  the  accumu- 
lated fund  which  had  arisen  from  the  rents  received  after  Ann 
Duncan's  death,  and  which  was  standing  to  the  account  of  "  the 
executors  of  Lawrence  Buchan, "  or  any  part  of  it,  have  passed  to 
the  respondent's  trustee  in  bankruptcy,  as  against  a  claim  by  Ann 
Duncan's  heirs-at-law  ?  The  account  was  ear-marked ;  none  of  the 
moneys  credited  to  it  were,  or  had  ever  been,  the  property  of  the 
respondent ;  it  did  not  stand  in  his  name ;  it  was  under  a  title, 
both  primd  facie,  and  when  explained  by  tracing  it  to  its  origin, 
significant  of  trust  I  am  of  opinion  that  such  an  account,  even 
if  it  had  stood  in  his  name,  would  be  within  the  principle  of 
Fennell  v.  Deffell,  4  D.,  M.  &  G.  381-386 ;  and  that  no  part  of  it; 
either  that  part  received  more  than  six  years  before  the  bank- 
ruptcy, nor  what  was  received  since,  would  have  passed  in  the 
case  supposed  to  the  respondent's  trustee  in  bankruptcy. 

No  authority  was  cited  for  the  respondent  to  show  that  he  was 
not  chargeable  in  a  fiduciary  character  under  these  circumstances, 
or  that  as  long  as  he  acted  as  agent  and  receiver  for  the  heirs 
(though  unascertained)  any  Statute  of  Limitations  would  run 
against  them  in  his  favour.  In  the  absence  of  authority,  I  should 
have  been  content  to  decide  such  a  case  on  principle ;  but  for  the 
principle  which  I  consider  applicable  to  it,  Rackham  v.  Siddall, 
1  Mac.  &  G.  621,  and  its  sequel.  Life  Association  of  Scotland  v. 
Siddall,  3  D. ,  F.  &  J.  69,  seem  to  me  to  be  authorities,  as  high 
as  any  can  be,  short  of  a  decision  of  this  House.  The  principle 
of  those  decisions,  as  stated  by  Turner,  L.  J. ,  in  the  latter  case, 
was,  that  a  person  who  had  assumed  to  be  a  trustee  "  could  not  be 
heard  to  say,  for  his  own  benefit,  that  he  had  no  right  to 
act  as  a  *  trustee. "  Mr.  Lewin,  in  his  learned  and  accu-  [•  460] 
rate  treatise  upon  the  Law  of  Trusts,  thus  puts  it  (7th  ed. 
p.  191) :"  If  a  person,  by  mistake  or  otherwise,  assume  the  charao- 
VoL.  XVI. — 23 
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ter  of  trustee  when  it  really  does  not  belong  to  him,  and  so  becomes 
a  trustee  de  son  tort,  he  may  be  called  to  account  by  the  cestui  que 
trust  for  the  moneys  he  received  under  colour  of  the  trust ' 

Other  authorities  were  cited  by  the  appellants'  counsel  at  your 
Lordships'  bar,  which,  though  not  decisions,  have  the  weight  due 
to  opinions  of  eminent  Judges,  reasonable  in  themselves  and  with 
nothing  against  them.  In  Oawton,  v.  Lord  Dacres,  1  Leon.  219, 
Anderson,  J. ,  said :  "  If  one  become  my  bailiff  of  his  own  wrong, 
without  my  appointment,  he  is  accountable  to  me. "  In  Shaw  v. 
Keighron,  Ir.  Kep.  3  Eq.  574,  Walsh,  Master  of  the  Bolls  of 
Ireland  (that  case  being  under  the  9th  section  of  the  Statute  of 
Limitations),  said :  **  I  think  it  is  necessary  to  go  beyond  the  mere 
circumstance,  that  some  one  not  entitled  to  the  rent  has  received 
and  kept  it.  The  section  requires  not  only  that  the  rent  should 
have  been  received  by  a  person  other  than  the  person  rightfully 
entitled,  but  that  it  should  have  been  received  under  some  claim 
of  title,  and  that  a  wrongful  one.  For  example,  if  rent  were 
received  by  a  person  falsely  pretending  to  be  agent  to  the  rightful 
owner,  and  who  never  accounted  for  it,  this  would  not  bar  the 
rightful  owner.  The  mere  fact  that  the  rent  was  received  and 
kept  by  a  person  other  than  the  right  owner,  no  doubt  raises  a 
presumption  that  it  was  received  under  a  wrongful  claim  of  title ; 
but  that  is  only  a  presumption,  and  may  be  negatived  by  the 
circumstances.  *  Under  the  9th  section,  a  lessee  for  years,  pay- 
ing rent  to  a  person  "  wrongfully  claiming  to  be  entitled,  *  is 
supposed  to  be  in  possession,  and  a  title  can  only  be  acquired 
against  the  true  owner  by  a  wrongful  receipt  of  rents.  The  same 
words  are  not  elsewhere  used ;  but  I  am  of  opinion  that  what  was 
said  by  the  learned  Judge  is  equally  true  of  any  other  case  in 
which  the  statute  is  set  up  as  a  bar  to  the  true  owner  by  virtue 
only  of  the  receipt  of  rent  from  tenants  in  possession.  I  think 
that  such  receipt  of  rent,  in  order  to  exclude  the  true  owner, 
must  always  be  by  a  person  wrongfully  claiming,  and  not  receiv- 
ing, or  claiming  to  receive,  on  behalf  of  the  true  owner. 
[*461]  When  the  true  owner  can  *and  does  ratify  an  agency 
undertaken  on  his  behalf,  though  without  his  antecedent 
authority,  the  case  is  the  same  as  if  he  had  himself  received  the 
rents. 

It  is  unnecessary  to  consider  how  the  matter  would  stand, 
towards  either  the  self -constituted  agent  or  the  tenants  who  paid 
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rent  to  him,  if  the  agency  were  (as  it  might  be)  repudiated.  The 
true  owner  must  either  approbate  or  reprobate ;  he  cannot  do  both. 
That  (as  was  said  of  the  option  of  the  cestui  qv^  trust  to  take  to 
or  reject  an  improper  mode  of  dealing  with  trust  moneys  by  a 
trustee,  in  Pennell  v.  Deffdl,  4  D.,  M.  &  G.  383)  is  a  dififerent 
matter,  with  which  your  Lordships  have  not  now  to  deal.  Here 
the  agency  has  been  ratified,  if  when  the  action  was  brought  it 
wets  capable  of  ratification,  as  in  my  opinion  it  was. 

The  Court  of  Appeal  seems  to  have  considered  that  in  a  case 
in  which  the  assumed  agency  for  the  management  and  receipt  of 
the  rents  and  profits  of  land  was  unauthorised  by  the  true  owner, 
it  must  be  adopted  and  ratified  within  twelve  years  from  its 
commencement;  and  that,  otherwise,  the  true  owner  would  be 
barred  under  the  8th  section  of  the  statute,  as  if  no  rent  at  all 
had  been  received  during  those  years  from  the  tenants  (in  this 
case  tenants  from  year  to  year  or  weekly  tenants)  in  respect  of 
their  tenancies.  These  propositions  appear  to  me  to  assume  the 
main  question,  as  to  the  statute  running  during  the  continuance 
of  the  self-constituted  agency  between  the  true  owner  and  the 
person  taking  upon  himself  to  act  as  agent.  I  find  nothing  to 
support  them  in  the  Statute  of  Limitations  itself ;  and  I  do  not 
think  them  well  founded  in  principle.  It  is  enough,  in  my 
judgment,  if  the  agency  is  ratified  within  such  a  time  as  is  reason- 
able under  the  circumstances  between  the  true  owner  and  the 
assumed  agent  In  this  case  the  ratification  took  place  as  soon  as 
was  reasonably  possible  after  the  co-heiresses  had  been  ascertained, 
and  hardly  more  than  a  year  after  the  last  of  an  uninterrupted 
series  of  acts  by  the  respondent  upon  the  footing  of  agency. 
That,  in  my  opinion,  was  enough.  The  present  question  is  not 
with  the  tenants;  they  have  regularly  paid  rent  in  respect  of 
their  tenancies,  and  they  cannot  have  any  claim,  under  the  8th 
or  any  other  section  of  the  statute,  against  the  reversioner, 
if  he  is  *  entitled  to  take,  and  does  take,  the  benefit  of  [*462] 
their  payments.  Whether  he  is  or  is  not  entitled,  as 
against  the  respondent,  to  an  account  of  those  rents,  and  to 
receive  future  rents,  is  a  question  with  which  the  tenants  (so 
long  as  they  are  protected  against  a  double  claim)  have  no  concern. 
There  is  not  here  a  jvs  tertii,  complete  before  ratification,  as  there 
was  in  Lord  Avdley  v.  Pollard,  Cro.  Eliz.  561,  and  Bird  v. 
Srovm,  4  Ex.  786.     Those  cases  are  good  law,  but  I  think  them 
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inapplicable  to  a  question  between  the  self-constituted  agent  and 
the  ratifying  principal. 

I  am  not  sure  that  the  form  of  Stephen,  J.  's  order,  so  far  as 
relates  to  the  recovery  of  the  possession  of  the  land,  may  not 
require  amendment  so  as  to  show  that  the  possession  to  be  recov- 
ered by  the  appellant  is  subject  to  the  existing  tenancies ;  and  I 
think  that  in  taking  the  account  directed,  all  just  allowances 
must  be  made  to  the  respondent  That  would  be  the  rule  in 
equity  (which  since  the  Judicature  Acts  must  prevail),  however 
the  case  might  have  stood  in  the  old  action  of  account  at  law. 
Subject  to  such  formal  variation  I  think  that  the  order  of  Stephen, 
J. ,  was  right,  and  ought  to  be  in  substance  restored ;  and  that  the 
respondent  ought  to  pay  all  the  costs  of  this  litigation,  which,  in 
my  opinion,  nothing  but  the  controversy  as  to  the  true  heirship 
to  Ann  Duncan  could  at  all  excuse. 

I  therefore  move  your  Lordships  to  declare  that  the  recovery  of 
possession  adjudged  to  the  plaintiff  Lyell  is  to  be  subject  to  the 
existing  tenancies,  and  that  in  taking  the  account  directed  all 
just  allowances  are  to  be  made  to  the  defendant  Kennedy;  and 
with  that  declaration  to  reverse  the  order  of  the  Court  of  Appeal 
and  restore  the  order  of  Stephen,  J.,  and  dismiss  the  appeal  of 
the  defendant  Kennedy  with  costs;  the  defendant  Kennedy  to 
pay  all  costs  here  and  in  the  Courts  below. 

Lord  FitzGerald  :  — 

My  Lords,  I  have  read  with  care  and  studied  the  judgment 
which  has  just  been  delivered,  expressed  in  such  carefully  con- 
sidered and  measured  language  by  the  noble  and  learned  Earl,  and 
I  entirely  concur  with  that  judgment  and  with  its  conclu- 
[*463]  sions.  *I  have  nothing  to  add  save  this,  that  the  judg- 
ment expresses  the  conclusions  at  which  I,  speaking  for 
myself  personally,  had  arrived  at  the  close  of  the  full  and  length- 
ened hearing  of  this  cause  at  your  Lordships'  bar,  after  listening 
to  and  having  had  a  full  opportunity  of  considering  in  the  course 
of  the  case  the  very  learned  argument  addressed  to  us,  — an  argu- 
ment so  learned,  so  full,  and  so  elaborate  as  to  leave  nothing  to 
be  desired. 

Lord  Macnaghten  :  — 

My  Lords,  I  too  have  had  the  advantage  of  reading  and  consid- 
ering the  opinion  of  the  noble  and  learned  Earl  on  the  appeal  and 
cross-appeal.    I  desire  to  say  that  I  entirely  concur  in  that  opinion. 
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I  would  only  venture  to  add  with  regard  to  the  appeal  that  it 
seems  to  me  that  the  principle  which  governs  the  case  may  be 
stated  concisely  in  the  words  of  the  late  Lord  Justice  Giffabd. 
In  Burdich  v.  Garrick,  L.  B.  5  Ch.  243,  that  learned  Judge 
expressed  himself  as  follows :  **  I  do  not  hesitate  to  say  that 
where  the  duty  of  persons  is  to  receive  property  and  to  hold  it  for 
another  and  to  keep  it  until  it  is  called  for,  they  cannot  discharge 
themselves  from  that  trust  by  appealing  to  the  lapse  of  time. 
They  can  only  discharge  themselves  by  handing  over  that  property 
to  somebody  entitled  to  it.  * 

My  Lords,  I  think  that  is  a  sound  proposition.  I  do  not  think 
it  can  make  any  difference  what  the  nature  of  the  property  may 
be,  whether  it  is  a  lump  sum,  or  collected  in  the  shape  of  rents 
accruing  from  time  to  time.  I  do  not  think  it  can  make  any 
difference  whether  the  person  on  whose  behalf  the  property  is' 
professedly  received  is  or  is  not  under  disability  or  unborn  or 
unascertained.  Nor  do  I  think  it  can  make  any  difference  whether 
the  duty  arises  from  contract  or  is  connected  with  some  previous 
request,  or  whether  it  is  self-imposed  and  undertaken  without 
any  authority  whatever.  If  it  be  established  that  the  duty  has 
in  fact  been  undertaken  and  that  property  has  been  received  by  a 
person  assuming  to  act  in  a  fiduciary  character,  the  same  conse- 
quences must,  I  think,  in  every  case  follow. 
*  Lord  Halsbury,  L.  C.  :  —  [*  464] 

My  Lords,  I  have  had  an  opportunity  of  reading  the 
judgment  of  the  noble  and  learned  Earl,  and  only  desire  to  say 
that  I  entirely  concur  both  with  the  conclusions  he  has  arrived 
at  and  with  the  reasons  by  which  he  has  arrived  at  them. 

Order  of  the  Court  of  Appeal  reversed,  and  order  of  Stephen, 
J, ,  restored  subject  to  the  following  declaration :  That  the 
recovery  of  possession  adjudged  to  the  plaintiff  shall  he  sub- 
ject to  the  existing  tenancies,  and  that  in  taking  the  account 
directed  all  just  allowances  shall  be  made  to  the  defendant. 
The  cross-appeal  of  the  defendant  dimnissed  with  costs; 
the  defendant  to  pay  all  costs  here  and  in  the  Courts  below, 
including  the  costs  of  the  shorthand  writers^  notes  of  the 
evidence  at  the  trial:  Cause  remittedUo  the  Queen's  Bench 
Division. 
Lords'  Journals,  1st  August,  1889. 
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ENGLISH  NOTES. 

When  a  father  enters  into  possession  of  the  property  of  an  infant 
child,  he  is  prima  facie  to  be  taken  to  have  entered  into  possession  as 
the  natural  guardian  of  the  child ;  and  the  statute  will  not  begin  to  run 
against  the  infant  (at  all  events)  until  his  attaining  majority.  It  was 
not  necessary  in  this  case  to  decide  whether  a  new  character  attached  to 
the  possession,  on  the  infant  attaining  majority;  but  it  is  clear  from 
the  subsequent  decisions,  and  on  principle,  that  this  circumstance 
alone  would  not  form  a  ground  for  a  new  departure.  Nemo  sibi  causam 
possessionis  mutare  potest,  Thom^is  v.  Thomas  (1856),  2  K.  &  J.  79, 
2h  L.  J.  Ch.  169. 

Where  the  brother  of  a  testator  was  appointed  executor  by  his  will, 
and  entered  into  possession  of  his  real  estate,  although  the  will  was 
invalid  as  to  the  real  estate  which  descended  upon  the  infant  daughters 
of  the  testator,  the  possession  of  the  brother  was  treated  as  having  been 
taken  and  held  by  him  as  bailiff  or  trustee  for  his  infant  nieces;  and 
that  the  statute  could  not  run  in  his  favour.  Pelley  v.  Bascombe 
(1865),  34  L.  J.  Ch.  233,  11  Jur.  (N.  S.)  52,  13  W.  R.  306. 

In  the  case  of  In  re  Ilobbs,  Hobbs  v.  Wade  (1887),  36  Ch.  D.  553, 
57  L.  J.  Ch.  184,  58  L.  T.  9,  36  W.  R.  445,  where  a  husband  and  wife 
were  entitled  to  gavelkind  lands  in  equal  moieties,  and  on  the  death  of 
the  wife  her  moiety  descended  to  her  two  sons  (one  being  an  infant) 
subject  to  the  husband's  right  while  a  widower  to  a  moiety  of  the  rent 
of  the  moiety;  the  husband,  continuing  in  possession  on  the  wife's 
death,  must  be  treated  as  having  entered  on  the  one-eighth  belonging 
to  the  infant  son  as  bailiff  to  the  infant,  and  on  that  infant  attaining 
twenty-one  he  must  be  treated  as  having  remained  in  possession  in  the 
same  character;  so  that  when  this  son  claimed  possession  no  limitation 
had  run  against  him. 

In  Tinker  v.  Rodwell  (1893),  69  L.  T.  591,  on  the  death  of  the 
(female)  owner  of  gavelkind  lands,  which  descended  to  her  infant  sons 
subject  to  the  husband's  curtesy  in  the  moiety,  the  husband  who  was 
the  father  of  the  children  entered  into  possession  of  the  whole  lands, 
and  the  question  came  to  be  decided  whether  upon  one  of  the  infants 
coming  of  age  the  continued  possession  of  the  father  could  be  ascribed 
to  any  other  than  the  fiduciary  character  in  which  he  had  entered  as 
natural  guardian  to  the  children.  In  a  well-reasoned  judgment  it  was 
decided  by  Romer,  J.,  both  on  authority  and  on  principle,  that  it 
could  not;  and,  there  being  no  other  circumstance  to  show  a  change  in 
the  character  of  possession  as  to  the  moiety  which  was  not  sulject  to 
the  curtesy,  that  the  prescription  could  not  begin  to  run  until  the 
father's  death. 
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A  mortgagee  in  possession  under  a  mortgage  in  the  form  of  a  con- 
veyance in  trust  for  sale,  does  not  hold  in  a  fiduciary  capacity  to  the 
mortgagor;  and  the  limitation  under  sect.  28  of  3  &  4  Will.  lY.,  c.  27, 
and  the  Beal  Property  Limitation  Act,  1874,  applies  to  the  mortgagee's 
right  under  such  a  security.  Locking  v.  Parker  (1872),  L.  R.  8  Ch. . 
30,  42  L.  J.  Ch.  257,  27  L.  T.  636,  21  W.  R.  113;  Johnson  v.  Moun- 
sey  (C.  A.  1879),  11  Ch.  D.  284,  40  L.  T.  234,  27  W.  R.  537. 

AMERICAN  NOTES. 

See  notes,  ante^  Nos.  12, 13,  p.  270.  If  the  party  acts  as  general  agent  or 
factor,  with  no  stated  time  of  accounting,  the  relation  is  that  of  trustee,  and 
the  statute  will  not  begin  to  run  until  accounting  or  demand.  Sawyer  t.  Tap- 
pan,  14  New  Hampshire,  352;  Coster  v.  Murray,  5  Johnson  Chancery  (N.  Y.J, 
531 ;  Clark  v.  Moody,  17  Massachusetts,  145 ;  PaRchall  v.  Hall,  5  Jones  Equity 
(Nor.  Car.),  108;  Krause  v.  Dorrance,  10  Penn.  St.  462;  ParrU  v.  C<^h, 
5  Richardson  Equity  (So.  Car.),  450 ;  and  cases  cited  in  Mechem  on  Agency, 
sect.  533. 

If  agency  is  special,  the  statute  attaches  on  consummation  of  each  transac- 
tion.    Hopkins  v.  Hopkins,  4  Strobhart  Equity  (So.  Car.),  207. 

In  case  of  an  or<tinary  collecting  agent,  the  statute  runs  immediately,  re- 
gardless of  demand :  Cogwin  v.  Ball,  2  Illinois  Appeals,  70 ;  Emmons  v.  Hay- 
ward,  6  Cushing  (Mass.),  501 ;  Campbell  v.  Boggs,  48  Penn.  St.  524 ;  Estes  v. 
Stokes,  2  Richardson  (So.  Car.),  133;  Lawrence  v.  Smith,  32  Wisconsin,  587 ; 
or  after  a  reasonable  time  to  notify  the  principal :  McDonnell  v.  Montgomery 
Bank,  20  Alabama,  313 ;  Hickok  v.  Hickok,  13  Barbour  (N.  Y.  Sup.  Ct.),  632 ; 
Mitchell  V.  McLemore,  9  Texas,  151. 

An  agent  to  make  loans  and  invest  need  not  account  until  demand,  and 
the  statute  does  not  run  until  then.  Baker  v.  Joseph,  16  California,  173; 
HaH*8  Appeal,  32  Connecticut,  520. 


No.  22.— In  re  JENNENS.    WILLIS  v.  EARL  HOWE. 

(1880.) 

No.  23.  — WILLIS  V.  EAEL  HOWE 
(c.  A.  1893.) 

RULE. 

The  exception  to  the  prescription  of  land  rights  under 
the  head  of  "  concealed  fraud  *'  must  be  strictly  inter- 
preted, and  is  not  to  be  inferred  from  the  simple  fact  that 
a  person  has  got  possession  under  a  false  assertion  of  title. 
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After  the  lapse  of  a  great  length  of  time  it  may  be 
presumed  that  the  plaintiff,  or  those  through  whom  he 
claims,  might  with  reasonable  diligence  have  discovered 
the  true  facts  as  to  the  legitimacy  of  the  defendant's 
predecessor,  who  got  possession  on  the  claim  of  heirship. 

Where  the  time  of  limitation  has  once  begun  to  run 
under  the  statute,  a  subsequent  concealed  fraud  by 
another  person  entering  under  a  false  claim  does  not 
stop  the  running  of  the  limitation. 

In  re  JenBens.    Willii  t.  Earl  Howe. 

50  L.  J.  Ch.  4-6  (9.  c.  43  L.  T.  875  ;  29  W.  R.  70). 

[4]    Intestaq/,  —  Beat  and  Personal  Estate.  —  Statute  of  Limitations.  —  Con- 
cealed  Fraud.  —  8  <^  4  Will.  IF.,  c.  27,  s.  ?6  ;  23  dt  24  Victf  c.  38,  s.  13. 

The  plaintiffs  sned  to  recover  property,  both  real  and  personal,  to  which,  as  ' 
alleged,  their  predecessors  in  title  had  become  entitled  upon  the  death  of  a 
testator,  in  1798,  who  had  died  intestate  as  to  the  whole  property  comprised  in 
his  will ;  and  alleged  fraud  and  concealment  on  the  part  of  the  defendants  and 
their  predecessors  in  title,  which  could  not,  with  reasonable  diligence,  have 
been  discovered  prior  to  1879. 

Heldf  upon  demurrer,  that,  as  to  the  real  estate,  the  alleged  fraud  might, 
with  reasonable  diligence,  have  been  sooner  discovered,  and  that,  therefore,  the 
plaintiff's  title  was  barred  by  the  26th  section  of  3  &  4  Will.  IV.,  c  27;  and 
that,  as  regarded  the  personal  estate,  the  13th  section  of  23  &  24  Vict.,  c 
38,  was  an  absolute  bar  to  the  plaintiff's  claim,  that  section  being  held  to 
be  retrospective. 

William  Jennens,  by  his  will  dated  in  1726,  after  directing  his 
just  debts  to  be  paid,  gave  all  his  estates  whatsoever  in  Suffolk  and 
Essex,  which  were  purchased  by  his  father,  to  his  mother  for  life, 
and  made  no  other  disposition  of  his  property. 

The  testator's  mother  died  in  his  lifetime,  and  he  died  in  1798. 

The  statement  of  claim  alleged  that  at  the  death  of  the  testator, 
Mary  Blythe,  widow,  was  his  sole  heiress,  and  that  she  and  one 
William  Jennens  were  his  sole  next  of  kin ;  and  that  soon  after 
the  death  of  Mary  Blythe,  which  happened  in  1799,  Eichard 
Curzon,  pretending  and  representing  that  he  was  the  son  of  Penn 
Curzon,  and  as  such  heir  of  the  testator  William  Jennens,  while  he 
was  in  fact  and  to  his  own  knowledge  an  illegitimate  child  of  one 
Ann  Oakes,  spinster,  took  possession  of  the  freehold  estates  of  tlie 
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testator ;  and  that  his  devisee  and  the  succeeding  devisees,  includ- 
ing the  defendant.  Earl  Howe,  successively  knev^  of  and  concealed 
the  above  facts,  and  successively  with  such  knowledge  and  by  such 
concealment  entered  into  possession  of  the  estates.  The  claim 
alleged  that  Ann  Oakes  had  made  a  statement  of  the  facts  as  to 
the  birth  of  Sichard  Gurzon,  which  was  concealed  from  the  plain- 
tiffs and  their  predecessors  in  right,  and  that  such  facts  were  only 
discovered  by  the  plaintiffs  in  1879  by  means  of  a  communication 
made  to  them  by  a  daughter  of  Ann  Oakes ;  and  that  the  fraud 
could  not,  with  reasonable  diligence,  have  been  discovered  by  them 
prior  to  that  time. 

The  statement  of  claim  further  alleged  *  that  letters  of  [*  5] 
administration  to  the  estate  of  the  testator  William  Jennens 
had  been  granted  to  two  persons  who  fraudulently  alleged  that 
they  were  next  of  kin  of  the  testator ;  and  that  the  residuary  per- 
sonal estate  of  the  testator  had  been  got  in  by  them  and  persons 
claiming  through  them,  down  to  the  defendants,  Upton  and  Coe, 
who  were  in  possession  of  one  moiety  of  the  personal  estate,  and 
Earl  Beauchamp,  who  was  in  possession  of  the  other  moiety; 
and  that  they  were  all,  including  the  last-named  defendants, 
aware  that  it  was  impressed  with  a  trust  for  the  next  of 
kin,  and  that  it  was  always  treated  as  a  distinct  fund,  and 
that  separate  accounts  of  it  had  been  always  kept,  and  that 
no  account  had  ever  been  come  to  in  respect  thereof  with 
Mary  Blythe  or  William  Jennens,  the  other  next  of  kin  of  the 
testator.  The  plaintiffs,  who  claimed  through  Mary  Blythe  and 
the  last-named  William  Jennens,  claimed  that  it  might  be  declared 
that  the  defendant.  Earl  Howe,  was  a  trustee  for  one  of  the  plain- 
tiffs of  the  freehold  estates,  and  that  the  amount  of  the  residue  of 
the  personal  estate  come  to  the  hands  of  the  other  defendants 
might  be  ascertained  and  paid  to  the  plaintiffs. 

To  this  statement  of  claim  Earl  Howe  demurred. 

Mr.  Lewin  in  support  of  the  demurrer.  —  The  fraud,  if  there  was 
any,  might,  with  reasonable  diligence,  have  been  discovered  in  1799. 
The  plaintiffs'  claim  is  barred  by  the  26th  section  of  the  Statute 
of  Limitations.  Chetham  v.  Hoare,  39  L.  J.  Ch.  376,  L.  R  9  Eq. 
571,  which  was  a  case  before  your  Lordship,  is  directly  in  point. 

Mr.  Bristowe  and  Mr.  Mulligan,  in  support  of  the  claim  as  to  the 
real  estate.  —  We  say  that  the  predecessors  in  right  of  the  plaintiffs 
were  misled  by  the  assertion  of  Richard  Curzon,  and  that  they 
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could  not,  with  reasonable  diligence,  have  discovered  the  fraud 
which  had  been  committed  prior  to  1879. 

They  referred  to  Fetre  v.  Petre,  1  Drew.  371 ;  Sturgis  v.  Moru^ 
3  De  Gex  &  J.  1,  24  Beav.  541 ;  Vant  v.  Vane,  42  L.  J.  Ch.  299, 
L  R  8  Ch.  383. 

Malins,  V.  C.  —  I  am  of  opinion  that  this  demurrer  must  be 
allowed ;  to  overrule  it  would  tend  to  make  all  titles  unsafe.  [His 
Lordship  stated  the  facts  as  set  out  above,  down  to  Richard  Curzon 
entering  into  possession,  and  proceeded :]  Now,  this  very  Eichard 
Curzon  was  made  an  earl  in  1821,  and  if  I  look  at  the  probabilities 
of  the  case  —  I  do  not  wish  to  decide  on  probabilities  —  yet  I 
think  it  does  seem  improbable  that  he  should  have  been  an  impos- 
tor, and  that  through  all  that  number  of  years  it  should  never  have 
come  to  the  knowledge  of  any  person  that  he  was  not  the  rightful 
heir,  but  the  illegitimate  son  of  Ann  Oakes.  But  taking  the  facts 
to  be  as  they  are  alleged,  that  this  man  was  a  wrongdoer,  the  true 
owners  were  nevertheless  bound  to  know  their  own  title ;  and  when 
a  person  claiming  adversely  to  them  entered  into  possession,  they 
were  bound  to  ascertain  under  what  title  he  entered,  and  to  bring 
their  action  within  twenty  years.  Even  assuming  that  there  was  a 
fraud,  and  that  it  was  concealed  by  Eichard  Curzon  saying  that 
which  he  knew  to  be  false,  yet  the  question  still  remains,  whether 
the  fraud  might  not,  with  reasonable  diligence,  have  been  discovered 
within  a  less  time  than  eighty-two  years. 

In  Chetham  v.  Eoare  I  said  it  was  most  important  that  the  26th 
section  of  the  Statute  of  Limitations  should,  in  the  interests  of 
society,  receive  the  very  strictest  interpretation. 

Now,  with  reasonable  diligence,  might  the  fraud  have  been 
discovered  within  the  time  limited  by  the  statute  ?  This  family 
has  been  in  possession  of  these  estates,  which  are  of  vast  extent, 
and  worth  millions  sterling,  for  more  than  eighty  years,  during 
which  time  no  question  has  been  raised  as  to  their  title  except  by 
the  plaintiffs.  If  they  were  in  possession  by  a  wrongful  title,  has 
there  been  due  diligence  ?  If  I  am  to  suppose  that  any  one 
[*  6]  in  the  year  1799,  having  a  *  valid  title,  would,  without  in- 
quiry allow  a  person  having  no  title  to  enter  and  remain 
in  possession  for  this  number  of  years,  then  I  say  such  facts  show 
gross  neglect  and  want  of  diligence. 

Assuming,  therefore,  that  there  was  a  fraud  and  concealment,  I 
decide  that  time  began  to  run  at  the  death  of  the  testator  William 
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Jennens,  and  therefore  that  at  the  expiration  of  twenty  years  from 
that  time  the  title  of  the  plaintiffs  was  barred.  The  demurrer  must, 
therefore,  be  allowed,  with  costs. 

The  defendants,  Upton  and  Goe  and  Earl  Beauchamp,  also 
demurred  to  the  statement  of  claim,  so  far  as  the  same  related  to 
the  personal  estate. 

Mr.  Higgins  and  Mr.  C.  H.  Turner,  for  Upton  and  Coe.  —  We 
rely  upon  the  13th  section  of  23  &  24  Vict,  c.  38. 

Mr.  Pearson  and  Mr.  Cecil  Sussell,  for  Earl  Beauchamp,  referred 
to  an  unreported  case  of  Baylis  v.  Howard^  which  was  before 
Vice-Chancellor  James  in  1869,  which  related  to  the  same  prop- 
erty as  that  in  the  present  action,  and  the  bill  in  which  case 
contained  substantially  the  same  allegations  with  regard  to  the 
personal  estate  as  were  contained  in  the  statement  of  claim  in  this 
action,  and  upon  the  hearing  of  which  cause  the  same  statute,  23  & 
24  Vict.,  c.  38,  having  been  relied  upon,  the  Vice-Chancellor  held 
as  follows :  "  It  appears  to  me  utterly  impossible  to  entertain  this 
bill.  The  words  of  the  Act  are  too  clear.  It  is  the  very  case 
which  the  Act  meant  to  provide  against" 

Mr.  Bristowe  and  Mr.  Mulligan,  for  the  plaintiffs.  —  The  parties 
who  have  successively  been  in  possession  of  the  personal  estate 
have  never  treated  it  as  their  own,  but  have  treated  it  as  impressed 
with  a  trust,  and  have  always  kept  separate  and  distinct  accounts 
with  regard  to  it. 

We  submit  that  the  13th  section  of  23  &  24  Vict.,  c.  38,  is  not 
retrospective,  but  only  applies  to  persons  dying  intestate  after  the 
passing  of  the  Act;  but,  even  if  it  is  retrospective,  then  we  say 
that  the  words  "  dying  intestate  "  are  to  be  construed  strictly,  and 
to  mean  dying  without  a  will,  and  must  not  be  taken  to  apply  to  a 
person  who  makes  a  will,  and  happens  to  die  intestate  as  to  the 
property  comprised  in  the  will.  They  referred  to  Reed  v.  Fenn,  35 
L.  J.  Ch.  464.  and  to  Shelford's  Beal  Property  Statutes,  8th  ed.,  p.  244. 

Malins,  V.  C.  —  For  the  same  reasons  that  led  Vice-Chancel- 
lor James  to  decide  that  the  bill  in  Baylis  v.  Howard  was 
unsustainable,  I  also  decide  that  this  action  cannot  be  sustained. 
Personal  estate  is  claimed  by  certain  persons  as  next  of  kin  of  the 
testator,  eighty  years  after  his  death,  and  it  is  argued  that  the  13th 
section  of  the  Act  of  23  &  24  Vict,  c.  38  (which  was  passed  to  meet 
this  very  case),  does  not  apply,  because  it  is  said  that  it  is  not 
retrospective ;  and,  moreover,  that  as  Mr.  Jennens  made  a  will  he 
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did  not  die  intestate,  and  that  the  Act  is  to  be  construed  strictly. 
No  doubt  Mr.  Jennens  did  make  a  will,  but  it  is  also  clear  that  he 
died  intestate  as  to  this  property,  and  therefore  he  was  an  intestate. 
I  am  clearly  of  opinion  that  the  word  "dying"  does  not  mean 
dying  after  the  passing  of  the  Act,  but  that  it  refers  to  persons  who 
have  died  or  shall  die,  otherwise  the  twenty  years  might  elapse 
before*  the  Act  had  any  effect  whatever.  The  plaintiffs  have  shown 
no  case  of  the  fund  being  impressed  with  a  trust  The  bill  in 
Baylis  v.  Howard  contained  the  same  allegations  as  are  contained 
in  this  statement  of  claim,  and  Vice-Chancellor  James  decided 
that  it  was  impossible  to  sustain  it.  I  entirely  agree  with  him, 
and  both  these  demurrers  must  be  allowed,  and  with  costs. 


Willis  T.  Earl  Howe. 

1893,  2  Ch.  545-555  (8.  c.  62  L.  J.  Ch.  690;  69  L.  T.  358;  41  W.  R.  433). 

[646]    Statute  of  Limitations  (8  <^  4  WiU.  IV.,  c.  27),  s.  26.  —  Concealed  Fraud. 
—  Time  when  Might  of  Action  accrues.  —  Frivolous  Action. 

The  plaintiff  brought  an  action  of  ejectment  in  1892,  and  alleged  by  his 
statement  of  claim  that  he  was  the  heir-at-law  of  W.  J.,  who  died  intestate  in 
1798,  and  that  on  his  death  his  real  estate  was  wrongfully  taken  posssession 
of  by  the  mother  of  Qt,  C,  an  infant,  in  his  name,  under  the  Mse  pretence  that 
G.  C.  was  the  heir-at-hiw  of  W.  J. ;  that  G.  C  died  an  infant,  and  that  his 
mother  continued  to  hold  possession  of  the  estate  in  the  name  of  R.  C,  an 
infant,  whom  she  falsely  asserted  to  be  the  brother  of  G.  C,  but  who  was 
really  a  supposititious  child ;  that  R.  C  held  possession  of  the  estates  after  he 
came  of  age,  and  that  he  and  his  successors  in  title,  including  the  defendant, 
fraudulently  concealed  these  facts  from  the  true  heir  of  W.  J. ;  that  the  plaintiff 
and  his  predecessors  in  title  had  been  deprived  of  the  estates  by  such  cx>ncealed 
fraud,  and  that  the  same  could  not  with  reasonable  diligence  be  discovered 
before  1879,  when  they  became  partially  known;  that  the  plaintiff  was  an 
infant  at  that  time,  and  did  not  attain  his  majority  till  1887.  The  defendant 
moved  to  have  the  statement  of  claim  struck  out  as  frivolous  and  vexatious,  and 
filed  an  affidavit  showing  that  the  story  of  R.  C.  being  a  supposititious  cliild 
was  publicly  spoken  of  in  newspapers  and  otherwise  as  early  as  1853,  and  had 
been  made  the  ground  of  previous  unsuccessful  actions  of  other  claimants  against 
the  defendant  and  his  predecessors. 

Held  (affirming  the  decision  of  Kekewich,  J.),  that  the  allegations  in  the 
statement  of  claim  as  to  the  entry  in  1798  on  behalf  of  G.  C.  did  not  show 
a  CAse  of  concealed  fraud  within  sect.  26  of  the  3  &  4  Will.  IV.,  c.  27,  but  only 
a  wrongful  entry  under  a  false  claim  ;  that  the  statute  began  to  run  against  the 
plaintiff's  predecessors  in  title  in  1798,  and  that  as  the  possession  had  been 
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adverse  to  the  plaintiff  and  his  predecessors  ever  since,  the  operation  of  the 
statute  had  not  been  suspended  by  the  alleged  fraud  in  1805;  and  that  the 
plaintiff  or  his  predecessors  might  with  reasonable  diligence  have  discovered 
the  concealed  fraud,  if  any,  more  than  twelve  years  before  the  commencement 
of  the  action.  On  these  grounds  the  statement  of  claim  was  struck  out,  and  the 
action  was  dismissed  as  frivolous  and  vexatious. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  Kekewich, 
dismissing  the  plaintiff's  action  as  frivolous  and  vexatious. 

*  William  Jennens  died  in  the  year  1798,  a  bachelor,  and  [*  546] 
intestate  as  to  his  real  estates,  which  were  of  great  value. 

This  action  was  brought  by  Benjamin  Willis  against  Earl 
Howe,  who  was  in  possession  of  the  estates,  claiming  to  be 
entitled  to  them  as  the  true  heir-at-law  of  W.  Jennens. 

The  statement  of  claim  contained  the  following  allegations: 
Par.  5 :  That  some  time  after  the  death  of  W.  Jennens,  Lady 
Sophia  Curzon  (afterwards  Baroness  Howe),  wrongfully  took 
possession  of  his  real  estates  in  the  name  and  on  behalf  of  her 
infant  son,  (Jeoige  Augustus  William  Curzon,  as  heir-at-law,  as 
she  falsely  alleged,  of  W.  Jennens,  and  that  on  the  death  of 
George  A.  W.  Curzon  during  his  infancy  in  1805  she  continued  to 
hold  possession  of  the  estates  in  the  name  and  on  behalf  of  a  sup- 
posititious child  called  Bichard  William  Penn  Curzon,  then  an 
infant  of  nine  years,  on  the  false  pretence  that  he  was  a  younger 
brother  of  George  A.  W.  Curzon,  and  as  such  the  heir-at-law  of 
W.  Jennens,  whereas  in  truth  he  was  the  illegitimate  child  of 
one  Ann  Oakes,  a  spinster.  Par.  6 :  That  Richard  W.  P.  Curzon 
took  possession  of  the  said  estates  on  attaining  his  majority  in 
1817,  and  remained  in  possession  during  his  life,  although  he 
was  well  aware  of  the  facts  stated  in  par.  5 ;  but  he  fraudulently 
concealed  such  facts  from  the  heir-at-law  of  W.  Jennens,  and  kept 
them  concealed  during  his  lifetime;  that  George  A  W.  Curzon 
was  not  the  true  heir-at-law  of  W.  Jennens,  the  true  heir  being 
one  W.  Jennens,  an  ancestor  of  the  plaintiff,  who  died  in  1803. 
The  statement  of  claim  then  alleged  that  Richard  W.  P.  Curzon 
was  created  Baron  Howe  in  1821,  and  that  his  sons,  the  second 
Baron  Howe  and  the  present  defendant,  succeeded  to  the  estates, 
and  that  they  all  knew  the  facts  stated  in  par.  5,  but  fraudulently 
concealed  them  from  the  true  heir. 

Par.  11  was  as  follows:  "  The  facts  in  paragraph  5  were  con- 
cealed and  kept  secret  fraudulently  by  the  contrivance  of  the 
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defendant  and  his  father  and  brother,  with  the  intention  of 
depriving  the  plaintiff  and  his  predecessors  in  title  of  the  said 
real  estates ;  and  to  further  effect  the  said  intention  the  defend- 
ant, and  his  father  and  brother  respectively,  at  various  times 
prior  to  the  year  1859,  and  subsequently  down  to  the  year  1879, 
did  alter  the  inscription  on  the  family  monument  in 
[*547]  Acton  *  Church  by  additions  to  such  inscription  and 
erasures  thereform  so  as  to  conceal  the  said  fraud. 

The  plaintiff  then  alleged  that  the  facts  were  only  partially 
discovered  in  1879,  in  consequence  of  a  communication  made  by 
the  daughter  of  the  said  Ann  Oakes  to  an  uncle  of  the  plaintiff. 
He  then  stated  his  pedigree  from  W.  Jennens,  and  alleged  that 
he  was  an  infant  in  1879,  and  did  not  attain  his  majority  till 
1887,  and  had  only  recently  obtained  proof  of  the  facts  alleged. 
He  claimed  a  declaration  that  he  was  entitled  to  the  estates  and 
an  account  of  mesne  profits. 

The  defendant,  without  delivering  a  statement  of  defence, 
moved  before  Mr.  Justice  Kekewich  to  take  the  statement  of 
claim  off  the  file  as  not  disclosing  any  reasonable  cause  of  action, 
and  to  dismiss  the  action  as  frivolous  and  vexatious.  In  support 
of  his  application  an  affidavit  was  filed  by  the  solicitor  of  the 
Howe  family,  showing  that  the  allegation  that  Richard  Curzon, 
first  Lord  Howe,  was  the  illegitimate  child  of  Ann  Oakes  had 
been  publicly  made  in  newspapers  and  other  books  as  long  ago 
as  1853,  and  had  been  the  foundation  of  more  than  one  unsuccess- 
ful action  against  the  defendant  and  his  predecessors  in  title.  ^ 

Mr.  Justice  Kekewich,  on  the  hearing  of  the  defendant's  appli- 
cation, made  an  order  that  the  statement  of  claim  should  be 
struck  out  and  the  action  dismissed  as  frivolous  and  vexatious. 
From  this  decision  the  plaintiff  appealed. 

Winch,  Q.  C,  and  Stuart  Colquhoun,  for  the  appellant:  — 

The  operation  of  the  Statute  of  Limitations  is  excluded,  if 
there  is  concealed  fraud.  3  &  4  Will.  IV.,  c.  27,  s.  26.^  The 
plaintiff  here  alleges  concealed  fraud  on  the  part  of  the  de- 
fendant and  his  predecessors  in  title,  and  gives  the  particulars 

1  See  In  re  Jennens,  Williay,  Earl  Howe,  person   throagh  whom   he  claims,  may 

p.  360,  ante.  have  been  deprived  by  snch  frand,  shaU 

^  Sect.  26,  as  far  as  is  material,  is  as  be  deemed  to  have  first  accrued  at  and 

follows :  *'  That  in  every  case  of  a  con-  not  before  the  time  at  which  such  fraud 

cealed  fraud  the  right  of  any  person  to  shall  or  with  reasonable  diligence  might 

bring  a  suit  in  equity  for  the  recovery  of  have  been  first  known  or  discovered." 
any  land  or  rent  of  which  he,  or  any 
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•of  such  fraud,  showing  that  it  was  concealed  by  each  [*548] 
person  who  took  possession  of  the  estate  in  succession. 
Vane  v.  Vane,  L.  R  8  Ch.  383.  Bi  chard  Curzon,  according  to 
the  plaintiff's  allegation,  was  not  really  the  brother  of  George; 
his  entry,  therefore,  was  a  fresh  departure,  and  the  fact  that  the 
statute  had  begun  to  run  in  George's  life  is  immaterial. 

[Eat,  L.  J.,  referred  to  Trustees,  Executors,  and  Agency  Com- 
pany V.  Short,  13  App.  Cas.  793.] 

George  had  not  acquired  a  statutory  title  at  his  death,  and  the 
operation  of  the  statute  has  been  suspended  by  the  concealed 
fraud  ever  since  Bichard's  entry.  If  the  statement  of  claim  is 
defective,  an  opportunity  for  amending  it  ought  to  be  allowed, 
and  the  action  not  dismissed  at  once. 

Warmington,  Q.  C. ,  and  Ingle  Joyce,  for  the  defendant :  — 

The  statute  began  to  run  when  possession  was  taken  in  the 
name  of  George  Curzon.  There  was  no  fraud  or  concealment  in 
that.  His  possession  may  have  been  wrongful,  but  it  was  not 
fraudulent.  If  there  has  been  any  fraud  since  that  time,  the 
plaintiff's  predecessors  were  not  dispossessed  by  it,  for  they  were 
out  of  possession  before.  The  fraud,  if  any,  might  have  been 
discovered  with  reasonable  diligence  long  ago;  for  the  story 
about  the  supposititious  child  was  discussed  in  the  public  prints 
in  1853,  and  has  been  made  the  foundation  of  previous  unsuc- 
cessful suits.  Petre  v.  Petre,  1  Drew.  371;  Lawrence  v.  Lord 
Norreys,  15  App.  Cas.  210 ;  RaiTis  v.  Buxton,  14  Ch.  D.  537. 

Stuart  Colquhoun,  in  reply. 

April  24, 1893.  Lindley,  L.  J.  (after  referring  to  the  allegations 
in  the  statement  of  claim  set  forth  above,  continued  as  follows) :  — 

The  question  is  whether  this  action  ought  to  be  allowed  to  go 
on,  bearing  in  mind  the  fact  that  this  property  has  been  held 
adversely  to  the  plaintiff  and  his  predecessors  in  title 
ever  since  *  1798.  In  order  to  decide  that  question  we  [*  549] 
must  carefully  examine  the  language  of  the  26th  section 
of  the  3  &  4  Will.  IV.,  a  27.  [His  Lordship  read  the  section.] 
That  section  has  been  much  discussed  in  several  cases  which  were 
referred  to  in  the  ailment,  particularly  in  Petre  v.  Petre, 
Bains  v.  Buxton,  Laurence  v.  Lord  Norreys,  and  Vane  v.  Vane. 
These  cases  show  that  in  an  action  under  this  section  the  plain- 
tiff must  make  out,  first,  that  there  has  been  concealed  fraud; 
secondly,  that  he  and  his  predecessors  in  title  have  been  deprived 
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of  the  land  by  such  fraud ;  and,  thirdly,  that  the  fraud  had  not 
been  discovered  and  could  not  with  reasonable  diligence  have 
been  discovered  within  the  period  ordinarily  allowed  by  the 
statute  for  bringing  an  action  for  the  recovery  of  land,  which  is 
now  twelve  years  before  action  brought  Applying  to  this  case 
the  principle  laid  down  by  the  noble  Lords  who  delivered  their 
opinions  in  Lawrence  v.  Lord  Norreys^  it  appears  to  me  that  the 
plaintiff  does  not  bring  himself  within  the  section.  Lord 
Hebschell  says  (15  App.  Cas.  213) :  "  Where  an  action  is  thus 
brought,  on  a  title  which  accrued  more  than  seventy  years  ago,  to 
dispossess  those  who,  or  whose  predecessors,  have  been  in  posses- 
sion during  that  length  of  time,  it  is  obvious  that  the  allegations 
by  which  it  is  sought  to  prevent  the  statute  being  a  bar  need  to 
be  closely  scrutinised.  I  will  first  call  attention  to  what  a  plain- 
tiff must  prove  in  order  to  oust  the  ordinary  operation  of  the 
statute.  The  Act  says :  In  every  case  of  a  concealed  fraud  the 
right  of  any  person  to  bring  a  suit  in  equity  for  the  recovery  of 
any  land  or  rent  of  which  he,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  shiU  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at  which  such 
fraud  shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered.  *  It  is  not  enough,  therefore,  to  prove  a 
concealed  fraud ;  the  person  bringing  the  suit  must  show  that  he 
or  some  person  through  whom  he  claims  has  been  by  such  fraud 
deprived  of  the  land  which  he  seeks  to  recover,  and  that  the  fraud 

could  not  with  reasonable  diligence  have  been  known  or 
[*  550]  discovered  more  than   *  the   statutory  period,  before  the 

action  was  brought.  *  And  Lord  Watson  says  (15  App. 
Cas.  220) :  "  But  it  is  not  any  and  every  fraud  which  will  elide 
the  provisions  of  the  statute,  and  keep  alive  a  right  of  action  for 
recovery  of  the  lands.  In  order  to  constitute  a  fraud  which  will 
have  that  effect  these  statutory  requirements  must  be  fulfilled. 
In  the  first  place,  it  must  be  a  fraud  which  has  deprived  the 
plaintiff  of  his  land ;  and,  in  the  second  place,  it  must  be  a  con- 
cealed fraud,  in  this  sense,  that  it  was  not  only  unknown  to  the 
plaintiff,  and  to  those  through  whom  he  derives  right,  but  could 
not,  with  reasonable  diligence,  have  been  discovered  by  him  or 
them  before  the  commencement  of  the  twelve  years  immediately 
preceding  the  institution  of  his  suit* 

Apply  this  to  the  present  case,  and  see  what  really  deprived 
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the  plaintiff  and  bis  predecessors  in  title  of  the  land.  It  was 
what  was  done  in  1798,  when  the  Baroness  Howe  is  said  to  have 
wrongfully  taken  possession  in  favour  of  her  son  Greorge.  There 
was  no  fraud  in  that  and  no  concealment.  She  put  in  a  person 
who  was  not  entitled,  that  is  all.  It  may  have  been  a  wrongful 
act  in  respect  of  which  a  cause  of  action  arose,  and  from  that 
time  the  statutory  period  of  limitation  would  begin  to  run,  and 
there  has  been  continuous  possession  ever  since.  This  is  not  like 
the  case  of  the  Trustees,  Executors,  and  Ageney  Company  v. 
Short,  13  App.  Cas.  793,  in  which  some  person  had  been  in 
possession  for  a  few  years,  but  not  long  enough  to  acquire  a  title, 
and  then  no  one  had  been  in  possession  at  all,  but  the  land  was 
left  vacant  It  was  there  held  that  the  rightful  owner  was  in  the 
same  position  in  which  he  was  before  the  intrusion  took  place. 
Here  the  Baroness  took  possession  in  1798,  and  what  took  place 
in  1805  did  not  deprive  the  plaintiff  and  those  through  whom  he 
claims  —  still  less  was  he  deprived  by  the  alleged  tampering  with 
the  monumental  inscriptions.  The  expression  -  concealed  fraud  " 
has  been  very  much  discussed,  and  it  is  difficult  to  say  distinctly 
whether  it  simply  means  a  fraud  which  cannot  be  discovered 
even  if  reasonable  diligence  be  used,  or  whether  it  must  be  a  fraud 
actually  concealed  by  means  of  some  falsehood  or  further  fraud. 
But,  whichever  may  be  the  meaning,  this  statement  of  claim  does 
not  allege  any  fraud  in  1798 ;  it  alleges  only  a  wrongful 
trespass.  *  It  does  not  even  say  that  the  Baroness  knew  [*  551] 
that  her  son  George  was  not  the  true  heir.  This  is  a  short 
answer  to  the  plaintiff's  claim.  But  when  we  look  at  the  affi- 
davit filed  by  the  defendant's  solicitor,  Mr.  Trower,  —  and  it  has 
been  settled  that  an  application  of  this  kind  may  be  supported 
by  affidavits,  —  it  is  obvious  that  this  is  a  most  hopeless  action. 
The  story  about  the  supposititious  child  has  been  circulated  since 
1853,  and  the  plaintiff's  predecessors  in  title  might  have  dis- 
covered the  fraud  long  ago,  if  fraud  there  was,  without  any  diffi- 
culty. The  action  is  utterly  hopeless  and  without  foundation, 
and  I  therefore  think  Mr.  Justice  Eekewich  was  right  in  not 
allowing  it  to  go  on.  The  appeal  must,  therefore,  be  dismissed 
with  costs. 

Bowen,  L.  J.,  concurred. 

Kay,  L.  J.  :  — 

The  plaintiff  claims  a  laige  estate  of  which  he  alleges  his  pred- 
▼OL.  XVI.  —  24 
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ecessors  in  title  were  deprived  in  the  latter  end  of  last  century. 
He  attempts  to  avoid  the  effect  of  the  long  adverse  possession  of 
more  than  ninety  years  by  alleging  that  the  case  comes  under  sect 
26  of  the  3  i&  4  Will.  IV.,  c.  27.  He  tries  to  make  out  that  he 
waft  so  deprived  by  a  concealed  fraud.  To  bring  a  case  within 
that  section  four  circumstances  must  concur:  (1.)  There  must 
have  been  a  fraud.  (2.)  That  fraud  must  have  deprived  the 
claimant  or  his  predecessors  in  title  of  the  estate.  (3.)  Such 
fraud  must  have  been  concealed.  (4)  The  concealment  further 
must  have  been  such  that  it  could  not  with  reasonable  diligence 
have  been  discovered  sooner  than  it  was  in  fact  discovered,  and, 
of  course,  such  discovery  must  have  been  within  twelve  years 
before  the  commencement  of  the  action. 

Every  one  must  see  the  reasonableness  of  what  is  stated  by  the 
present  Lord  Chancellor  in  Lavrrenee  v.  Lord  Norreys,  15  App. 
Cas.  213,  to  the  effect  that  in  case  of  a  claim  after  a  very  long 
adverse  possession  the  statements  in  the  claimant's  pleading  must 
be  closely  scrutinised. 

In  this  case  the  first  wrongful  act  which  deprived  the  plaintiff's 
predecessors  in  title  of  the  estate  is  alleged  to  be  the  entry 
[*  552]  upon  *  that  estate  by  Lady  Sophia  Curzon  (afterwards 
Baroness  Howe)  on  behalf  of  her  infant  son  George,  whom 
^  she  falsely  alleged "  to  be  heir  of  the  deceased  owner,  William 
Jennens.  It  is  not  stated  that  she  knew  the  allegation  to  be 
untrue.  But  assuming  such  knowledge  to  be  implied  by  the  use 
of  the  word  **  falsely,  *  the  allegation  would  not  amount  to  more 
than  this,  that  a  person  took  possession  as  heir  knowing  that  he 
was  not  heir.  Is  a  false  assertion  of  title  by  a  person  so  taking 
possession  a  concealed  fraud  within  the  meaning  of  the  section  ? 
If  so,  it  must  follow  that  every  entry  upon  land  under  a  claim 
of  title  which  the  person  entering  knows  he  could  not  support 
would  be  a  concealed  fraud  within  sect.  26.  I  do  not  think  that 
this  is  the  meaning  of  the  section.  No  case  has  gone  so  far. 
Vice-Chancellor  Kindbrsley,  in  Petre  v.  Petre,  1  Drew.  397, 
says :  "  What  is  meant  by  concealed  fraud  ?  It  does  not  mean  the 
case  of  a  party  entering  wrongfully  into  possession:  it  means  a 
case  of  designed  fraud,  by  which  a  party,  knowing  to  whom*  the 
right  belongs,  conceals  the  circumstances  giving  that  right,  and 
by  means  of  such  concealment  enables  himself  to  enter  and  hold.  * 
That  is  not  an  eichaustive  definition,  and  perhaps  none  could  easily 
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be  given  of  the  meaning  of  "  concealed  fraud. "  It  is  not  merely 
an  "  unknown  fraud. "  But  the  word  "  concealed  "  seems  to  indi- 
cate that  there  were  facts  known  to  the  person  who  enters,  and 
designedly  concealed  by  him  from  the  real  owner,  which  facts,  if 
known,  would  enable  the  real  owner  to  recover.  The  deprivation 
of  which  the  section  speaks  in  such  a  case  is  by  the  fraudulent 
entry.  But  that  which  makes  a  wrongful  entry  fraudulent  is  not 
only  the  knowledge,  but  the  concealment  of  those  facts.  If  they 
had  been  disclosed,  and  the  person  who  disclosed  them  had  never- 
theless entered,  the  entry  would  have  been  wrongful ;  but  would 
it  have  been  fraudulent?  The  section  seems  to  point  to  some 
contrivance  by  which  the  real  owner  has  not  merely  been  deprived, 
but  defrauded,  in  the  sense  of  being  induced  to  believe  that  he 
was  not  owner,  and  that  the  person  who  so  entered  was  owner 
and  entitled  to  enter.  The  case  on  which  the  pleader  really  relies 
is  not  the  first  entry  on  behalf  of  the  son  George,  but  the 
continuance  of  possession  by  *  Lady  Sophia  Curzon  after  [*  553] 
the  death  of  George,  an  infant,  on  behalf  of  her  alleged 
second  son  Eichard.  It  is  stated  that  he  was  not  really  the  son 
of  Lady  Sophia  Curzon,  being  the  illegitimate  child  of  one  Ann 
Oakes,  but  that  she  passed  him  off  as  such  and  continued  the 
possession  on  his  behalf,  and  that  when  he  attained  twenty-one 
he,  knowing  all  the  facts,  took  possession,  and  that  such  posses- 
sion has  since  been  continued  by  persons  claiming  as  volunteers 
under  him. 

This  is  much  more  like  a  case  of  concealed  fraud.  The  person- 
ation by  Eichard  of  the  position  of  brother  of  George,  and  the 
concealment  of  the  fact  that  he  was  not  such  brother,  and  the 
taking  possession  by  him  in  that  character,  might  bring  the  case 
within  the  section.  See  Varie  v.  Vane,  L.  R  8  Ch.  383.  But 
this,  according  to  the  allegation,  was  not  the  fraud  that  deprived 
the  plaintiff's  ancestor  of  possession.  He  had  been  deprived  some 
years  before  by  the  entry  of  George,  and  his  right  first  accrued 
under  sect  2  of  the  statute,  when  an  entry  was  made  in  the  name 
and  on  behalf  of  George.  Unless  that  entry  brought  the  case 
within  sect  26,  the  subsequent  fraud,  by  which  the  possession  was 
continued  by  the  supposititious  brother  of  George,  would  not 
suspend  the  operation  of  the  statute,  which  began  to  run  when 
the  entry  was  made  on  behalf  of  Greorge.  It  was  suggested  in 
reply  that,  as  the  alleged  brother  was  not  really  the  brother  of 
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George,  his  taking  possession  fonned  a  new  departure,  and  that  the 
statute  would  begin  to  run  from  that  entry,  and  that  the  previous 
possession  of  George  was  not  material  The  effect  of  that  would 
be  tliat  if  a  series  of  occupiers,  not  claiming  under  one  another, 
kept  out  the  real  owner  for  one  hundred  years,  time  would  only 
run  against  him  from  the  moment  when  the  last  of  such  occupiers 
entered  into  possession.  I  am  of  opinion  that  this  is  not  the  law. 
A  continuous  adverse  possession  for  the  statutory  period,  though 
by  a  succession  of  persons  not  claiming  under  one  another,  does, 
in  my  opinion,  bar  the  true  owner.  I  desired  to  consider  the 
case  to  which  I  referred  during  this  part  of  the  argument,  but 
which  was  not  then  before  the  Court,  —  the  Trustees,  £xecutors, 
and  Agency  Company  v.  Short,  13  App.  Gas.   793.     In  that  case 

there  had  been  an  adverse  possession  of  land  for  some  time 
[^  554]  short  of  the  *  statutory  period,  which  was  then  abandoned, 

and  the  land  left  vacant,  and  after  the  statutory  period 
had  elapsed,  but  within  twenty  years  before  the  plaintiffs*  action, 
the  defendant,  or  his  predecessor  in  title,  took  possession.  The 
law  is  thus  stated  in  the  language  of  Lord  Macnaohten  (13  App. 
(\i8.  798) :  **  If  a  person  enters  upon  the  land  of  another  and 
holds  possession  for  a  time,  and  then,  without  having  acquired 
title  under  the  statute,  abandons  possession,  the  rightful  owner, 
on  the  abandonment,  is  in  the  same  position  in  all  respects  as 
he  was  before  the  intrusion  took  place.  There  is  no  one  against 
whom  he  can  bring  an  action.  He  cannot  make  an  entry  upon 
himself.  There  is  no  positive  enactment,  nor  is  there  any  prin- 
ciple of  law,  which  requires  him  to  do  any  act,  to  issue  any 
notioej  or  to  perform  any  ceremony  in  order  to  rehabilitate  him- 
m\t  No  new  departure  is  necessary.  The  possession  of  the 
intruder,  ineffectual  for  the  purpose  of  transferring  title,  ceases 
upon  iu  abandonment  to  be  effectual  for  any  purpose.  It  does 
not  l*!ave  behind  it  any  cloud  on  the  title  of  the  rightful  owner, 
or  any  secret  process  at  work  for  the  possible  benefit  in  time  to 
oome  of  ftome  casual  interloper  or  lucky  vagrant "  These  observa- 
tionri  were  made  in  a  case  in  which,  as  I  have  already  noticed, 
the  defoudant  or  his  predecessors  had  not  been  in  possession  for 
the  statutory  period.  If  his  defence  could  prevail,  it  would  be 
tiuou^li  UtT  a  man  who  entered  the  day  before  the  action  brought 
to  mj  thtit  the  true  owner  had  left  the  possession  vacant  for  more 
than  twelve  years.     But  it  was  not  meant  that  if  the  possession 
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had  not  been  vacant,  but  some  one  or  other  had  been  in  adverse 
possession  during  the  twelve  years,  snch  possession  would  not 
bar  the  true  owner,  unless  all  such  occupants  could  show  a  title 
derived  from  one  another. 

An  a£Gi davit  has  been  filed  on  behalf  of  the  defendant,  as  the 
practice  allows,  to  show  that  this  action  is  frivolous  and  vexa- 
tious. According  to  that  afl&davit,  the  foundation  of  the  plain- 
tiff's case  —  viz. ,  that  Eichard  was  not  the  brother  of  George,  but 
was  the  illegitimate  son  of  Ann  Oakes  —  has  been  publicly  alleged 
again  and  again  for  many  years.  It  has  been  the  ground  of  more 
than  one  action  by  claimants  of  this  estate,  who  have 
failed.  It  has  *  been  published  in  newspapers  and  in  a  [*  555] 
book  which  has  been  produced.  Therefore,  there  has  been 
no  new  discovery  of  this  fact  The  plaintiff  and  his  predecessors 
in  title  knew,  or  with  reasonable  diligence  might  have  known, 
all  that  he  now  alleges. 

I  am  of  opinion  that,  on  the  plaintiff's  statement  in  his  plead- 
ings, time  began  to  run  against  his  predecessor  in  title  on  the 
entry  of  Lady  Sophia  Curzon  on  behalf  of  her  son  George,  and 
that  nothing  which  is  alleged  alters  the  fact  that  the  right  of  the 
plaintiff's  predecessor  first  accrued  at  that  time.  Even  if  that 
were  not  so,  I  think  it  is  plain  that  the  plaintiff  or  his  prede- 
cessors knew,  or  might  with  reasonable  diligence  have  known,  all 
that  is  here  alleged  as  to  the  concealed  fraud  which  is  put  forward 
as  the  ground  of  his  claim,  and  that  this  action  is  frivolous  and 
vexatious,  and  therefore  the  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

On  the  subject  of  concealed  fraud,  reference  may  be  also  made  to 
Nos.  10  and  11,  and  notes,  pp.  2*33,  257,  ante. 

The  parents  of  an  illegitimate  son,  having  married  and  had  a  younger 
son  who  was  legitimate,  brought  up  this  son  in  the  belief  that  he  was 
the  younger  legitimate  son.  When  the  illegitimate  son  came  of  age 
he  was  informed  by  the  father  of  the  true  circumstance,  and  joined  with 
the  father  in  executing  a  disentailing  deed  of  property  which  had  been 
limited  to  the  father  for  life,  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail.  The  father  died  in  1832  and  the  illegitimate  son 
entered  into  possession.  The  legitimate  son  only  discovered  the  true 
facts  in  1866,  and  in  1872  brought  his  action  of  ejectment  against  the 
representatives  of  the  illegitimate  son,  who  were  in  possession.  On 
demurrer  to  a  bill  in  the  nature  of  an  ejectment,  stating  the  above 
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George,  his  taking  possession  formed  a  new  departure,  and  that  the 
statute  would  begin  to  run  from  that  entry,  and  that  the  previous 
possession  of  George  was  not  material  The  effect  of  that  would 
be  that  if  a  series  of  occupiers,  not  claiming  under  one  another, 
kept  out  the  real  owner  for  one  hundred  years,  time  would  only 
run  against  him  from  the  moment  when  the  last  of  such  occupiers 
entered  into  possession.  I  am  of  opinion  that  this  is  not  the  law. 
A  continuous  adverse  possession  for  the  statutory  period,  though 
by  a  succession  of  persons  not  claiming  under  one  another,  does, 
in  my  opinion,  bar  the  true  owner.  I  desired  to  consider  the 
case  to  which  I  referred  during  this  part  of  the  argument,  but 
which  was  not  then  before  the  Court,  —  the  Trustees,  Executors, 
and  Agency  Company  v.  Slwrt,  13  App.  Cas.   793.     In  that  case 

there  had  been  an  adverse  possession  of  land  for  some  time 
[*  554]  short  of  the  *  statutory  period,  which  was  then  abandoned, 

and  the  land  left  vacant,  and  after  the  statutory  period 
had  elapsed,  but  within  twenty  years  before  the  plaintiffs'  action, 
the  defendant,  or  his  predecessor  in  title,  took  possession.  The 
law  is  thus  stated  in  the  language  of  Lord  Maonaohten  (13  App. 
Gas.  798) :  "  If  a  person  enters  upon  the  land  of  another  and 
holds  possession  for  a  time,  and  then,  without  having  acquired 
title  under  the  statute,  abandons  possession,  the  rightful  owner, 
on  the  abandonment,  is  in  the  same  position  in  all  respects  as 
he  was  before  the  intrusion  took  place.  There  is  no  one  against 
whom  he  can  bring  an  action.  He  cannot  make  an  entry  upon 
himself.  There  is  no  positive  enactment,  nor  is  there  any  prin- 
ciple of  law,  which  requires  him  to  do  any  act,  to  issue  any 
notice,  or  to  perform  any  ceremony  in  order  to  rehabilitate  him- 
self. No  new  departure  is  necessary.  The  possession  of  the 
intruder,  ineffectual  for  the  purpose  of  transferring  title,  ceases 
upon  its  abandonment  to  be  effectual  for  any  purpose.  It  does 
not  leave  behind  it  any  cloud  on  the  title  of  the  rightful  owner, 
or  any  secret  process  at  work  for  the  possible  benefit  in  time  to 
come  of  some  casual  interloper  or  lucky  vagrant. "  These  observa- 
tions were  made  in  a  case  in  which,  as  I  have  already  noticed, 
the  defendant  or  his  predecessors  had  not  been  in  possession  for 
the  statutory  period.  If  his  defence  could  prevail,  it  would  be 
enough  for  a  man  who  entered  the  day  before  the  action  brought 
to  say  that  the  true  owner  had  left  the  possession  vacant  for  more 
than  twelve  years.     But  it  was  not  meant  that  if  the  possession 
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had  not  been  vacant,  but  some  one  or  other  had  been  in  adverse 
possession  during  the  twelve  years,  snch  possession  would  not 
bar  the  true  owner,  unless  all  such  occupants  could  show  a  title 
derived  from  one  another. 

An  affidavit  has  been  filed  on  behalf  of  the  defendant,  as  the 
practice  allows,  to  show  that  this  action  is  frivolous  and  vexa- 
tious. According  to  that  affidavit,  the  foundation  of  the  plain- 
tiff's case  —  viz. ,  that  Eichard  was  not  the  brother  of  George,  but 
was  the  illegitimate  son  of  Ann  Oakes  —  has  been  publicly  alleged 
again  and  again  for  many  years.  It  has  been  the  ground  of  more 
than  one  action  by  claimants  of  this  estate,  who  have 
failed.  It  has  *  been  published  in  newspapers  and  in  a  [*  555] 
book  which  has  been  produced.  Therefore,  there  has  been 
no  new  discovery  of  this  fact  The  plaintiff  and  his  predecessors 
in  title  knew,  or  with  reasonable  diligence  might  have  known, 
all  that  he  now  alleges. 

I  am  of  opinion  that,  on  the  plaintiff's  statement  in  his  plead- 
ings, time  began  to  run  against  his  predecessor  in  title  on  the 
entry  of  Lady  Sophia  Curzon  on  behalf  of  her  son  George,  and 
that  nothing  which  is  alleged  alters  the  fact  that  the  right  of  the 
plaintiff's  predecessor  first  accrued  at  that  time.  Even  if  that 
were  not  so,  I  think  it  is  plain  that  the  plaintiff  or  his  prede- 
cessors knew,  or  might  with  reasonable  diligence  have  known,  all 
that  is  here  alleged  as  to  the  concealed  fraud  which  is  put  forward 
as  the  ground  of  his  claim,  and  that  this  action  is  frivolous  and 
vexatious,  and  therefore  the  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

On  the  subject  of  concealed  fraud,  reference  may  be  also  made  to 
Nos.  10  and  11,  and  notes,  pp.  233,  257,  ante. 

The  parents  of  an  illegitimate  son,  having  married  and  had  a  younger 
son  who  was  legitimate,  brought  up  this  son  in  the  belief  that  he  was 
the  younger  legitimate  son.  When  the  illegitimate  son  came  of  age 
he  was  informed  by  the  father  of  the  true  circumstance,  and  joined  with 
the  father  in  executing  a  disentailing  deed  of  property  which  had  been 
limited  to  the  father  for  life,  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail.  The  father  died  in  1832  and  the  illegitimate  son 
entered  into  possession.  The  legitimate  son  only  discovered  the  true 
facts  in  1866,  and  in  1872  brought  his  action  of  ejectment  against  the 
representatives  of  the  illegitimate  son,  who  were  in  possession.  On 
demurrer  to  a  bill  in  the  nature  of  an  ejectment,  stating  the  above 
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George,  his  taking  possession  formed  a  new  departure,  and  that  the 
statute  would  begin  to  run  from  that  entry,  and  that  the  previous 
possession  of  George  was  not  material  The  effect  of  that  would 
be  that  if  a  series  of  occupiers,  not  claiming  under  one  another, 
kept  out  the  real  owner  for  one  hundred  years,  time  would  only 
run  against  him  from  the  moment  when  the  last  of  such  occupiers 
entered  into  possession.  I  am  of  opinion  that  this  is  not  the  law. 
A  continuous  adverse  possession  for  the  statutory  period,  though 
by  a  succession  of  persons  not  claiming  under  one  another,  does, 
in  my  opinion,  bar  the  true  owner.  I  desired  to  consider  the 
case  to  which  I  referred  during  this  part  of  the  argument,  but 
which  was  not  then  before  the  Court,  —  the  Trustees,  JExecutors, 
and  Agency  Company  v.  Sliort,  13  App.  Cas.   793.     In  that  case 

there  had  been  an  adverse  possession  of  land  for  some  time 
[*  554]  short  of  the  *  statutory  period,  which  was  then  abandoned, 

and  the  land  left  vacant,  and  after  the  statutory  period 
had  elapsed,  but  within  twenty  years  before  the  plaintiffs'  action, 
the  defendant,  or  his  predecessor  in  title,  took  possession.  The 
law  is  thus  stated  in  the  language  of  Lord  Macnaohten  (13  App. 
Gas.  798) :  '^  If  a  person  enters  upon  the  land  of  another  and 
holds  possession  for  a  time,  and  then,  without  having  acquired 
title  under  the  statute,  abandons  possession,  the  rightful  owner, 
on  the  abandonment,  is  in  the  same  position  in  all  respects  as 
he  was  before  the  intrusion  took  place.  There  is  no  one  against 
whom  he  can  bring  an  action.  He  cannot  make  an  entry  upon 
himself.  There  is  no  positive  enactment,  nor  is  there  any  prin- 
ciple of  law,  which  requires  him  to  do  any  act,  to  issue  any 
notice,  or  to  perform  any  ceremony  in  order  to  rehabilitate  him- 
self. No  new  departure  is  necessary.  The  possession  of  the 
intruder,  ineffectual  for  the  purpose  of  transferring  title,  ceases 
upon  its  abandonment  to  be  effectual  for  any  purpose.  It  does 
not  leave  behind  it  any  cloud  on  the  title  of  the  rightful  owner, 
or  any  secret  process  at  work  for  the  possible  benefit  in  time  to 
come  of  some  casual  interloper  or  lucky  vagrant  *  These  observa- 
tions were  made  in  a  case  in  which,  as  I  have  already  noticed, 
the  defendant  or  his  predecessors  had  not  been  in  possession  for 
the  statutory  period.  If  his  defence  could  prevail,  it  would  be 
enough  for  a  man  who  entered  the  day  before  the  action  brought 
to  say  that  the  true  owner  had  left  the  possession  vacant  for  more 
than  twelve  years.     But  it  was  not  meant  that  if  the  possession 
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had  not  been  vacant,  but  some  one  or  other  had  been  in  adverse 
possession  during  the  twelve  years,  such  possession  would  not 
bar  the  true  owner,  unless  all  such  occupants  could  show  a  title 
derived  from  one  another. 

An  affidavit  has  been  filed  on  behalf  of  the  defendant,  as  the 
practice  allows,  to  show  that  this  action  is  frivolous  and  vexa- 
tious. According  to  that  affidavit,  the  foundation  of  the  plain- 
tiff's case  —  viz. ,  that  Eichard  was  not  the  brother  of  George,  but 
was  the  illegitimate  son  of  Ann  Oakes  —  has  been  publicly  alleged 
again  and  again  for  many  years.  It  has  been  the  ground  of  more 
than  one  action  by  claimants  of  this  estate,  who  have 
failed.  It  has  *  been  published  in  newspapers  and  in  a  [*  555] 
book  which  has  been  produced.  Therefore,  there  has  been 
no  new  discovery  of  this  fact  The  plaintiff  and  his  predecessors 
in  title  knew,  or  with  reasonable  diligence  might  have  known, 
all  that  he  now  alleges. 

I  am  of  opinion  that,  on  the  plaintiff's  statement  in  his  plead- 
ings, time  began  to  run  against  his  predecessor  in  title  on  the 
entry  of  Lady  Sophia  Curzon  on  behalf  of  her  son  George,  and 
that  nothing  which  is  alleged  alters  the  fact  that  the  right  of  the 
plaintiff's  predecessor  first  accrued  at  that  time.  Even  if  that 
were  not  so,  I  think  it  is  plain  that  the  plaintiff  or  his  prede- 
cessors knew,  or  might  with  reasonable  diligence  have  known,  all 
that  is  here  alleged  as  to  the  concealed  fraud  which  is  put  forward 
as  the  ground  of  his  claim,  and  that  this  action  is  frivolous  and 
vexatious,  and  therefore  the  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

On  the  subject  of  concealed  fraud,  reference  may  be  also  made  to 
Nos.  10  and  11,  and  notes,  pp.  233,  257,  ante. 

The  parents  of  an  illegitimate  son,  having  married  and  had  a  younger 
son  who  was  legitimate,  brought  up  this  son  in  the  belief  that  he  was 
the  younger  legitimate  son.  When  the  illegitimate  son  came  of  age 
he  was  informed  by  the  father  of  the  true  circumstance,  and  joined  with 
the  father  in  executing  a  disentailing  deed  of  property  which  had  been 
limited  to  the  father  for  life,  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail.  The  father  died  in  1832  and  the  illegitimate  son 
entered  into  possession.  The  legitimate  son  only  discovered  the  true 
facts  in  1866,  and  in  1872  brought  his  action  of  ejectment  against  the 
representatives  of  the  illegitimate  son,  who  were  in  possession.  On 
demurrer  to  a  bill  in  the  nature  of  an  ejectment,  stating  the  above 
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George,  his  taking  possession  formed  a  new  departure,  and  that  the 
statute  would  begin  to  run  from  that  entry,  and  that  the  previous 
possession  of  George  was  not  material  The  effect  of  that  would 
be  that  if  a  series  of  occupiers,  not  claiming  under  one  another, 
kept  out  the  real  owner  for  one  hundred  years,  time  would  only 
run  against  him  from  the  moment  when  the  last  of  such  occupiers 
entered  into  possession.  I  am  of  opinion  that  this  is  not  the  law. 
A  continuous  adverse  possession  for  the  statutory  period,  though 
by  a  succession  of  persons  not  claiming  under  one  another,  does, 
in  my  opinion,  bar  the  true  owner.  I  desired  to  consider  the 
case  to  which  I  referred  during  this  part  of  the  argument,  but 
which  was  not  then  before  the  Court,  —  the  Trustees,  Hxecutors, 
and  Agency  Company  v.  Short,  13  App.  Cas.   793.     In  that  case 

there  had  been  an  adverse  possession  of  land  for  some  time 
[*  554]  short  of  the  *  statutory  period,  which  was  then  abandoned, 

and  the  land  left  vacant,  and  after  the  statutory  period 
had  elapsed,  but  within  twenty  years  before  the  plaintiffs'  action, 
the  defendant,  or  his  predecessor  in  title,  took  possession.  The 
law  is  thus  stated  in  the  language  of  Lord  Macnaghten  (13  App. 
Cas.  798) :  "  If  a  person  enters  upon  the  land  of  another  and 
holds  possession  for  a  time,  and  then,  without  having  acquired 
title  under  the  statute,  abandons  possession,  the  rightful  owner, 
on  the  abandonment,  is  in  the  same  position  in  all  respects  as 
he  was  before  the  intrusion  took  place.  There  is  no  one  against 
whom  he  can  bring  an  action.  He  cannot  make  an  entry  upon 
himself.  There  is  no  positive  enactment,  nor  is  there  any  prin- 
ciple of  law,  which  requires  him  to  do  any  act,  to  issue  any 
notice,  or  to  perform  any  ceremony  in  order  to  rehabilitate  him- 
self. No  new  departure  is  necessary.  The  possession  of  the 
intruder,  ineffectual  for  the  purpose  of  transferring  title,  ceases 
upon  its  abandonment  to  be  effectual  for  any  purpose.  It  does 
not  leave  behind  it  any  cloud  on  the  title  of  the  rightful  owner, 
or  any  secret  process  at  work  for  the  possible  benefit  in  time  to 
come  of  some  casual  interloper  or  lucky  vagrant.  *  These  observa- 
tions were  made  in  a  case  in  which,  as  I  have  already  noticed, 
the  defendant  or  his  predecessors  had  not  been  in  possession  for 
the  statutory  period.  If  his  defence  could  prevail,  it  would  be 
enough  for  a  man  who  entered  the  day  before  the  action  brought 
to  say  that  the  true  owner  had  left  the  possession  vacant  for  more 
than  twelve  years.     But  it  was  not  meant  that  if  the  possession 
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had  not  been  vacant,  but  some  one  or  other  had  been  in  adverse 
possession  during  the  twelve  years,  such  possession  would  not 
bar  the  true  owner,  unless  all  such  occupants  could  show  a  title 
derived  from  one  another. 

An  a£Gi davit  has  been  filed  on  behalf  of  the  defendant,  as  the 
practice  allows,  to  show  that  this  action  is  frivolous  and  vexa- 
tious. According  to  that  affidavit,  the  foundation  of  the  plain- 
tiff's case  —  viz. ,  that  Eichard  was  not  the  brother  of  Greorge,  but 
was  the  illegitimate  son  of  Ann  Oakes  —  has  been  publicly  alleged 
again  and  again  for  many  years.  It  has  been  the  ground  of  more 
than  one  action  by  claimants  of  this  estate,  who  have 
failed.  It  has  *  been  published  in  newspapers  and  in  a  [*  555] 
book  which  has  been  produced.  Therefore,  there  has  been 
no  new  discovery  of  this  fact  The  plaintiff  and  his  predecessors 
in  title  knew,  or  with  reasonable  diligence  might  have  known, 
all  that  he  now  alleges. 

I  am  of  opinion  that,  on  the  plaintiff's  statement  in  his  plead- 
ings, time  began  to  run  against  his  predecessor  in  title  on  the 
entry  of  Lady  Sophia  Curzon  on  behalf  of  her  son  George,  and 
that  nothing  which  is  alleged  alters  the  fact  that  the  right  of  the 
plaintiff's  predecessor  first  accrued  at  that  time.  Even  if  that 
were  not  so,  I  think  it  is  plain  that  the  plaintiff  or  his  prede- 
cessors knew,  or  might  with  reasonable  diligence  have  known,  all 
that  is  here  alleged  as  to  the  concealed  fraud  which  is  put  forward 
as  the  ground  of  his  claim,  and  that  this  action  is  frivolous  and 
vexatious,  and  therefore  the  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

On  the  subject  of  concealed  fraud,  reference  may  be  also  made  to 
Nos.  10  and  11,  and  notes,  pp.  233,  257,  ante. 

The  parents  of  an  illegitimate  son,  having  married  and  had  a  younger 
son  who  was  legitimate,  brought  up  this  son  in  the  belief  that  he  was 
the  younger  legitimate  son.  When  the  illegitimate  son  came  of  age 
he  was  informed  by  the  father  of  the  true  circumstance,  and  joined  with 
the  father  in  executing  a  disentailing  deed  of  property  which  had  been 
limited  to  the  father  for  life,  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail.  The  father  died  in  1832  and  the  illegitimate  son 
entered  into  possession.  The  legitimate  son  only  discovered  the  true 
facts  in  1866,  and  in  1872  brought  bis  action  of  ejectment  against  the 
representatives  of  the  illegitimate  son,  who  were  in  possession.  On 
demurrer  to  a  bill  in  the  nature  of  an  ejectment,  stating  the  above 
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facts,  brought  in  1872,  by  the  legitimate  son  against  the  representa- 
tives of  the  illegitimate  son  and  a  purchaser  who  it  was  alleged  had 
notice  through  his  agent  of  the  true  facts,  it  was  held  that  the  facts 
alleged  constituted  a  concealed  fraud  within  the  meaning  of  the  statute 
3  &  4  Will.  iy.|  c.  27,  8.  26,  and  that  such  a  fraud  could  not  with  rea- 
sonable diligence  have  been  discovered.  Vane  v.  Vane  (1872),  L.  E. 
8  Ch.  383,  42  L.  J.  Ch.  299,  28  L.  T.  320,  21  W.  R.  252. 

With  this  case  on  demurrer  may  be  contrasted  the  case  of  Lawrence 
V.  Lord  Nom^eys  (1890),  15  App.  Cas.  210,  69  L.  J.  Ch.  681,  where 
the  House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal, 
dismissed  the  action  as  frivolous.  This  was  an  action  brought  after 
seventy  years'  adverse  possession.  A  previous  suit  had  been  dismissed 
as  frivolous ;  and  this  fresh  action  was  brought  with  further  averments, 
designed  apparently  to  avoid  the  operation  of  the  Statute  of  Limitations. 
The  most  specific  allegation  was  that  the  defendant's  predecessor  who 
had  wrongfully  got  possession  of  the  estates  had  fraudulently  induced 
the  solicitors  who  were  about  to  communicate  with  the  plaintifPs  an« 
cestor,  not  to  communicate  with  him,  but  to  enter  into  a  compromise 
under  which  the  defendant's  predecessor  got  possession  of  the  estates; 
and  that  he  further  induced  the  solicitors  to  deliver  up  to  him  the  doc- 
uments containing  evidence  of  the  title  of  the  defendant's  ancestor. 
Lord  Hebschell  observed  that  ''it  is  not  enough  to  prove  a  concealed 
fraud;  the  person  bringing  the  suit  must  show  that  he  or  some  other 
person  through  whom  he  claims  has  been  by  such  fraud  deprived  of  the 
land  which  he  seeks  to  recover,  and  that  the  fraud  could  not  with  rea- 
sonable diligence  have  been  known  or  discovered  more  than  the  statu- 
tory period  before  the  action  was  brought."  Upon  the  suggestion  that 
the  plaintiffs  ancestor  induced  the  solicitors  to  abstain  from  communi- 
cating the  facts  to  the  plaintiff's  ancestor,  he  observed:  ''The  fraud, 
if  committed,  shut  up  one  avenue  only  by  which  [the  plaintiff's  ances- 
tor] could  have  ascertained  his  rights;  it  left  all  others  open."  And 
as  to  the  obtaining  possession  of  and  suppressing  the  evidences  of  title, 
there  was  no  allegation  of  how  or  when  the  fraud  was  discovered,  or 
why  the  plaintiff's  predecessors  might  not  have  discovered  them  half  a 
century  ago. 

AMERICAN  NOTES. 

See  notes,  aw^c,  Nos.  10, 11,  p.  258.  On  this  point  Mr.  Bigelow  observes: 
"  Suppose  however  that  the  fraud  by  which  the  plaintiffs  cause  of  action  is 
concealed  is  no  other  than  that  which  constitutes  the  cause  of  action  itself, 
and  that  there  is  thus,  but  not  otherwise,  a  concealment  of  fraud  of  which  the 
plaintiff  had  neither  knowledge  nor  notice,  so  that  he  was  not  put  upon  in- 
quiry ;  is  this  enough  to  open  the  bar  of  the  statute  ?  Again  the  answer  must 
be,  that  will  depend  largely  upon  the  language  of  the  particular  Act    In  the 
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case  of  a  statute  each  as  that  above  quoted  it  has  been  held  that  such  is  not 
*  fraudulent  conceahnent ; '  something,  such  as  affirmative  misrepresentation, 
being  necessary  beyond  the  mere  creation  of  the  cause  of  action  to  remove 
the  bar  of  the  statute,  to  which  view  indeed  countenance  appears  to  be  given 
by  the  use  of  the  word  '  fraudulent.'  Thus  in  a  recent  case  {Barber  v.  Hous- 
ton,  14  L.  R.  Ir.  273),  the  plaintiff  sued  at  law  for  damages  on  account  of 
fraudulent  misrepresentations  of  the  quality  of  land.  The  defendants  pleaded 
the  statute,  and  the  plaintiff  replied  that  the  cause  of  action  relied  upon  the 
fraud  and  fraudulent  misrepresentation  of  the  defendants,  and  the  injury 
thereby  caused  to  the  plaintiff ;  and  the  plaintiff  alleged  that '  he  did  not  and 
could  not  by  reasonable  diligence  have  discovered  said  fraud,  or  that  the  rep- 
resentation was  untrue  and  fraudulent,  until  within  six  years  before  action.' 
To  this  there  was  a  demurrer,  and  the  demurrer  was  sustained.  The  Court 
said  that  to  hold  the  reply  good  would  be  to  hold  as  matter  of  law  that  every 
fraudulent  representation  involves  a  continuous  fraudulent  and  intentional 
concealment  of  the  fraud  until  the  injured  party  might  or  ought  to  have  dis- 
covered it. 

<'It  seems  difficult  to  answer  this  reasoning;  for  though  the  commission  of 
a  fraud  consisting  in  deception  implies  concealment,  and  perhaps  fraudulent 
concealment  (though  that  is  another  thing),  still  it  is  not  certain,  as  matter  of 
law,  that  the  concealment  has  been  continuous  until  the  statute  has  run, 
merely  from  the  fact  of  the  cause  of  action.  However,  a  contrary  rule  pre- 
vails in  several  States." 

Mr.  Bigelow  cites  to  this  doctrine  Sankey  v.  McElevey,  104  Penn.  St.  265; 
49  Am.  Rep.  575;  Manufacturers'  Bank  v.  Perry,  144  Massachusetts,  313; 
Walker  v.  Soule,  138  Massachusetts,  570 ;  Famam  v.  Brooks^  9  Pickering 
(Mass.),  212,  245;  Reed  v.  MineU,  30  Alabama,  61;  Prinlup  v.  Alexander,  69 
Georgia,  553.  In  Reed  v.  Mindly  supra,  the  Court  said :  "  We  know  of  no 
principle  or  authority  upon  which  the  position  can  be  maintained  that  the 
debtor  is  denied  the  privilege  of  pleading  the  Statute  of  Limitations  against 
the  debt,  because  he  has  made  a  fraudulent  conveyance  and  successfully  con- 
cealed it.  The  Massachusetts  decisions  are  upon  the  provision  of  the  statute 
which  makes  fraudulent  concealment  of  the  cause  of  action  a  bar  to  the  run- 
ning of  the  statute. 

The  matter  is  very  well  stated  in  13  Am.  &  Eng.  Enc.  of  Law,  p.  729 : 
*'  The  fraud  must  be  produced  by  affirmative  acts,  and  mere  silence  or  conceal- 
ment will  not  check  the  operation  of  the  statute.  Churchman  v.  Indianapolis, 
110  Indiana,  259 ;  Bloomer  Township  v.  French,  40  Iowa,  601 ;  Perry  v.  Wade, 
81  Kansas,  428;  Brown  v.  Edes,  37  Maine,  318;  Sankey  v.  McElevey,  104 
Penn.  St.  264 ;  Bank  of  Tennessee  v.  HiU,  10  Humphrey  (Tennessee),  176 ; 
Connoly  v.  Hammond,  58  Texas,  11.  Neither  concealment  without  fraud  (Tay- 
lor V.  Robinson,  69  Alabama,  269 ;  Priniup  v.  Alexander,  69  Greorgia,  553 ;  Perry 
V.  Wade,  31  Kansas,  428 ;  Given  v.  Whitmore,  73  Maine,  374 ;  Freeholders  v. 
Veghte,  44  New  Jersey  Law,  509),  nor  fraud  without  concealment  {Staie  v. 
Furlong,  60  Mississippi,  839),  is  sufficient." 

Mr.  Bigelow  cites  to  the  second  paragraph  above  quoted,  Wear  v.  Skinner, 
46  Maryland,  257  (under  a  statute  providing  for  fraudulent  concealment  of 
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cause  of  action,  holding  that  where  one  practises  a  fraud,  the  subsequent  con- 
oealment  of  it  is  a  fraud,  operating  to  postpone  the  statute);  Way  v.  Cutting, 
20  New  Hampshire,  187  (holding  that  the  fraud  by  which  concealment  is  ac- 
complished need  not  be  any  other  than  that  which  constitutes  the  cause  of 
action) ;  Longwarth  v.  Hunt,  11  Ohio  St.  194.  In  Bailey  v.  Glouer,  21  Wallace 
(U.  S.  Sup.  Ct.),  348,  the  Court  said :  **  We  also  think  that  in  suits  in  equity 
the  decided  weight  of  authority  is  in  favor  of  the  proposition  that  where  the 
party  injured  by  the  fraud  remains  in  ignorance  of  it  without  any  fault  or 
want  of  diligence  or  care  on  his  part,  the  bar  of  the  statute  does  not  begin  to 
run  until  the  fraud  is  discovered,  though  there  be  no  special  circumstances  or 
efforts  on  the  part  of  the  party  committing  the  fraud  to  conceal  it  from  the 
knowledge  of  the  other  party.  Booth  v.  Lord  Warrington,  4  Brown's  Parlia- 
mentary Cases,  163 ;  South  Sea  Company  v.  Wymondsell,  3  Feere  Williams, 
143 ;  Hovenden  v.  Lord  Annesley,  2  Schoales  &  Lefroy,  634 ;  Steams  v.  Page, 
7  Howard,  819 ;  Moore  v.  Greene,  19  id.  69 ;  Sherwood  v.  Sutton,  5  Mason,  143 ; 
Snodgran  v.  Bank  of  Decatur,  25  Alabama,  161. 

<*  On  the  question  as  it  arises  in  actions  of  law  there  is  in  this  country  a 
very  decided  conflict  of  authority.  Many  of  the  Courts  hold  that  the  rule  is 
sustained  in  Courts  of  equity  only  on  the  ground  that  these  Courts  are  not 
bound  by  the  mere  force  of  the  statute  as  Courts  of  common  law  are,  but  only 
as  they  have  adopted  its  principle  as  expressing  their  own  rule  of  applying 
the  doctrine  of  laches  in  analogous  cases.  They  therefore  make  concealed 
fraud  an  exception  on  purely  equitable  principles.  Troup  v.  Smith,  20  John- 
son, 33  ;  Callis  v.  Waddy,  2  Munford,  511 ;  Miles  v.  Barry,  1  Hill  (South  Caro- 
lina), 296 ;  York  v.  Bright,  4  Humphrey,  312. 

''  On  the  other  hand,  the  English  Courts,  and  the  Courts  of  Connecticut, 
Massachusetts,  Pennsylvania,  and  others  of  great  respectability,  hold  that  the 
doctrine  is  equally  applicable  to  cases  at  law.  Bree  v.  Holheck,  Douglas, 
656 ;  Clarke,  Hougham,  3  Dowling  &  Ryland,  322 ;  Granger  v.  George,  5  Bame- 
wall  &  Cresswell,  149 ;  Turnpike  Co.  v.  Field,  3  Massachusetts,  201 ;  Welles  v. 
Fish,  3  Pickering,  75 ;  Jones  v.  Caraway,  4  Yeates,  109 ;  Rush  v.  Barr,  1  Watts 
110  ;  Pennock  v.  Freeman,  id.  401 :  Mitchell  v.  Thompson,  1  McLean,  96 ;  Carr 
V.  Hilton,  I  Curtis,  230." 


No.  24  — PUGH  V,  HEATH. 

(H.  L.  1882)  APPEAL  FROM 

HEATH  V,  PUGH. 

(c.  A.  1881.) 

RULE. 

A  MORTGAGEE  obtaining  a  decree  of  foreclosure,  thereby 
acquires  a  new  title.  Under  that  title  his  right  to  bring 
an  action  against  the  mortgagor  to  recover  possession  first 
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accrues  at  the  date  of  the  decree,  and  the  time  of  limita- 
tion to  bar  that  action  only  runs  from  that  date. 

Heath  and  another  v.  Pngh. 

6  Q.  B.  D.  345-^65  (s.  c.  50  L.  J.  Q.  B.  473 ;  44  L.  T.  327 ;  29  W.  R.  904). 

Limitation^  Statutes  of  (B  it  4:  WiU.  IV,,  c.  27,  and  1  Vict,  c.  28).—  [845] 
Mortgage,  —  Order  of  Foreclosure  absolute.  — JtuUcature  Act,  1878.  — 
Ejectment. 

The  effect  of  an  order  of  foreclosure  absolute  obtained  by  a  legal  mortgagee 
is  to  vest  the  ownership  and  beneficial  title  to  the  mortgaged  land  for  the  first 
time  in  the  mortgagee;  so  that  an  action,  brought  within  twenty  years  next 
after  the  order  of  foreclosnre,  by  the  mortgagee  to  recover  possession  of  such 
land,  was  held,  since  the  Judicature  Act,  1878,  to  be  not  barred  by  the  Statutes 
of  Limitations  (8  &  4  WiU.  lY.,  c.  27,  and  1  Vict.,  c.  28),  although  more  than 
twenty  years  had  elapsed  since  the  legal  estate  in  the  land  had  been  conveyed 
to  the  mortgagee,  and  since  the  last  payment  of  principal  or  interest  secured  by 
the  mortgage. 

Action  to  recover  possession  of  lands  named  Northwood,  in 
the  county  of  Eadnor. 

On  the  24th  of  November,  1856,  by  a  mortgage  deed  of  that 
date,  Thomas  King  Stephens  conveyed,  inter  alia,  the  lands  the 
subject  of  this  action,  to  the  plaintiff  Heath,  and  one  William 
Swain  Crealock,  in  fee  by  way  of  mortgage  to  secure  the  repay- 
ment with  interest,  of  £7700,  which  was  lent  to  the  said  T.  K. 
Stephens  out  of  the  trust  funds  of  a  marriage  settlement,  dated 
the  24th  of  February,  1816,  of  which  the  plaintiff  Heath  and  the 
said  W.  S.  Crealock  were  trustees. 

In  1859  Stephens  sold  part  of  the  mortgaged  lands  to  various 
purchasers,  and,  inter  alia,  he  sold  the  lands  claimed  in  this 
action  to  the  defendant  The  sale  was  with  the  knowledge  and 
connivance  of  Crealock,  but  without  the  knowledge  of  Heath,  and 
also  without  disclosing  to  the  defendant  the  existence  of  the  mort- 
gage, and  the  lands  so  sold  were  conveyed  to  the  defendant  on  the 
14th  of  February,  1859,  by  an  indenture  of  that  date,  and  the  defend- 
ant thereupon  entered  and  took  possession  of  such  lands. 

On  the  2nd  of  September,  1870,  Heath  was  induced  by  the 
fraud  of  Crealock  to  execute  a  deed  of  reconveyance  reconveying 
the  lands  to  Stephens  (who.  Heath  heard  for  the  first  time,  had 
sold  part  of  the  mortgaged  lands),  in  order,  as  represented  to 
Heath,  that  on  payment  of  the  purchase-money  to  the  trustees. 
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[*  346]  *  he,  Stephens,  might  convey  the  lands  to  the  defendant 
Crealock,  to  whom  Heath  sent  such  deed  of  reconveyance, 
shortly  afterwards  absconded,  having  appropriated  the  whole  of 
the  purchase-money  paid  by  the  defendant  for  the  mortgaged  lands 
which  he  had  so  bought. 

Heath  filed  a  bill  in  the  Court  of  Chancery  on  the  29th  of 
September,  1870,  against,  amongst  others,  the  defendant  and 
Stephens,  for  redemption  or  foreclosure  j  and  on  the  10th  of 
December,  1873,  Bacon,  V.  C,  made  an  order  by  which  it  was, 
amongst  other  things,  declared  that  the  deed  of  reconveyance 
was  a  fraud  upon  Heath,  and  ought  to  be  delivered  up  to  be 
cancelled;  that  the  mortgage  debt  of  £7700  remained  a  charge 
upon  the  lands  which  had  been  so  sold  as  aforesaid,  including 
the  lands  claimed  in  this  action ;  and  that  an  account  should  be 
taken  of  what  was  due  for  the  principal,  interest,  and  costs  under 
the  mortgage,  and  that  such  amount  should  be  paid  by  Stephens, 
and  that  in  default  by  him  or  the  purchasers,  including  the 
defendant,  to  pay  such  amount,  Heath  should  be  entitled  to  realise 
his  security,  and  that  the  lands  should  be  sold,  and  the  defendant 
deliver  the  title-deeds  in  his  possession  to  the  purchaser. 

There  was  an  appeal  from  this  decree  of  Bacon,  V.  C. ,  to  the 
Court  of  Appeal  in  Chancery,  and  that  Court  on  the  10th  of 
November,  1874,  affirmed  the  decree,  but  varied  it  in  so  far  as  it 
directed  a  sale  of  the  lands,  and  that  the  defendant  should  deliver 
up  the  title-deeds,  and  the  Court  of  Appeal  ordered  that,  upon 
failure  of  Stephens  and  the  defendant  to  pay  the  principal  and 
interest,  they  should  stand  foreclosed  from  all  equity  of  redemp- 
tion in  the  premises.  The  decision  of  the  Court  of  Appeal  is 
reported  in  Heath  v.    Crealock,  L.   R   10  Ch.   22. 

The  usual  accounts  of  principal  and  interest  due  under  the 
mortgage  were  subsequently  taken  pursuant  to  the  decree,  but 
neither  Stephens  nor  the  defendant  paid  the  sum  found  to  be  due, 
and  accordingly  by  orders  of  the  High  Court  in  the  Chancery 
Division  of  the  6th  of  March,  1877,  and  the  6th  of  September, 
1877,  Stephens  and  the  defendant  were  foreclosed  of  and  from  all 
equity  of  redemption  of  and  to  the  said  lands. 

Afterwards,  on  the  20th  of  July,  1878,  by  an  order  of 

[*  347]  the  Master  *  of  the  Eolls  in  the  matter  of  the  trusts  of 

the  settlement  of  the  24th  of  February,  1816,  and  of  the 

Trustee  Act,  1850,  and  15  &  16  Vict,  c.  55,  and  22  &  23  Vict, 
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c.  35,  the  plaintiff  Nelson  was  appointed  a  new  trustee  of  the 
settlement  in  substitution  of  Crealock,  then  out  of  the  jurisdiction 
of  the  Court,  and  in  addition  to  the  plaintiff  Heath,  the  continuing 
trustee,  and  by  the  same  order  it  was  ordered  that  the  lands 
(including  the  lands  the  subject  of  this  action)  which  were  con- 
veyed by  the  mortgage  deed  of  the  24th  of  November,  1856,  to 
Heath  and  Crealock  should  vest  in  the  plaintiffs  jointly  for  the 
estate  therein  previously  vested  in  Heath  and  Crealock,  upon  the 
trusts  of  the  settlement 

The  present  action  was  commenced  on  the  18th  of  October, 
1878,  and  was  brought  not  only  against  the  defendant,  but  also 
against  William  Cadmore,  his  tenant,  who  was  in  possession  by 
himself  of  the  lands,  but  no  point  was  made  of  this  either  in  the 
Common  Pleas  Division  or  in  the  Court  of  Appeal,  and  the  action 
was  treated  as  one  against  the  defendant  only.  In  the  statement 
of  claim,  after  stating  the  said  suit  in  Chancery  which  was  brought 
by  Heath  on  the  29th  of  September,  1870,  it  was  stated  that  by 
virtue  of  three  orders  of  foreclosure  made  in  the  suit  dated  the 
10th  of  November,  1874,  the  6th  of  March,  1877,  and  6th  of 
September,  1877,  and  by  virtue  of  the  indenture  of  the  24th  of 
November,  1856,  the  lands  mentioned  in  the  writ  became  and 
were  subject  to  the  trusts  of  the  indenture  of  settlement  of  the 
24th  of  February,  1816,  and  that  by  virtue  of  the  premises  or 
otherwise  the  plaintiffs  were  seised  in  fee  simple  and  entitled  to 
possession  of  the  lands. 

The  cause  was  tried  before  Denman,  J.,  in  Middlesex  at  the 
Trinity  sittings,  1879,  when,  at  the  conclusion  of  the  plaintiffs' 
case,  evidence  was  given  to  show  that  Stephens  was  in  possession 
of  the  lands  subsequently  to  the  mortgage,  and  it  was  then  con- 
tended, on  behalf  of  the  defendant,  that  the  Statute  of  Limitations 
was  a  bar  to  the  plaintiffs'  claim,  by  reason  of  the  mortgagees 
and  the  plaintiffs  having  been  out  of  possession  since  the  24th  of 
November,  1856,  the  date  of  the  mortgage.  There  was  no  satis- 
factory evidence  of  payment  on  account  of  principal  or  interest 
due  on  the  mortgage,  nor  of  any  acknowledgment  in 
*  writing  of  the  mortgage  by  Stephens,  the  mortgagor,  [*  348] 
within  twenty  years  of  the  action ;  but  the  learned  Judge 
directed  the  verdict  and  judgment  to  be  entered  for  the  plan  tiffs, 
on  the  ground  that  the  order  of  foreclosure  prevented  the  statute 
being  a  bar  to  the  action. 
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Subsequently,  a  rule  nisi  having  been  obtained  by  the  defend- 
ant for  a  new  trial,  the  question  was  aigued  before  the 
[355]  Court  of  Common  Pleas,  who  ordered  the  judgment  for  the 
plaintififs  to  be  discharged,  and  entered  for  the  defendant 

The  plaintififs  applied  by  way  of  appeal  to  this  Court  to  have 
such  judgment  reversed,  or  for  a  new  trial. 

Charles,  Q.  C. ,  and  Muir  Mackenzie,  for  the  plaintiffs.  —  The 
plaintiffs  were  taken  by  surprise  at  the  trial,  and  were  not  prepared 
to  prove  payment  of  interest  by  the  mortgagor ;  but  if  a  new  trial 
were  granted,  they  could  prove  such  payment  by  the  answer  of 
Stephens  in  the  Chancery  suit  (Stephens  being  now  dead).  Some 
of  these  payments  were  before  the  conveyance  to  the  defendant 
and  some  were  afterwards. 

[Lord  Selborne,  L.  C.  —  Admissions  made  by  Stephens  in  1858 
would  be  good  evidence  against  the  defendant,  but  admissions 
made  in  the  Chancery  suit  after  the  conveyance  to  the  defendant 
would  be  very  different  ] 

There  is  no  other  evidence  of  payment.  With  respect  to  the 
judgment  of  the  Common  Pleas  Division  it  proceeded  on  an  erro- 
neous supposition  as  to  the  effect  of  a  foreclosure  decree.  The 
Judges  there  treated  the  foreclosure  decree  as  merely  barring  the 
mortgagor  of  his  equity  of  redemption,  and  as  not  giving  the 
mortgagee  any  right  to  the  land.  That  is  not  correct,  —  the  effect 
of  such  decree  is  to  give  the  mortgagee  an  absolute  title  to  the 
land,  and  when  made  in  a  suit  commenced  (as  the  Chancery 
[*  356]  suit  *  was  in  this  case)  within  the  prescribed  time  after 
the  right  of  action  accrued,  it  stops  the  Statute  of  Limita- 
tions from  running.  Wrixon  v.  Vize,  3  D.  &  War.  104.  The 
possession  to  enable  advantage  to  be  taken  of  the  statute  must  be 
an  adverse  one  to  that  of  the  person  who  claims  it  in  the  action : 
Board  v.  Board,  L.  R  9  Q.  B.  48 ;  and  there  is  no  such  adverse 
possession  by  the  mortgagor,  and  the  defendant  cannot  be  in  any 
better  position  than  the  mortgagor  from  whom  he  purchased. 

Cohen,  Q.  C. ,  and  Trevelyan,  for  the  defendant  —  A  foreclosure 
decree  is  only  in  personam  depriving  the  mortgagor  of  his  per- 
sonal right  to  redeem.     Paget  v.  JEde,  L.   R   18  Eq.   118. 

[Lord  Selborne,  L.  C.  —  The  defendant  was  only  a  purchaser  of 
the  equity  of  redemption.  Then  when  once  the  case  is  reduced  to 
that  of  a  mortgagee  and  mortgagor,  the  ordinary  consequences 
follow.     Colyer  v.   Finch,  19  Beav.  508,  L   R   5  H.  L.   920.] 
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The  decree  of  foreclosuie  does  not  affect  the  legal  right  to  the 
land,  and  where  the  mortgagee  is  out  of  possession,  and  must 
therefore  bring  ejectment,  he  must  do  so  within  twenty  years 
from  the  time  of  the  execution  of  the  mortgage  deed:  Doe  d. 
Roylanu  v.  Ughtfoot,  8  M.  «&  W.  553,  11  L  J.  Ex.  151. 
When  the  statute  once  began  to  run  it  continued  to  go  on^  so  that 
the  time  had  elapsed  when  this  action  was  commenced.  Next 
the  vesting  order  in  the  new  trustee  was  not  the  proper  one ;  it 
was  made  under  the  wrong  section  of  the  Trustee  Act,  1850  (13 
&  14  Vict ,  c  60),  by  which  it  professed  to  vest  the  lands  in  the 
new  trustee  jointly  with  the  plaintiff  Heath,  whereas  Crealock 
had  then  no  land  vested  in  him,  but  only  a  right  of  entry,  and 
the  order  should  have  been  made,  therefore,  under  the  section 
which  enables  a  contingent  right,  which  by  the  interpretation 
clause  includes  a  right  of  entry,  to  be  vested. 

[Brett,  L.  J.  —  The  effect  of  this  would  only  be  to  make  one 
of  the  plaintiffs  a  bad  plaintiff,  anJ  he  can  be  taken  out  of  the 
proceedings.  ] 

Charles,  Q.  C,  in  reply. 

[Lord  Sblborne,  L.  C.  —  We  do  not  require  to  hear  you  as  to 
the  last  point] 

*  The  plaintiff  Heath  acquired  a  new  title  by  the  fore-  [*  357] 
closure  decree,  and  the  foreclosure  suit,  as  pointed  out  by 
Lord  St.  Leonards  in  Wrixon  v.  Vize,  3  D.  &  War.  104,  is  a  suit 
to  recover  land.  Cur.  adv.  vtUt. 

Jan.  15.  The  judgment  of  the  Court  (Lord  Selborne,  L.  C, 
Baggallay  and  Brett,  L.  J  J. )  was  delivered  by 

Lord  Selborne,  L.  C.  — This  is  an  action  of  ejectment  com- 
menced on  the  18th  of  October,  1878,  by  the  plaintiffs,  who  are 
trustees  under  a  certain  indenture  of  settlement  The  only 
defence  was  the  Statute  of  Limitations,  3  &  4  Will.  IV.,  c.  27. 
At  the  trial  a  verdict  was  found  for  the  plaintiffs  under  the 
direction  of  Denbian,  J. ,  on  the  ground  that  certain  decrees  and 
orders  of  the  Court  of  Chancery,  which  I  shall  presently  mention, 
were  an  answer  to  the  statute.  But  a  Court  of  the  Common  Pleas 
Division,  on  motion  to  set  aside  this  verdict,  differed  from  that 
view  of  the  law  and  ordered  judgment  to  be  entered  for  the 
defendant     The  appeal  is  from  that  order. 

We  disposed,  during  or  at  the  close  of  the  argument,  of  two 
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points  which  were  raised,  the  one  by  the  plaintiffs,  the  other  by 
the  defendant.  The  plaintiffs  contended  that  they  ought,  if 
necessary,  to  have  the  opportunity  of  going  before  another  jury 
for  the  purpose  of  proving  the  payment  of  interest  by  one 
Stephens,  from  whom  the  defendant  derived  his  title,  by  means  of 
declarations  of  Stephens  made  after  he  had  parted  with  his  estate 
in  the  land.  Those  declarations  we  thought  inadmissible  against 
the  defendant  On  the  other  hand  it  was  contended  (but  as  we 
thought,  without  sufficient  ground)  that  an  order  of  the  Master 
OF  THE  Rolls  vesting  the  land  in  one  of  the  plaintiffs  as  a  new 
trustee  jointly  with  the  other  plaintiff,  who  was  an  original 
trustee,  was  void,  and  that  the  plaintiffs  must  therefore  fail. 
There  remains  for  determination  the  main  question  whether,  upon 
the  evidence  at  the  trial,  the  plaintiffs  were  entitled  to  judgment 
(I  shall  speak  throughout,  for  convenience,  as  if  both  the  plain- 
tiffs had  been  the  original  trustees.) 

The  facts  which  we  regard  as  material  are  these:  1,  A  legal 

mortgage  of  land  to  the  plaintiffs  dated  the  24th  of 
[♦358]  November,  *1856,    to  secure  £7700  and  interest;  2,  a 

subsequent  conveyance  of  the  equity  of  redemption  by  the 
mortgagor  (Stephens)  to  the  defendant  in  1859 ;  3,  bill  filed  by 
the  plaintiffs  against  Stephens  and  the  defendant  for  redemption 
or  foreclosure  in  1870 ;  4,  decree  in  1874  against  both  defendants 
to  the  suit  for  the  usual  accounts,  and  for  redemption  or  fore- 
closure; 5,  subsequent  proceedings  according  to  the  usual  course 
of  the  Court  of  Chancery,  ending  in  an  order  of  foreclosure  abso- 
lute against  the  present  defendant  on  the  6th  of  September,  1877. 
There  was  no  proof  of  payment  at  any  time  of  any  sum  on  account 
of  principal  or  interest  upon  the  mortgage,  nor  of  any  acknowl- 
edgment in  writing  of  the  plaintiffs'  title  by  the  defendant 

It  will  be  seen  that  we  do  not  regard,  as  at  all  material,  the 
fact  that  the  defendant  purchased  from  Stephens  for  valuable  con- 
sideration without  notice  of  the  plaintiffs'  mortgage.  It  was 
determined  conclusively  in  the  Chancery  suit,  that  what  he  took 
by  his  conveyance  from  Stephens  was  only  an  equity  of  redemp- 
tion; and  that  being  the  case,  the  right  of  redemption  and  the 
liability  to  be  foreclosed  were  the  necessary  and  correlative  inci- 
dents of  his  title.  Colyer  v.  Finch,  19  Beav,  508,  L.  R  5  H.  L. 
920.  The  Court  of  Appeal  in  the  Chancery  suit  did  indeed 
refuse,  on  principles  applicable  to  a  purchaser  for  valuable  con- 
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sideration  without  notice,  to  take  from  the  defendant  the  title- 
deeds,  or  to  make  against  him  any  form  of  order  depending  upon 
the  mere  exercise  of  discretion,  which  would  interfere  with  the 
continuance  (for  such  time  as  it  might  otherwise  continue)  of  his 
possession.  But  that  Court  made  the  common  decree  for  redemp- 
tion or  foreclosure,  to  be  worked  out  in  the  usual  manner,  with 
all  the  effects  and  consequences  which  such  a  decree  would  have 
had  in  the  case  of  Stephens  himself  or  of  any  other  person  who 
was  not  a  purchaser  for  value  without  notice.  The  present  ques- 
tion is,  what  those  effects  and  consequences  are  ? 

No  authority  was  quoted  for  the  decision  of  the  Common  Pleas 
Division,  but  the  authority  of  the  Judges  who  pronounced  it  (one 
of  them  especially  familiar  with  equity)  is  itself  great  Being 
unable  to  concur  in  it,  we  are  led  by  our  high  respect  for  every 
opinion  of  those  learned  Judges  to  state  our  reasons  at  greater 
length  than  we  might  otherwise  have  thought  necessary. 

*  The  law  of  mortgage  is  a  familiar  and  very  important  [*  359] 
branch  of  English  jurisprudence,  which,  when  the  statute 
3  &  4  Will.  IV. ,  c.  27,  was  passed,  was  well  understood  on  both 
sides  of  Westminster  Hall.  Several  sections  of  that  statute,  and 
the  whole  of  the  later  Act,  1  Vict. ,  c.  28,  expressly  relate  to  it 
By  7  Oeo.  II.,  a  21,  the  Courts  of  common  law  had  been  enabled 
and  directed,  in  any  action  for  recovery  of  a  mortgage  debt,  or 
for  the  possession  of  mortgaged  land  (unless  proceedings  were  at 
the  same  time  depending  in  equity),  to  give  effect  upon  the 
defendant's  application  to  his  right  of  redemption  and  reconvey- 
ance, in  much  the  same  way  as  a  Court  of  equity  would  have 
done.  The  possession  of  the  mortgaged  land  by  the  mortgagor, 
during  the  subsistence  of  the  security,  and  while  the  mortgagee 
did  not  choose  to  take  possession,  was  held  (at  law  as  well  as  in 
equity)  to  be  "  at  the  will,"  or  by  the  "  sufferance,"  or  "  permis- 
sion "  of  the  mortgagee,  under  a  **  tacit  agreement "  which  the 
mortgagee  might  determine  at  his  pleasure.  It  was  of  the  nature 
of  the  transaction  that  the  mortgagor  should  continue  in  posses- 
sion. His  possession  was  rightful  and  not  by  wrong.  He  was 
entitled  to  the  rents  and  profits  as  long  as  he  remained  in  posses- 
sion; mesne  profits  accrued  due  and  received  prior  to  action  or 
demand  could  not  be  recovered  from  him  by  the  mortgagee.  The 
former  Statute  of  Limitations  (21  Jac.  I,  c.  16)  did  not,  under 
the  circumstances  of  such  a  possession  by  the  mortgagor,  ruil 


384  LIMITATION   OF  ACTIONS. 

Ho.  84.  — Hefttii  ▼.  Pv|^  6  Q.  B.  D.  SM,  860. 

against  the  mortgagee.  Keech  v.  Hall,  1  Dougl.  21;  Moss  v. 
aallimare,  1  Dougl.  279 ;  Partridge  v.  5ere,  5  B.  &  Aid.  604  (24 
R  R  487) ;  Hall  v.  Doe  d.  Surtees,  5  B.  «&  AlA  687  (24  R  R 
529);  Zeman  v.  Nevmham,  1  Ves.  Sen.  51;  Doe  v.  Williams,  5 
Ad.  &  £.  291.  It  may  be  added,  that  by  the  Judicature  Act  of 
1873  (s.  25),  a  mortgagor,  entitled  for  the  time  being  to  the  pos- 
session of  land,  as  to  which  no  notice  of  his  intention  to  take 
possession  has  been  given  by  the  mortgagee,  is  recognised  as 
having  a  right  in  respect  of  which  it  was  thought  fit  that  he 
should  be  enabled  to  sue  for  possession,  and  for  the  recovery  of 
rents  and  profits,  in  his  own  name. 

In  equity  (where  this  branch  of  our  jurisprudence  originated) 
the  conveyance  of  the  legal  estate  to  a  mortgagee  was 
[*  360]  regarded  as  *  nothing  more  than  a  security  for  a  debt 
During  the  subsistence  of  the  equity  of  redemption,  the 
debt,  together  with  this  benefit  of  the  security,  passed  to  the  ex- 
ecutor by  a  will  of  personal  estate,  and  the  legal  title  to  the  land 
did  not  pass  by  a  general  devise  of  all  the  mortgagee's  real  estate 
in  a  will  duly  attested,  because  it  was  not  regarded  in  equity 
as  any  part  of  that  estate.  As  to  the  equity  of  redemption,  it  is 
sufficient  to  quote  Lord  Hardwicke's  words  in  the  leading  case 
of  Casbonu  v.  Scarfe,  1  Atk.  603,  2  Tu.  L  C.  1055,  5th  ed. 
"  An  equity  of  redemption  has  always  been  considered  as  an  estate 
in  the  land,  for  it  may  be  devised,  granted,  or  entailed  with 
remainders,  and  such  entail  and  remainders  may  be  barred  by  fine 
and  recovery,  and,  therefore,  cannot  be  considered  as  a  mere  right 
only;  but  such  an  estate  whereof  there  may  be  a  seisin.  The 
person,  therefore,  entitled  to  the  equity  of  redemption  is  consid- 
ered as  the  owner  of  the  land,  and  a  mortgage  in  fee  is  considered 
as  personal  assets. ''...''  The  interest  in  the  land  must  be  some- 
where and  cannot  be  in  abeyance,  but  it  is  not  in  the  mortgagee, 
and,  therefore,  must  remain  in  the  mortgagor.  A.  devises  his 
estate  and  afterwards  makes  a  mortgage  in  fee ;  though  this  is  a 
total  revocation  in  law,  yet  in  this  Court  it  is  a  revocation  pro 
tanto  only  "  (and  see  Blake  v.  Foster,  2  Ball  &  Beatty,  402,  403). 

This  being  the  position  of  the  title,  as  long  as  the  mortgage  is 
redeemable,  the  effect  of  an  order  of  foreclosure  absolute  is  to  vest 
the  ownership  of,  and  the  beneficial  title  to,  the  land,  for  the  first 
time,  in  the  person  who  previously  was  a  mere  incumbrancer. 
The  equitable  estate  of  the  mortgagor  is  then  forfeited  and  trans- 
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ferred  to  the  mortgagee.  It  is  transferred  as  effectually  as  if  it 
had  been  conveyed  or  re-leased.  "  A  foreclosure "  (said  Lord 
Hardwickb)  **  is  considered  as  a  new  purchase  of  the  land. " 
"  The  mortgage  being  foreclosed  "  (said  Sir  Wm.  Grant),  "  the 
estate  became  absolutely  his. "  "  By  the  order  made  in  the  fore- 
closure suit "  (said  Sir  Lancelot  Shadwell)  "  he  became  the 
absolute  owner. "  Casbome  v.  Scarf e  ;  Silberschildt  v.  Schiott,  2  V. 
&  B.  49 ;  Zc  Gros  v.  Cockerell,  5  Sim.  389.  The  title  obtained 
by  such  "  new  purchase "  did  not,  before  the  Wills  Act  of 
1838,  pass  by  general  words  in  a  will,  duly  attested 
*  to  pass  real  estate,  made  before  the  foreclosure  and  not  [*  361] 
afterwards  republished;  it  did  pass,  if  such  will  were 
republished  after  foreclosure,  or  if  a  new  will  in  like  general 
terms  were  then  made. 

It  follows  from  this  state  of  the  law,  that  when  the  owner  of 
land  under  an  ordinary  decree  of  foreclosure  absolute  takes  pro- 
ceedings to  recover  possession  of  that  land,  he  seeks  possession 
of  that  which,  by  a  title  newly  accrued,  has  for  the  first  time 
become  his  own  property;  and  that  it  can  make  no  difference 
whether  the  title  which  he  previously  had  as  a  mere  incumbrancer 
was,  or  was  not,  protected  by  a  legal  estate.  The  possession 
which  he  now  claims,  and  the  right  by  virtue  of  which  he  seeks 
to  recover  it,  are  substantially  different  from  the  possession  which 
he  might  before  have  claimed,  and  from  the  right  by  virtue  of 
which  he  might  have  claimed  it.  "  There  can  be  no  two  things  " 
(said  Lord  Manners  in  Blake  v.  Foster,  2  Ball  &  Beatty,  at  p. 
403)  "  more  distinct  or  opposite  than  possession  as  mortgagee 
and  possession  as  owner  of  the  estate ;  nor  can  anything  be  more 
hazardous  or  inconvenient  than  the  possession  of  a  mortgagee,  the 
manner  in  which  he  is  called  to  account  is  most  rigorous  and 
severe."  One  consequence  of  a  decision,  that  a  mortgagee  who 
obtains  a  foreclosure  absolute  is  not  safe  against  the  Statute  of 
Limitations  under  circumstances  like  those  of  the  present  case 
would  be  to  make  it  necessary  for  him  (under  such  circumstances) 
to  take  possession  while  still  mortgagee,  or,  if  it  were  resisted, 
to  bring  ejectment  for  that  purpose,  on  pain  of  forfeiting  his  title 
and  of  becoming  liable,  if  a  trustee  (as  the  present  plaintiffs  are), 
for  a  loss  by  breach  of  trust  of  the  whole  value  of  the  estate. 

The  present  plaintiffs  had,   thirteen   months  before   the  com- 
mencement of  this  action,  obtained  against  the  present  defendant 
VOL.  XVI.  —  25 
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an  order  of  foreclosure  absolute,  having  that  eflfect  in  equity 
which  has  been  described.  Their  action  was  brought  upon  the 
title  so  obtained.  Their  statement  of  claim  contains  these  aver- 
ments :  1,  **  That  by  virtue  of  three  orders  of  foreclosure  made  in 
the  suit  (of  which  the  dates  are  stated)  and  by  virtue  of  the 
indenture  of  the  24th  of  November,  1856,  the  lands  and  premises 
mentioned  in  the  writ  became  and  still  are  subject  to  the  trusts 
of  the  indenture  of  settlement  of  the  24th  of  February, 
[*  362]  1816 ; "  and,  2,  *  that  **  by  virtue  of  the  premises  the 
plaintiffs  are  now  seised  in  fee  simple  and  entitled  to 
possession  of  the  lands  and  premises  mentioned  in  the  writ* 
The  plaintiffs  represent,  for  the  purpose  of  this  action,  the  whole 
equitable  title  and  rights  of  their  cestuis  que  trust 

It  is  not  in  our  opinion  necessary  to  determine  how  far  and 
under  what  circumstances,  before  the  Judicature  Acts,  a  Court 
of  law  would  have  taken  notice  of  the  effect  of  such  orders  of 
foreclosure,  as  vesting  for  the  first  time  the  equitable  title  in  the 
person  who  previously  as  mortgagee  had  the  legal  estate.  Under 
sects.  24  and  25  of  the  Judicature  Act  of  1873  the  High  Court  of 
Justice  is  bound  to  do  so,  and  to  give  full  effect  to  the  equitable 
right ;  so  that  (if  there  would  previously  have  been  any  conflict 
on  this  point  between  law  and  equity)  the  rule  of  equity  must 
now  prevail.  We  may,  however,  state  our  agreement  with  what 
was  long  before  said  by  Lord  St.  Leonakds,  in  WrioM)n  v.  VizCy 
3  D.  &  War.  123 ;  which  is,  we  think,  fully  applicable  in  prin- 
ciple to  the  present  case.  "  A  suit  in  this  court  "  (t.  e,,  the  Court 
of  Chancery)  "  properly  instituted  will  prevent  time  from  run- 
ning; and  a  Court  of  law,  now  that  the  same  rule  is  prescribed 
by  the  statute  for  both  Courts,  should,  I  conceive,  act  upon  that 
principle.  At  all  events,  this  Court  will  protect  its  own  juris- 
diction ;  and  will  not  permit  the  suitor  to  be  evicted  at  law  who 
had  an  equitable  right  to  sue  for  the  land,  and  had  filed  his  bill 
within  the  limit  allowed,  and  duly  pursued  his  remedy.  * 

It  is  impossible,  without  disregarding  the  equitable  title,  to 
hold  that  the  right  of  the  plaintiffs  to  the  land  in  the  present  case 
was  barred  by  the  Statute  of  Limitations  when  this  action  was 
brought.  All  the  sections  of  the  Statute  of  Limitations  which 
especially  relate  to  mortgages,  and  also  the  later  Act  1  Vict,  c. 
28,  may  be  laid  entirely  out  of  the  case;  this  action  was  not 
barred  by  any  of  them.     The  Act  1  Vict ,  c.  28,  does  not  itself 
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create  a  bar  in  any  case  in  which  it  had  not  been  already  created 
by  the  Act  which  it  explains;  it  only  declares  (in  conformity, 
and  with  manifest  reference,  to  the  rule  which  had  before  pre- 
vailed in  equity)  that  nothing  in  that  Act  shall  bar  the  title  of  a 
mortgagee  (continuing  to  be  such)  who  has  received  any 
payment  on  account  of  principal  or  *  interest  from  the  [*363] 
person  entitled  to  the  equity  of  redemption  within  twenty 
years  before  the  commencement  of  any  action  or  suit.  The  ques- 
tion therefore  depends  upon  the  2nd  and  3rd,  when  considered  in 
connection  with  the  24th  and  34th,  sections  of  3  &  4  Will.  IV. , 
c.  27.  Time  (if  it  ever  ran  under  the  2nd  and  3rd  sections) 
must  have  begun  to  run  either  from  the  date  of  the  mortgage  deed 
(24th  of  November,  1856),  or  from  the  day  fixed  for  redemption 
on  payment  of  the  principal  money  secured  by  the  deed ;  —  not 
more  certainly  than  a  year  afterwards.  It  is  obvious  that  the 
time  having  that  commencement  could  only  run  against  the  mort- 
gage title  then  vested  in  the  plaintiffs.  So  far  as  that  title  was 
concerned,  their  proper  remedy  was  equitable;  and  that  remedy 
was  duly  pursued  within  the  period  limited  by  sect  24  After  the 
commencement  of  the  suit,  which  ended  in  the  foreclosure,  it  was 
no  longer  possible  that  the  statute  should  run  against  that  title. 
The  new  title  by  foreclosure  first  accrued  upon  and  by  reason 
of  the  forfeiture  of  the  defendant's  equity  of  redemption,  within 
the  meaning  of  the  last  clause  of  the  3rd  section  of  the  statute ; 
i.  e.,  at  the  date  of  the  order  for  foreclosure  absoluta  Lord  St. 
Leonards  thought  that  this  last  clause  was  the  only  part  of  the 
3rd  section  applicable  to  mortgages:  Wrixon  v.  Vize,  3  D.  & 
War.  117;  and  if  applicable  (as  he  thought  it)  to  the  lapse  by 
non-payment  ad  diem  of  the  first  right  of  redemption  expressly 
reserved  by  the  deed,  it  cannot  be  less  applicable  (when  the  party 
who  forecloses  has  the  legal  estate)  to  the  later  and  more  conclu- 
sive forfeiture  by  which  the  equity  of  redemption  is  finally 
barred.  The  legal  estate  under  such  circumstances  supports  the 
beneficial  title.  A  plaintiff  who  obtains  a  foreclosure  cannot  be 
in  a  worse  position,  because  when  he  became  in  equity  the  owner 
of  the  land  he  had  already  a  legal  estate,  down  to  that  time 
unaccompanied  by  ownership.  If  authority  were  needed,  these 
conclusions  appear  to  be  supported  by  that  of  Lord  St.  Leonards 
in  the  case  before  him,  already  referred  to :  Wrixon  v.  Vize,  3  D.  & 
War.  116-120.     He  thought,  notwithstanding  the  doubts  expressed 
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by  Patteson,  J.,  in  Doe  v.  Williams,  5  Ad.  &  E.  291,  — doubts 
which,  speaking  here  for  myself,  I  should  have  shared 
[*364]  if  the  point  had  been  open,  — *that,  although  the  convey- 
ance was  by  way  of  mortgage,  the  right  to  bring  an  action, 
or  make  an  entry,  clearly  fell  within  the  2nd  section;  but  he 
also  thought  that  a  foreclosure  suit  was  a  suit  *  to  recover  the 
land  "  within  the  meaning  of  that  statute  and  of  1  Vict ,  c.  28. 
"  The  right, "  he  said,  *  to  file  a  bill  of  foreclosure,  whether  the 
plaintiffs*  mortgage  be  a  legal  or  an  equitable  one,  falls  within 
the  24th  section  of  the  statute  3  &  4  Wm.  IV.,  c.  27,  and  1  Vict, 
c.  28;  and  the  time  is  governed  by  the  legal  right  of  the  party 
to  bring  an  action,  or,  if  he  have  not  the  legal  estate,  by  the  right 
which  he  would  have  had  if  his  estate  had  been  a  legal  instead  of 
an  equitable  one. "  And  "  it  cannot  be  said  that  the  suit  is  not 
to  recover  the  land  as  it  is  already  vested  in  him,  for  this  expres- 
sion would  be  strictly  accurate  where  the  mortgage  is  of  the 
equitable  estate ;  and,  where  the  mortgage  is  a  legal  one,  yet  the 
suit  is  in  effect  to  recover  or  obtain  the  equity  of  redemption, 
which  is,  in  the  view  of  equity,  an  actual  estate."  Wrixon  v. 
Vize,  3  I).  &  War.   119,   120. 

Lord  St.  Leonards  therefore  held  that  a  mortgagee,  by  filing  a 
bill  for  foreclosure  within  the  time  limited  by  sect  24,  did  all  that 
was  necessary  to  prevent  the  bar  of  the  statute,  and  that  when  he 
obtained  the  usual  order  for  foreclosure  absolute  he  "  recovered  the 
land  "  within  the  meaning  of  the  statute.  If  so,  how  could  the 
mortgagor  be  entitled,  a  day  or  a  year  afterwards,  to  refuse  to 
give  up  possession  on  the  ground  that  the  right  was  barred  by  the 
statute?  The  34th  section  says  that,  at  the  determination  of  the 
period  limited  by  the  Act  to  any  person  for  bringing  any  action 
or  suit,  all  right  and  title  of  such  person  to  the  land,  for  the 
recovery  whereof  such  action  or  suit  might  have  been  brought 
within  such  period,  shall  be  extinguished.  If  the  period  limited 
for  bringing  an  action  for  the  recovery  of  possession  of  land  under 
a  legal  conveyance  by  way  of  mortgage  could  be  held  to  have 
determined  by  the  lapse  of  twenty  years  from  the  accruer  of  such 
right  of  action,  during  the  pendency  of  a  foreclosure  suit  com- 
menced in  due  time,  we  see  no  escape  from  the  conclusion  that 
the  right  and  title  of  the  mortgagee  to  the  land  would  be  thence- 
forth extinguished;  that  instead  of  the  equitable  estate  of  the 
mortgagor  being  forfeited   to  the  mortgagee,    the  whole   right, 
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title,  estate,  and  *  interest  of  the  mortgagee  would  be  [*365] 
transferred  to  the  mortgagor;   and  that  instead  of  an 
order  for  foreclosure  absolute  being  afterwards  made,  all  further 
proceedings  in  the  foreclosure  suit  ought  immediately  thereupon 
to  be  stayed. 

To  state  such  a  consequence  (if  it  logically  follows,  as  we  think 
it  does)  is,  of  course,  to  disprove  the  premises.  The  defendant 
who  is  barred  by  the  order  absolute  is  estopped  from  denying 
that  the  right  and  title  thereby  adjudged  to  the  plaintiffs  became 
vested  in  them  by  virtue  of  that  order;  or,  that  the  plaintiffs 
thereupon  became  entitled  in  a  right  distinct  from  any  which 
they  previously  had  to  that  possession  which  he,  the  defendant, 
had,  down  to  that  time,  held,  not  by  wrong,  but  under  and  by 
virtue  of  the  same  right  and  title  which  is  so  transferred.  The 
plaintiffs  are  not  barred  by  the  statute,  because  after  the  institu- 
tion of  the  Chancery  suit  it  ceased  to  run  against  them ;  and  by 
the  present  action  they  are  seeking  to  enforce  that  right  of  posses- 
sion which  was  for  the  first  time  given  to  them,  indefeasibly,  by 
the  decree  absolute  for  foreclosure  in  that  suit 

We  are,  for  these  reasons,  of  opinion  that  the  appeal  must  be 
allowed,  and  that  judgment  must  be  entered  for  the  plaintiffs  in 
this  action.  Appeal  allowed. 


(HOUSE  OF  LORDS.) 
Pngh  and  Cadmere  (Appellants)  v.  Heath  and  Vekon  (Respondents). 

7  App.  Gas.  235-2S9  (s.  c.  51  L.  J.  Q.  B.  367 ;  46  L.  T.  S21 ;  30  W.  R.  553). 

On  appeal  to  the  House  of  Lords,  after  hearing  argument  [235] 
for  the  appellants,  the  Lords  present,  without  calling  upon 
counsel  for  the  respondents,  spoke  as  follows :  — 
March  28.     Earl  Caikns  :  —  [236] 

My  Lords,  at  the  end  of  the  argument  for  the  appellants 
in  this  case  your  Lordships  desired  the  case  to  be  adjourned, 
in  *  order  that  you  might  consider  how  far  they  had  shown  [*  237] 
any  reason  to  impeach  the  judgment  of  the  Court  of  Appeal. 
I  am  now  prepared  for  myself  (and  I  understand  that  your  Lord- 
ships take  the  same  view)   to  say  that  I  am  satisfied  that  the 
judgment  appealed  against  is  correct,  and  that  the  appeal  must  be 
dismissed. 
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I  concur  so  fully  in  the  reasoning  of  the  Lord  Chancellob  in 
delivering  the  judgment  of  the  Court  of  Appeal  that  I  propose  to 
add  but  little  to  it  The  case  may  be  stripped  of  many  facts 
which  in  the  result  are  immaterial,  and  may  be  looked  at  thus. 

A  legal  mortgage  of  freehold  land  in  1856;  no  possession  by 
the  mortgagee ;  and  no  payment  of  principal  or  interest  to  him ; 
nor  any  acknowledgment  of  his  title.  Then  in  1870,  that  is, 
after  fourteen  years,  the  mortgagee  files  a  bill  for  foreclosure. 
He  obtains  a  decree  nisi  in  1874,  and  a  decree  absolute  in  1877. 
Then  in  1878  he  brings  the  present  action,  under  that  decree,  to 
recover  possession  of  the  land.  The  appellants  allege  that  the 
action  is  barred  by  the  Statute  of  Limitations.     Is  this  so? 

It  was  scarcely  contended  in  the  argument  of  the  appellants, 
and  I  do  not  think  it  could  have  been  contended,  that  if  instead 
of  a  legal  mortgage  the  mortgagee  had  only  had  an  equitable 
mortgage  or  charge,  and  had  within  twenty  years  brought  a  suit 
of  foreclosure  and  obtained  a  decree,  he  would  not  have  been 
entitled  to  do  so,  and  to  hold  and  enforce  that  decree  for  twenty 
years  by  every  process  which  a  Court  of  equity  could  ^ive.  The 
Court  is  now  not  a  Court  of  law  or  a  Court  of  equity;  it  is  a 
Court  of  complete  jurisdiction;  and  if  there  were  a  variance 
between  what,  before  the  Judicature  Act,  a  Court  of  law  and  a 
Court  of  equity  would  have  done,  the  rule  of  the  Court  of  equity 
must  now  prevail.  The  argument  of  the  appellants  must  therefore 
be  that  the  possession  of  a  legal  mortgage,  passing  the  legal  estate 
as  a  pledge,  put  the  mortgagee  in  a  worse  position  than  if  he  had 
not  got  it,  and  exposed  him  to  the  risk,  as  soon  as  twenty  years 
from  the  date  of  the  legal  mortgage  had  expired,  of  forfeiting  and 
losing  the  benefit  of  the  suit  and  proceedings  which  he  had  in  the 
meantime  properly  taken  in  the  proper  Court  to  have  himself 
adjudged,  by  reason  of  the  default  of  the  mortgagor,  the  absolute 
owner  of  the  land.  This  is  an  argument  which  appears 
[*  238]  *  to  me  to  be  as  repugnant  to  reason  as  to  justice,  and  I 
think,  moreover,  that  your  Lordships  could  not  admit  it 
without  acting  in  direct  opposition  to  the  spirit  and  principle  of 
the  case  before  Lord  St.  Leonards  of  Wrixon  v.  Vize,  3  D.  & 
War.  123,  which  has  long  been  a  governing  authority  on  this 
subject  Lord  St.  Leonards  in  that  case,  besides  the  observations 
cited  from  his  judgment  by  the  Lord  Chancellor  in  the  Court 
of  Appeal,  makes  this  remark  with  reference  to  sect  24  of  3  &  4 
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Will  IV.,  a  27,  "  The  24th  section  is  not  well  framed,  for  .  .  . 
it  would  apply  only  to  an  equitable  mortgagee,  and  give  him  the 
same  right  in  equity  as  he  would  have  had  at  law  if  he  were  a 
legal  mortgagee;  but  it  is  impossible  to  suppose  that  where  a 
mortgagee  is  entitled  to  relief  in  equity,  he  was  not  still  to  have 
the  right  within  the  time  appointed,  although  he  had  a  legal 
estate"  (3  D.  &  War.  118). 

These  observations,  coupled  with  the  more  extended  reasoning 
of  the  Court  below,  would  be  sufl&cient  to  dispose  of  the  case. 
But  I  must  add  that  if  it  were  necessary  I  should  have  little  doubt 
that  the  present  action,  being  not  an  action  of  ejectment  by  a 
legal  mortgagee  to  put  himself  in  possession  of  land  which  he  is 
to  hold  as  a  pledge  subject  to  account  and  to  all  the  infirmities  of 
a  mortgagee's  title,  but  being  an  action  by  one  who  has  become 
absolute  owner  of  the  land  under  a  decree  of  the  Court,  is  an 
action  as  to  which  the  right  to  bring  it  must  be  taken  to  have 
accrued,  within  the  meaning  of  sect  2  of  3  &  4  Will.  IV.,  a  27, 
at  the  date  of  that  decree  of  the  Court,  and  that  sect  3  of  that  Act, 
in  defining  when  the  right  shall  be  deemed  to  have  accrued,  is  not 
necessarily  exhaustive  or  otherwise  inconsistent  with  this  view. 

I  therefore  have  to  move  your  Lordships  that  the  appeal  be 
dismissed  with  costs. 

Lord  O'Hagan:  — 

My  Lords,  I  am  quite  of  the  same  opinion,  and  I  think  it 
unnecessary  to  add  anything  to  what  has  been  said.  I  have  a  very 
high  respect  for  the  learned  Judges  who  decided  this  case  in  the 
Coipmon  Pleas  Division;  but  I  am  wholly  unable,  after  looking 
carefully  into  their  judgments,  to  discover  the  principles 
upon  *  which  they  are  founded,  or  the  authority  by  which  [*  239] 
they  are  sustained.  The  judgment  which  was  pronounced 
by  the  Lord  Chancellor  in  the  Court  of  Appeal  appears  to  me 
to  have  completely  exhausted  the  casa  He  has  gone  through  all 
the  authorities  which  I  can  find  bearing  upon  the  matter,  and  I 
shall  not  discuss  them  further.  The  decree  absolute  gave  a  new 
right,  confirmed  a  new  estate,  and  thereby,  as  it  appears  to  me, 
absolutely  barred  the  Statute  of  Limitations. 

Upon  these  grounds  I  think  that  the  appeal  ought  to  be 
dismissed. 

Lord  Blackburn  :  — 

My  Lords,  I  entirely  concur.     Some  twenty  years  ago  there 


892  LIMITATION  OF  ACTIONS. 

Ho.  94.  —  Pof^  ▼.  Sefttii;  Haatii  ▼.  Pagh.  —  Hotes. 

might  have  been  some  difficulty,  in  this  case,  in  saying  whether 
the  proper  form  of  remedy  was  by  ejectment  at  law  or  by  a  suit 
in  Chancery ;  but  now  it  is  quite  immaterial  which  of  the  two  it 
is,  if  it  can  be  shown  that  there  is  a  remedy,  and  I  perfectly 
concur  in  the  judgment,  for  the  reasons  which  have  been  given  by 
the  noble  and  learned  Lord  now  on  the  woolsack,  that  there  is  a 
remedy  in  one  way  or  the  other,  and  it  does  not  matter  which. 

Lord  Watson  :  — 

My  Lords,  I  also  entirely  concur,  and  for  the  same  reasons. 

Judgment  appealed  against  affirmed  ;  and  appeal  dismissed 
vrith  costs. 

Lords'  Journals,  28th  March,  1882. 

ENGLISH  NOTES. 

The  rule  does  not  apply  to  the  claim  of  a  mortgagee  to  recover  pos- 
session against  a  third  party  who  holds  adverse!}'  both  to  himself  aud 
the  mortgagor.  So  that  where  the  purchaser  of  an  undivided  moiety 
of  an  estate,  who  had  never  been  in  possession,  mortgaged  his  estate 
and  afterwards  sold  the  equity  of  redemption  to  the  plaintifE  who  paid 
off  the  mortgage,  it  was  held,  in  an  action  for  partition  against  the 
owners  of  the  other  moiety,  who  had  been  by  themselves  and  their  pred- 
ecessors in  title  in  exclusive  possession  of  the  whole  for  more  than 
twelve  years  before  the  plaintifE  paid  o£E  the  mortgage,  that  the  statute 
continued  to  run  notwithstanding  the  mortgage,  and  that  neither  the 
mortgage  nor  the  payment  oft  of  the  mortgage  created  any  new  right 
against  the  adverse  possession.  Thornton  v.  France  (C.  A.  1897),  66 
L.  J.  Ch.  705. 
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Sbction  I.  Who  is  "  Owner  "  for  the  Pnrpoees  of  the  Acta 

Section  II.  Sewers  and  Drains. 

Section  III.  Streets. 

Section  IV.  Buildings. 

Section  Y.  Compensation. 

Section  YI.  Nuisance  by  Local  Authority. 

Section  VII.  Expenditure  by  Local  Authorities. 

Section  VIII.  Contracts  of  Local  Authorities. 

Section  IX.  Bye-laws  and  Committees. 

Section  X.  Disqualification  of  Members  of  Local  Authority. 


Section  I.  — Who  is  "  (kuner  ''for  the  Purposes  of  the  Acts. 

No.   1.  — BOWDITCH   v.   WAKEFIED   LOCAL  BOAED   OF 

HEALTH. 
(Q.  B.  1871.) 

RULE. 

The  definition  of  "owner"  under  the  Public  Health 
Acts,  and  similar  Acts,  —  the  person  for  tlie  time  being  receiv- 
ing the  rack-rent  of  the  lands  or  premises  in  connection  with 
which  the  word  is  used^  whether  on  his  own  account,  or  as 
agent,  or  trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  such  lands  or  premises  were  lei  at  a  rack-rent,  — 
includes  a  trustee  in  whom  the  premises  are  vested  for 
certain  purposes,  although  he  is  incapacitated  by  the  deed 
of  trust  from  letting  them. 

Bowditeh  v.  Wakefield  Local  Board  of  Health. 

L.  R.  6  Q.  B.  567-571  (s.  c.  40  L.  J.  M.  C.  214 ;  25  L.  T.  88). 

Public  Health  Act,  1848  (11  <^  12  Vict.,  c.  68),  ««.  2,  69.  —  •'  Ovmer,"  —  [567] 
Trustee  of  School  not  receiving  and  tmahle  to  receive  any  Bent 
The  appellant  was  one  of  three  trustees  to  whom  land  had  been  conveyed 
under  4  &  5  Vict,  c.  38,  s.  2,  for  the  purposes  of  the  Act,  and  to  permit  the 
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premises  and  all  buiUUngs  erected  thereon  to  be  for  ever  used  as  a  school  fur 
the  education  of  poor  children,  and  for  the  residence  of  the  master  and  mistress, 
and  for  no  other  purpose  whatsoever.  The  school,  &c.,  was  built  and  used 
according  to  the  trust,  no  rent  whatever  being  received  by  the  trustees. 

The  local  board  gave  the  proper  notices,  for  paving  the  street  along  which 
the  school,  &c.,  fronted,  to  the  appellant  and  the  owners  of  other  premises 
fronting  the  street,  under  11  &  12  Vict.,  c.  63,  s.  69;  and  they  charged  the 
appellant,  as  '^  owner  "  of  the  school,  the  proportion  according  to  the  frontage 
of  the  school. 

Hddf  that  the  appellant  was  ''owner"  within  sect.  2,  which  enacts  that 
''  owner"  '*  shall  mean  the  person  for  the  time  being  receiving  the  rack-rent  of  the 
lands  or  premises,  whether  on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  lands  or  premises  were  let  at 
a  rack-rent; "  and  that  the  appellant  was,  therefore,  liable  to  pay  the  proportion 
of  the  expenses. 

Case  stated  by  Justices  of  Wakefield  under  20  &  21  Vict,  c.  43. 

Complaint  was  made  by  the  respondents  against  the  appellant 
for  not  paying  the  sum  of  £44  6s. ,  the  amount  charged  upon  him 
as  owner  of  certain  premises  fronting  on  a  street  which  had  been 
paved,  &C.,  under  sect.  69  of  11  &  12  Vict,  c.  63. 

By  sect  2  of  the  Public  Health  Act,  1848  (11  &  12  Vict,  c.  63), 
it  is  enacted  that  the  word  "  lands "  and  the  word  "  premises ' 
shall  include  messuages,  buildings,  lands,  and  hereditaments  of 
any  tenure ;  and  the  word  "  owner  "  shall  mean  the  person  for  the 
time  being  receiving  the  rack-rents  of  the  land  or  premises  in 
connection  with  which  the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who  would 
receive  the  same  if  such  lands  or  premises  were  let  at  rack-rent 

By  sect  69,  in  case  any  street  be  not  sewered,  paved,  &c. ,  to  the 
satisfaction  of  the  local  board  of  health,  such  board  may,  by 
notice  in  writing  to  the  respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  or  abutting  upon  such  parts  thereof 
as  may  require  to  be  sewered,  require  them  to  sewer  the  same 
within  a  time  to  be  specified  in  such  notice,  and  if  such 
[*568]  notice  be  not  complied  *with,  the  board  may,  if  they 
shall  think  fit,  execute  the  works,  and  the  expenses  in- 
curred by  them  in  so  doing  shall  be  paid  by  the  owners  in  default, 
according  to  the  frontage  of  their  respective  premises. 

The  property  in  respect  of  which  the  respondents  claim  to  be 
paid  the  sums  set  forth  in  the  complaint  consists  of  a  building 
erected  for  and  used  as  elementary  schools  for  the  education  of 
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the  poor,  in  the  district  of  St.  Andrew,  in  the  parish  and  borough 
of  Wakefield,  and  of  two  dwellings  erected  for  the  teachers  of  the 
schools,  and  they  front  and  abut  upon  the  street  in  question. 

The  appellant  admitted  that  all  the  proper  notices  had  been 
served  upon  him,  and  it  was  proved  that  the  appellant  and  all  the 
owners  of  premises  fronting,  adjoining,  or  abutting  upon  the  street, 
neglected  to  comply  with  the  notices  from  the  respondents  to 
execute  the  works,  and  that  the  respondents  in  consequence  had 
executed  such  works. 

The  appellant  denied  his  liability  to  pay  the  sum  charged  upon 
him,  on  the  ground  that  he  was  only  one  of  three  trustees,  deriv- 
ing no  rent  or  other  benefit  from  the  property ;  that  he  was  not 
owner  within  the  meaning  of  the  Public  Health  Act,  1848 ;  that 
he  was  not  receiving,  and  never  had  received,  any  rent  whatever 
from  the  property,  either  on  his  own  account  or  as  agent  or  trustee, 
nor  could  receive  any  rent  in  respect  of  the  same  property,  having 
no  power  to  let  the  same ;  that  the  property  could  not,  in  fact,  be 
let  at  a  rent 

It  was  proved  that  the  appellant  held  the  premises  subject  to  the 
trusts  of  a  deed,  which  vested  the  property  in  the  bishop  of  the 
diocese  of  Ripon,  the  archdeacon  of  Craven,  and  the  appellant,  as 
incumbent  of  the  ecclesiastical  district  of  St.  Andrew,  Wakefield, 
and  their  successors,  to  hold  for  the  purposes  of  4  &.5  Vict,  c.  38, 
and  upon  trust  to  permit  the  premises  and  all  buildings  to  be 
erected  thereon  to  be  for  ever  appropriated  and  used  as  a  school 
for  the  education  of  poor  persons  of  and  in  the  district  of  St 
Andrew,  and  for  the  residence  of  the  schoolmaster  or  schoolmis- 
tress of  the  said  school  and  for  no  other  purpose  whatsoever ;  the 
school  to  be  always  in  union  with  the  National  Society  for  pro- 
moting the  education  of  the  poor  in  the  principles  of  the 
Established  Church  and  furtherance  of  its  ends  *and  [*569] 
designs,  and  to  be  under  the  direction,  &c. ,  of  a  committee. 
The  deed  was  of  the  10th  of  November,  1845,  and  was  in  pursu- 
ance of  4  &  5  Vict,  c.  38,  and  was  in  the  form  given  in  sect  10.^ 

1  By  4  &  .*(  Vict.,  c.  38,  "An  Act  to  terest  therein,  .  .  .  may  grant,  convey,  or 

afford  farther  facilities  for  the  conveyance  enfranchiHe  by  way  of  gift,  sale,  or  ex- 

and  endowment  of  aitea  for  schools,"  s.  2 :  change,  in  fee  simple,  or  for  a  term  of 

"  Any  person,  being  seised  in  fee  simple,  years,  any  quantity  not  exceeding  one  acre 

fee  tail,  or  for  life,  of  and  in  any  manor  of  snch  land,  as  a  site  for  a  school  for  the 

or  lands  of  freehold,  copyhold,  or  custom-  education  of  poor  persons,  or  for  the  resi- 

ary  tenure,  and  having  the  beneficial  in-  dence  of  the  schoolmaster  or  schoolmli- 
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The  appellant  contended  that  none  of  the  trustees  had  any  bene- 
ficial interest  in  or  could  let  the  property  so  as  to  receive  rent 
from  it. 

The  respondents  contended  that  the  appellant  was  "  owner " 
within  the  definition  of  sect.  2. 

The  Justices  ordered  the  appellant  to  pay  the  sum  claimed. 

The  question  for  the  Court  was,  whether  or  not  the  appellant  is 
an  "  owner  "  within  the  meaning  of  the  Public  Health  Act,  and 
so  liable  to  pay  the  sum  ordered  to  be  paid. 

Hannay  for  the  appellant.  —  The  appellant  is  not  owner  of  these 
premises  within  the  definition  in  sect  2  of  11  &  12  Vict,  c.  63.  He 
is  a  bare  trustee  under  4  &  5  Vict ,  c  38,  s.  2,  holding  the  land 
for  the  exclusive  purpose  of  the  school,  and  he  neither  receives 
the  rent  nor  could  he  let  the  premises ;  for,  if  used  for  any  other 
purpose  than  a  school,  the  land  would  revert  to  the  estate  of  the 
grantor. 

[Lush,  J.  —By  the  subsequent  Act,  21  &  22  Vict,  c.  98,  a  38, 
churches  and  chapels  are  expressly  exempt  from  all  these  charges. 
This  is  strong  to  show  that  schools,  not  being  mentioned,  are  not 
intended  to  be  exempt  ] 

In  Eddleston  v.  Francis,  7  C.  B.  (N.  S.)  568,  581,  587, 
[*  570]  both  Erle,  Ch.  J. ,  and  Keating,  J. ,  *  express  doubts  as 
to  whether  a  receiver  appointed  by  the  Court  of  Chancery 
could  be  "  an  owner  "  within  the  definition ;  and  Blackburn,  J. , 
in  Angell  v.  Paddington,  L.  R  3  Q.  B.,  at  p.  718,  thought  the 
commissioners  for  building  additional  churches  would  not  be 
•*  owners  "  within  sect  250  of  18  &  19  Vict,  a  120,  which  defines 
^  owner  '  in  the  same  terms  as  sect.  2  of  the  present  Act 

Milward,  Q.  C.  (Wills  with  him),  for  the  respondent  — A 
trustee  must  be  the  owner  for  whatever  purpose  he  holds  the  land, 
unless  the  purpose  makes  the  premises  exempt  from  rates,  &c 
There  is  no  exemption  of  schools  in  these  Acts. 

Hannay  in  reply. 

Blackburn,  J.  —  I  am  of  opinion  that  our  judgment  must  be  for 

tress,  or  otherwise  for  the  purposes  of  the  immediately  revert  to  and  become  a  por- 
edacation  of  such  poor  persons  in  religious  tion  of  the  said  estate  held  in  fee  simple 
and  useful  knowledge ;  .  .  .  (with  a  pro-  or  otherwise,  or  of  any  manor  or  land  as 
viso  as  to  couYeyance  by  tenant  for  life) :  aforesaid,  as  fuUy  to  all  intents  and  pur- 
Provided  also,  that  upon  the  said  land  so  poses  as  if  this  Act  had  not  been  paseed, 
granted  as  aforesaid,  or  any  part  thereof,  anything  herein  contained  to  the  contrary 
ceasing  to  be  used  for  the  purposes  in  this  notwithstanding." 
Act  mentioned,  the  same  shall  thereupon 
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the  respondents.  These  expenses,  under  sect.  69,  are  to  be  paid  by 
the  **  owners, "  according  to  the  frontage  of  their  premises.  These 
premises  are  fronting  this  street;  and  no  doubt  a  trustee  is  an 
"  owner  "  in  the  ordinary  acceptation  of  the  term.  The  definition 
of  "  owner,"  however,  in  sect.  2  [the  learned  Judge  read  the  sec- 
tion], does  not  say  "  owner  "  shall  include,  but  shall  mean.  Now, 
though  these  premises  are  and  must  be  held  as  schools,  and  can- 
not be  let  for  any  purpose,  yet,  if  they  were  let,  the  rent  would 
come  to  the  appellant.  I  think,  therefore,  he  is  "  owner  '  within 
the  meaning  of  the  definition.  There  is  no  apparent  reason  why  a 
trustee  of  these  schools  should  not  be  within  the  Act ;  and  as  to 
the  difl&culty  of  the  appellant  getting  recouped,  those  who  under- 
take trusts  do  often  incur  liability,  and  must  have  recourse  to 
such  measures  as  are  open  to  thenL  The  decision  in  the  case  of 
Angell  v.  Paddington,  L.  R  3  Q.  B.  714,  proceeded  on  the  pecu- 
liar language  of  the  statutes  there  in  question ;  here,  **  lands  "  and 
"  premises  "  include  every  description  of  property,  and  there  is  no 
exemption  in  favour  of  any  class. 

Mellor,  J.  —  I  am  of  the  same  opinion.  The  owners  of  prem- 
ises fronting  the  street  are  to  pay  the  expenses,  and  premises 
includes  every  description  of  property,  without  any  exception,  in 
sect.  69 ;  and  the  only  exception  is  as  to  rates,  in  sect.  88,  by  which 
local  exceptions  of  any  kind  of  property  are  to  be  observed.  Then, 
in  the  second  Act  (s.  38),  there  is  a  special  exemption 
from  all  liability  to  expenses  *  under  sect  69  in  respect  of  [*  571] 
churches  and  chapels.  Therefore  it  is  clear  that  the  legis- 
lature, having  this  question  before  them,  did  not  think  fit  to 
exempt  schools;  and  the  owner,  that  is,  the  trustee,  is  liable  in 
the  same  way  as  any  other  trustee  to  these  expenses. 

Lush,  J.  —  I  am  of  the  same  opinion.  The  case  of  Angell  v. 
Paddington  proceeded  on  statutes  which  are  very  differently 
worded  —  "  owners  of  houses  "  in  the  first  statute,  and  "  owners  of 
land  "  in  the  second ;  and  we  came  to  the  conclusion  that  a  church 
did  not  come  within  either  term. 

Judgment  for  the  respondents. 

ENGLISH  NOTES. 

The  question  involved  in  the  principal  case  and  similar  cases  is  per- 
haps rather  whether  those  in  whom  property  of  a  peculiar  character,  or 
held  for  peculiar  purposesi  is  vested,  are  subject  to  burdens  imposed 
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upon  owners  of  property  by  Acts  relating  to  local  government,  than 
merely  whether  such  persons  fall  within  any  particular  statutorj-  defi- 
nition of  "owner."  The  terms  of  a  particular  definition  therefore, 
though  material,  are  not  at  all  important  on  a  question  of  the  kind. 

The  definition  of  * 'owner"  in  the  Public  Health  Act,  1848  (11  & 
12  Vict.,  c.  63,  s.  2),  in  question  in  the  principal  case  and  there  quoted, 
is  repeated  with  no  material  change  in  the  Public  Health  Act,  1875 
(38  &  39  Vict.,  c.  65,  s.  4).  The  definition  also  occurs  without  material 
difference  of  language  in  the  Metropolis  Management  Act,  1855  (18 
&  19  Vict.,  c.  120,  s.  250),  and  the  Public  Health  (London)  Act,  1891 
(54  &  55  Vict.,  c.  76,  s.  141).  In  the  Acts  of  1875  and  1891,  as  was 
also  the  case  in  the  Act  of  1848,  the  definition  is  supplemented  by  a 
clause  defining  "rack-rent"  as  meaning,  in  effect,  rent  not  less  than 
two-thirds  of  the  rateable  value  of  the  property  out  of  which  the  rent 
arises.  But  in  the  Metropolis  Management  Act,  1855,  '^  rack-rent "  is 
left  undefined. 

That  trustees  debarred  by  the  terms  of  a  deed  of  trust  from  letting 
property  held  by  them,  or  from  turning  it  to  profitable  account,  are 
not  thereby  relieved  from  burdens  imposed  on  **  owners  "  of  property 
by  such  acts  as  the  Public  Health  Acts,  is  well  established.  The  prin- 
cipal case  is  an  authority  to  this  effect.  Other  cases  illustrating  the 
rule  are  Caiger  v.  St,  Mary^  Islington^  Vestry  (1881),  50  L.  J.  M.  C. 
59,  44  L.  T.  605,  29  W.  K.  538;  Wright  v.  Ingle  (C.  A.  1885),  16  Q. 
B.  D.  379,  55  L.  J.  M.  C.  17,  54  L.  T.  511,  34  W.  R.  220;  Homsey 
Local  Board  v.  Brewia  (1890),  60  L.  J.  M.  C.  48,  64  L.  T.  288,  in 
which  trustees  of  dissenting  places  of  worship  have  been  held  liable,  as 
owners  of  the  premises,  to  expenses  of  making  up  streets  both  under 
the  Public  Health  Acts  and  the  Metropolis  Management  Acts. 

On  the  other  hand,  it  was  held  in  Great  Eastern  Railway  Co.  v. 
Hackney  District  Board  of  Works  (H.  L.  1883),  8  App.  Gas.  687,  No.  9, 
p.  470,  post,  that  the  railway  company  were  not  liable  to  expenses  of 
the  kind  in  respect  of  the  parapets  of  a  bridge,  although  the  substruc- 
ture of  the  bridge  and  the  parapets  were  vested  in  them;  and  Lord 
Watson  said  that  the  authorities  appeared  to  establish  the  proposition, 
that  the  person  vested  with  the  property  of  heritable  subjects  which 
have  been  placed  extra  eommercium,  or  are  subject  in  perpetuity  to  the 
burden  of  a  public  right,  which  deprives  him  of  their  beneficial  use,  is 
not  an  owner. of  land  within  the  provision  of  the  Metropolis  Manage- 
ment Acts  imposing  the  burden  of  expenses  of  making  up  streets  in 
certain  cases  upon  owners  of  land.  Though  Lord  Watson  confined 
himself  to  the  particular  provisions  of  the  Metropolis  Management  Acts 
in  question  in  the  case,  it  appears  that  the  principle  of  the  non-lia- 
bility of  persons  in  whom  property   which   is  extra  commerdum  is 
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vested  to  burdens  imposed  on  the  owners  of  property  is  of  very  wide 
application. 

The  principle  explains  Angell  v.  Faddington  Vestry  (1868),  L.  R. 
3  Q.  B.  714,  37  L.  J.  M,  C.  171, 16  W.  R.  1167,  where  it  was  held  that 
commissioners  in  whom  the  freehold  of  a  church  of  the  Established 
Church  was  vested  were  not  liable  to  contribute  to  paving  expenses,  and 
Reg.  V.  Lee  (1878),  4  Q.  B.  D.  75, 48  L.  J.  M.  C.  22,  39  L.  T.  605,  where 
it  was  held  that  the  incumbent  in  whom  the  freehold  of  a  church  was 
vested  was  not  the  "owner"  of  the  church,  so  as  to  be  liable  to  ex- 
penses under  the  clauses  of  the  Metropolitan  Building  Act,  1855  (18  <& 
19  Vict.,  c  122),  relating  to  dangerous  structures.  That  Act,  it  should 
be  mentioned,  contained  a  definition  of  "owner"  materially  different 
from  that  above  quoted :  see  p.  406,  post.  The  principle  also  appears  to 
be  the  explanation  of  Plumstead  Board  of  Works  v.  British  Land  Co. 
(Ex.  Ch.  1875),  L.  R.  10  Q.  B.  203,  44  L.  J.  Q.  B.  38,  32  L.  T.  94, 
23  W.  R.  634,  where  it  was  held  that  the  owner  of  the  soil  of  a  high- 
way dedicated  to  the  public  was  not  liable  as  owner  to  paving  expenses; 
and  of  Thames  Conservators  v.  London  Port  Sanitary  Authority^ 
1894,  1  Q.  B.  647,  63  L.  J.  M.  C.  121,  69  L.  T.  803,  where  it  was 
held  that  the  Thames  Conservators  in  whom  the  freehold  of  the  bed 
and  foreshore  of  the  Thames  is  vested  were  not  liable  as  ''owners"  to 
summary  proceedings  under  the  Public  Health  (London)  Act,  1891,  in 
respect  of  a  nuisance  existing  on  the  foreshore. 

The  case  of  Folkestone  Corporation  v.  Woodward  (1872),  L.  R.  15 
Eq.  159,  42  L.  J.  Ch.  782,  27  L.  T.  574,  21  W.  R.  97,  however,  sug- 
gests that  the  principle  does  not  extend  to  all  burdens  imposed  upon 
owners  of  property  by  such  Acts  as  those  in  question ;  for  it  was  there 
held  that  provisions  in  a  local  Act  enabling  the  corporation  to  prescribe 
the  line  of  building  in  streets  enabled  them  to  prescribe  the  line  in 
which  a  church  should  be  built,  and  that  for  the  purposes  of  the  enact- 
ment in  question  a  perpetual  curate  in  whom  the  site  of  the  church 
was  vested  was  the  **  owner"  of  the  premises.  It  does  not  appear,  how- 
ever, that  there  was  any  definition  of  ''owner"  applicable  to  the  inter- 
pretation of  the  enactment  in  question;  and  this  circumstance  may  be 
held  to  distinguish  the  case  from  cases  arising  on  the  corresponding 
provisions  in  the  Public  Health  Acts  and  similar  Acts. 

Where  land  is  held  upon  a  statutory  trust  which  prevents  its  being 
put  to  profitable  account,  it  seems  that  the  trustees  are  in  general  sub- 
ject to  burdens  imposed  by  such  Acts  as  those  above  referred  to  on 
"owners"  of  land,  unless  the  statutory  fetter  is  permanent,  but  not  if 
it  is  permanent.  This  seems  to  be  established  by  Homsey  Urban 
District  Council  v.  Smith  (C.  A.)  1897,  1  Ch.  843,  66  L.  J.  Ch.  476, 
where  the  principal  case  was  followed  with  reference  to  land  conveyed 
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in  trust  as  a  site  for  a  national  school,  under  sect.  6  of  the  School  Sites 
Act,  1841.  In  that  case  A.  L.  Smith,  L.  J.,  delivering  the  written 
judgment  of  the  Court,  said  that  Flumstead  Board  of  Works  v.  British 
Land  Co,  and  Great  Eastei'n  Railway  Co,  v.  Hackney  Board  of  Works, 
supra,  **  show  that,  if  land  be  by  statute  for  ever  incapable  of  yielding 
a  rack-rent,  the  owner  thereof  is  not  *  owner '  within  the  meaning  of 
the  Acts;''  and  the  judgment  was  based  on  the  ground  that  there  was 
a  possibility  that  the  school  premises  might  at  some  subsequent  period 
be  exchanged  for  other  land  or  transferred  to  a  school  board  and  be 
thus  freed  from  the  statutory  fetter.  The  words  above  quoted  have 
special  reference  to  the  definition  of  ** owner"  in  the  Act  of  1876,  but 
a  similar  principle  is  no  doubt  applicable  in  the  case  of  Acts  embodying 
definitions  in  somewhat  different  terms.  In  the  earlier  case  of  Meyrick 
V.  AUomey-General,  1894,  3  Ch.  209,  63  L.  J.  Ch.  657,  71  L.  T.  122, 
42  W.  R.  614,  Stirling,  J.,  appears  to  have  considered  that  a  trustee 
in  whom  property  held  upon  a  statutory  trust  precluding  the  property 
from  being  let  or  turned  to  profitable  account  in  perpetuity,  was  liable 
to  a  burden  imposed  by  the  Public  Health  Act  on  the  *' owner;"  but 
even  if  the  actual  decision  in  the  case  can  be  supported  on  other 
grounds,  this  view  must  apparently  now,  in  the  liglit  oiHomsey  Urban 
District  Council  v.  Smith,  supra,  be  regarded  as  untenable.  In  this 
connection  reference  may  also  be  made  to  London  School  Board  v.  St. 
Mary,  Islington,  Vestry  (1875),  1  Q.  B.  D.  65,  46  L.  J.  M.  C.  1,  33 
L.  T.  504,  24  W.  R.  137;  St,  Mary,  Islington,  Vestry,  v.  Cobbett  (1894), 
64  L.  J.  M.  C.  36,  71  L.  T.  573,  43  W.  R.  44. 

The  mere  existence  of  a  statutory  fetter  on  the  user  of  land  does 
not  prevent  those  in  whom  it  is  vested  from  liability  to  burdens  im- 
posed on  the  ''owner"  of  land,  if  the  land  is,  notwithstanding  the 
fetter,  of  commercial  value.  See  St,  Giles,  Camberwell,  Vestry,y.  Lovr 
don  Cemetery  Co,,  1894,  1  Q.  B.  699,  63  L.  J.  M.  C.  74,  70  L.  T.  734, 

42  W.  R.  446. 

A  receiver  appointed  by  the  Court  and  actually  receiving  the  rents 
and  profits  of  property  was,  it  should  be  added,  held,  in  Bacup  Cor- 
poration  v.  Smith  (1890),  44  Ch.  D.  395,  not  to  be  the  ''owner"  of 
the  property  for  purposes  of  the  Public  Health  Act.  The  question, 
whether  under  such  circumstances  there  is  any  one  who  can  be  treated 
as  "  owner ''  for  the  purposes  of  the  Act,  was  not  considered  in  that 
case,  and  seems  by  no  means  free  from  difficulty. 

Further,  with  regard  to  the  meaning  of  the  expression  "owner,"  see 
the  next  case  and  the  notes  thereto. 
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AMERICAN  NOTES. 

A  reversioner  of  a  term  that  has  forty-seven  years  to  run  is  not  the 
"  owner  "  liable  to  the  whole  assessment  for  prospective  benefits  by  a  street 
opening.     City  of  Newark  v.  State,  34  New  Jersey  Law,  523. 

A  lessee  for  a  long  term,  and  not  the  owner  of  the  fee,  is  "  proprietor  "  or 
**  owner  "  to  assent  to  or  petition  for  the  paving  of  a  street.  Holland  v.  Bal- 
timore, 11  Maryland,  186. 

Tenant  in  dower,  in  actual  possession,  is  <'  owner  "  required  to  build  side- 
walks.    White  V.  Nashmlle,  2  Swan  (Tennessee),  364. 


No.  2.  — HOLLAND  (LADY)  v.  KENSINGTON  VESTET. 

(1867.) 
RULE. 

Under  the  definition  in  the  preceding  rule,  a  person  who 
is  "owner"  of  premises  remains  *' owner"  for  the  pur- 
poses of  the  Acts,  until  a  new  "  owner "  is  constituted ; 
and  the  ownership  for  this  purpose  is  not  divested  by  an 
agreement  to  transfer  the  property  upon  some  condition 
which  has  not  been  fulfilled,  and  the  creation  of  an  interest 
in  the  meantime. 

Holland  (Lady)  v.  Kensington  Vestry. 

L.  R.  2  C.  P.  565-568  (s.  c.  36  L.  J.  M.  C.  105 ;  17  L.  T.  73 ;  15  W.  R.  1045). 

Metropolitan  Management  Act,  1855  (18  dt  19  Vict,,  c  120),  a.  250. —  [565] 
Owner,  —  Building  Agreement 

A.,  beiog  owner  in  fee  of  certain  land,  entered  into  a  building  agreement  with 
B.,  by  which  B.  agreed  to  build  certain  houses  on  part  of  the  land,  and  lay  out  the 
remainder  as  a  garden  for  the  exclusive  use  of  the  tenants  of  the  houses,  and  A. 
agreed  to  grant  B.  a  lease  of  each  house  as  it  was  built,  and  to  grant  him  a 
lease  of  the  garden  with  the  last  house ;  and  it  was  expressly  agreed  that  B. 
should  have  no  interest  in  any  house  or  land  until  a  lease  of  it  was  granted. 
B.  built  some  of  the  houses,  but  not  all,  and  laid  out  the  garden;  and  A.  subse- 
quently sold  the  reversions  of  the  houses  which  were  built  to  C.  The  parish  in 
which  the  land  was  situated  having  paved  a  road  running  past  the  garden,  claimed 
repayment  of  the  expense  from  A. 

Hdd,  that  A.  was  the  owner  of  the  land  within  the  meaning  of  the  Metro- 
politan Management  Acts,  1855  and  1862  (18  &  19  Vict.,  c.  120,  and  25  <&  26 
Vict,  c.  102),  and  therefore  liable. 
VOL.  XVI. — 26 
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Case  stated  by  the  police  magistrate  at  Hammersmith  under 
20  &  21  Vict,  a  43. 

The  late  Lord  Holland  being  the  owner  in  fee  of  certain  land  at 
Kensington,  entered  into  a  building  agreement  with  one  Hall,  by 
which  it  was  provided  that  Hall  should  build  on  the  land  sixty- 
three  houses,  and  should  lay  out  the  remainder  as  an  ornamental 
garden  for  the  exclusive  use  of  the  tenants  of  the  houses,  and  that 
Lord  Holland  should  grant  to  Hall  leases  of  the  houses  as  they 
were  finished,  and  should  grant  him  with  the  last  house  a 
[*  566]  lease  of  *  the  garden ;  and  it  was  expressly  provided  that 
the  agreement  should  not  operate  as  an  actual  or  present 
demise  of  the  premises,  or  give  Hall  any  legal  or  equitable  estate 
or  interest  therein,  till  the  leases  should  be  actually  executed, 
but  that  he  should  only  have  a  right  to  enter  on  the  plots  of 
land  thereby  agreed  to  be  demised  for  the  purpose  of  performing 
the  agreement  Hall  built,  in  accordance  with  the  agreement, 
twenty  of  the  houses,  and  obtained  leases  of  them,  and  laid  out 
the  garden.  Lord  Holland,  having  died,  devised  the  property  in 
fee  to  the  appellant,  who  subsequently  sold  the  reversion  of  the 
houses  built  by  Hall,  together  with  their  ground-rents,  to  one 
Eobinson.  A  road  ran  along  one  end  of  the  garden,  and  the  Vestry 
of  Kensington,  having  paved  it,  summoned  the  appellant  as  the 
owner  of  the  garden,  within  the  meaning  of  18  &  19  Vict,  c.  120, 
and  25  &  26  Vict,  c.  102,  before  the  magistrate,  to  obtain  the  re- 
payment of  the  amount  expended  in  paving.  The  magistrate  held 
that  the  appellant  was  owner  within  the  meaning  of  the  Acts,  and 
liable,  as  such,  to  repay  the  money,  and,  at  the  request  of  the 
appellant,  stated  this  case. 

Hayes,  Serjt  (Macnamara  with  him),  for  the  appellant  —  The 
question  really  turns  on  the  meaning  of  the  word  **  owner"  in  the 
Metropolitan  Management  Act,  for  the  owner  is  undoubtedly 
liable  to  pay  the  sum  claimed,  under  the  provisions  of  18  &  19 
Vict,  c.  120,  s.  105,  as  extended  by  25  &  26  Vict,  c.  102,  s.  77. 
The  definition  is  given  in  the  interpretation  clause,  which  is  sect 
250  of  the  earlier  Act  Lady  Holland  may  be  the  legal  owner,  but 
she  has  no  real  interest  in  the  land,  and  receives  at  most  only  a 
ground-rent  for  it,  and  not  a  rack-rent  She  would  be  restrained 
in  equity  from  any  personal  use  of  the  ground,  and  could  not  give 
any  one  else  a  right  to  walk  there ;  she  has  not,  therefore,  really 
any  interest  in  it,  except  the  right  to  the  ground-rent 
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[WiLLES,  J.  —  Who  is  the  owner,  then  ?] 

The  appellant  is  not  bound  to  show,  but  it  is  submitted  that 
Hall  would  be ;  he  has  a  right  to  the  possession  of  the  land,  though 
a  lease  of  it  has  not  yet  been  granted.  There  have  been  some 
cases  decided  on  the  meaning  of  "  owner "  in  the  Metropolitan 
Building  Acts,  but  none  upon  its  construction  in  this  Act 

•Mellish,  Q.  C.  (Raymond  with  him),  was  not  called  [*567] 
upon. 

WiLLES,  J.  —  The  question  for  the  Court  is,  whether  Lady  Hol- 
land is  owner  of  this  garden  within  the  meaning  of  18  &  19  Vict, 
c.  120,  s.  250;  if  she  is,  she  is  liable  to  pay  the  sum  claimed 
under  the  77th  section  of  the  subsequent  Act  (25  &  26  Vict ,  c. 
102).  It  is  not  necessary  to  discuss  the  cases  decided  upon  the 
Metropolitan  Building  Act,  because,  as  the  Legislature  has  used 
different  words  in  that  Act  as  a  definition  of  "  owner,  *  we  must 
presume  it  intended  to  signify  something  different  It  becomes, 
therefore,  simply  a  question  of  the  construction  of  the  section  now 
before  us.  In  this  case,  there  is  a  rent  paid  to  the  appellant,  but 
it  is  not  necessary  to  decide  that  that  is  a  rack-rent;  if  it  be,  there 
is  an  end  of  the  question;  but  even  if  not,  the  appellant  is  in 
this  position:  before  the  building  agreement  Lord  Holland  was 
certainly  the  owner  of  the  land,  and  unquestionably  liable  to  the 
charges  now  in  question,  and  I  think  it  may  be  safely  said  that 
no  agreement  between  private  individuals  can  have  discharged 
him  of  that  liability,  unless  it  has  fixed  it  on  some  other  person. 
The  only  person  whom  it  can  be  suggested  that  it  has  rendered 
liable  is  Hall;  but  he  has  no  legal  interest  The  position  of  a 
builder  under  a  building  agreement  was  settled  in  the  case  of 
Camden  v.  Batterbury,  5  C.  B.  (K  S.)  808,  28  L.  J.  C.  P.  187; 
in  error,  7  C.  B.  (N.  S.)  864,  28  L.  J.  C.  P.  335;  and  it  is  in 
accordance  with  the  very  terms  of  the  agreement  in  the  present 
case.  If  the  houses  had  been  all  built,  and  Hall  had  obtained  a 
lease  of  the  garden,  he  would  have  been  trustee  for  the  inhabitants 
of  the  houses,  and  would  have  been  liable  under  the  section.  But 
at  present  the  appellant  is  the  legal  owner,  subject  only  to  certain 
easements  possessed  by  the  inhabitants  of  the  houses  that  have 
been  built,  and  to  the  condition  that  if  and  when  certain  acts  are 
done  she  will  be  bound  to  grant  the  legal  estate  to  Hall.  It  may 
be  that  she  only  holds  as  trustee  for  the  inhabitants  of  the  houses, 
but  it  is  not  only  the  beneficial  owner,  but  the  owner  who  holds 
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as  trustee  for  others,  that  is  liable  to  make  the  payment  under  the 
Acts. 

Keating,  J.  —  I  also  think  that  the  magistrate  was  right 
[*  568]  My  *  Brother  Hayes  was  right  when  he  said  that  he  was 
not  bound  to  show  who  was  the  "  owner ; "  but  still  one 
way  of  trying  whether  the  appellant  is  owner  is  to  see  whether 
any  one  else  is.  It  is  clear,  as  my  Brother  Willes  says,  that 
Lord  Holland  was  originally  the  owner,  and  the  only  person  who 
could  be  suggested  as  having  become  the  owner,  if  the  appellant 
is  not,  is  Hall,  and  it  is  clear  that  he  is  not ;  for  the  last  clause 
of  the  building  agreement  expressly  provides  that  he  shall  take 
no  interest  in  the  land,  legal  or  equitable,  under  it  till  all  the 
houses  are  built.  It  is  equally  clear,  therefore,  that  the  appellant 
is  the  owner.  Judgment  affirmed. 

ENGLISH  NOTES. 

In  the  cases  of  which  the  principal  case  is  an  example  the  question 
is  upon  whom,  among  two  or  more  persons  with  different  interests  in 
property,  a  burden  imposed  by  statute  upon  the  ^' owner  "  of  property 
is  to  fall.  Cases  of  the  kind  turn  very  much  upon  the  particular  words 
of  the  definition  of  "owner  "  in  the  particular  statute. 

The  definition  upon  which  the  principal  case  turned  may  be  consid- 
ered ficst.  It  is  "  owner  shall  •  .  .  mean  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or  premises  in  connection  with 
which  the  said  word  is  used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent."  This  definition  obtains  not 
only  for  the  purposes  of  the  Metropolis  Management  Acts,  but  also  with 
quite  immaterial  differences  of  language,  for  the  purposes  of,  among 
other  Acts,  the  Public  Health  Acts,  being  however,  for  the  purposes 
of  those  Acts,  supplemented  by  a  definition  of  "rack-rent."  See  p.  398, 
ante. 

Under  this  definition  it  seems  that  a  person  receiving  the  rack-rent 
de  facto  is  **  owner  "  of  the  premises  even  though  he  is  not  entitled  to 
the  rent  (see  Peek  v.  Waterloo  and  Seaforth  Local  Board  (1863),  2  H. 
&  C.  709,  33  L.  J.  M.  C.  11,  9  L.  T.  338,  12  W.  R.  252,  and  cf.  Cowen 
V.  Phillips,  infra) ;  that  where  the  premises  are  not  let  at  a  rack-rent, 
but  are  occupied  by  a  tenant  holding  at  a  rent  less  than  a  rack-rent, 
the  tenant  is  the  owner,  inasmuch  as,  under  the  existing  circumstances, 
he  is  the  only  person  in  a  position  to  let  the  premises  at  a  rack-rent  (see 
Truman,  Hanhury,  &  Co,  v.  Kerslake,  1894,  2  Q.  B.  774,  63  L.  J. 
M.  C.  222,  43  W.  R.  Ill);  and  that  where  a  landlord  lets  the  premises 
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at  a  rack-rent  and  collects  the  rent  by  an  agent,  both  the  landlord  and 
his  agent  fall  within  the  definition,  so  that  a  substantive  enactment 
imposing  a  burden  on  the  '^ owner"  may  be  enforced  either  against  the 
landlord  or  his  agent  (see  St.  Heleris  Corporation  v.  Kirkham  (1885), 
16  Q.  B.  D.  403,  34  W.  R.  440;  Lyon  v.  Greenhow  (1892),  8  Times 
L.  E.  457). 

DifBcult  questions  arise  as  to  the  effect  of  the  definition  where  prem- 
ises are  sublet  by  a  tenant  who  himself  holds  at  a  rack-rent.  Thus, 
suppose  A.  lets  at  a  rack-rent  to  B.,  who  in  turn  lets  at  a  rack-rent  to  C. 
In  such  a  case  the  definition  is  capable  of  being  read  as  applying  to  A. 
only ;  or  to  B.  only ;  or  to  both  A.  and  B.,  so  that  a  substantive  enact- 
ment imposing  a  burden  on  the  '^ owner''  might  be  enforced  against 
either  A.  or  B.  Further,  it  may  be  that  the  question  who  is  the  "owner" 
in  such  a  case,  where  the  two  rents,  though  both  rack-rents,  are  not 
equal,  may  depend  upon  which  is  the  larger.  And  very  probably  the 
above  suggestions  do  not  exhaust  the  possible  interpretations. 

The  writer  ventures  to  think  that  the  definition  should  be  read  as 
applying  to  B.  only,  independently  of  the  question  whether  the  rent  he 
receives  is  equal  to,  or  greater  or  less  than,  the  rent  he  pays.  Certainly 
there  are  many  substantive  provisions  in  the  Metropolis  Management 
Acts  and  the  Public  Health  Acts  pointing  to  this  interpretation,  — 
e.  ff.y  provisions  for  the  recovery  from  the  occupier  of  sums  due  from  the 
"owner,"  coupled  with  provisions  for  the  deduction  by  the  occupier  of 
sums  so  recovered  from  his  rent ;  and  provisions  for  the  rating  of  owners 
instead  of  occupiers.  And  this  view  seems  to  have  been  taken  both  in 
the  Irish  case  of  Bowen  v.  James  (1882),  10  L.  B.  Ir.  26,  where  a  lessee 
at  a  rack-rent  who  sublet  at  a  larger  rack-rent  was  held  to  be  the  owner, 
and  in  Tottenham  Local  Board  v.  Williamson  (1893),  62  L.  J.  Q.  B. 
322,  69  L.  T.  51,  where  Lopes,  L.  J.,  in  a  considered  judgment  holding 
that  a  second  mortgagee  in  possession  was  the  ''owner"  within  the 
meaning  of  the  definition,  though  the  rent  he  received  was  entirely  ap- 
plied in  keeping  down  the  interest  on  the  first  mortgage,  &c.,  said: 
''  It  appears  to  me  to  be  clear  that  the  intention  of  the  Legislature  was 
that  any  person  who  has  received  the  rent  from  the  occupier  of  the  prem- 
ises .  .  .  should  be  deemed  the  owner.  Gases  can  be  readily  conceived 
where  it  would  be  extremely  difficult  to  find  the  real  owner,  and  accord- 
ingly it  was  considered  desirable  to  render  the  actual  recipient  of  the 
rents  liable.'*  On  the  other  hand,  in  Walford  v.  Hackney  Board  of 
Works  (1894),  43  W.  E.  110,  —decided,  it  may  be  observed,  under  the 
Metropolis  Management  Acts,  which  do  not  define  ''rack-rent,"  —  where 
premises  were  let  to  a  tenant  at  a  rack-rent  and  sublet  by  him  at  the 
same  rent,  it  was  held  that  the  intermediate  lessee  was  not  within  the 
definition,  though  the  opinion  was  expressed  that  if  he  had  sublet  at  a 
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rent  larger  by  however  little  than  the  rent  he  paid,  he  would  have  been 
the  "owner."  The  attention  of  the  Court  was  not,  however,  directed 
to  either  Bowen  v.  Jamesj  supra,  or  Tottenham  Local  Board  v,  William' 
son,  supra,  or  to  such  provisions  of  the  Metropolis  Management  Acts 
as  are  above  alluded  to;  and  the  writer  ventures  to  think  the  decision 
wrong. 

A  similar  and  perhaps  more  difficult  question  arises  if  A.  lets  to  B. 
at  a  rack-rent  and  B.  sublets  to  C  at  less  than  a  rack-rent.  In  such  a 
case  the  definition  points  most  obviously  to  A.  as  the  owner,  but  if  B. 
were  the  freeholder  C.  would  be  the  owner  (  Truman,  If  anbury,  &  Co.  v. 
Kerslake,  supra) ;  and  it  is  difficult  to  see  wh}'  the  occupier's  liahilities 
should  depend  on  the  question  whether  his  landlord  is  a  freeholder  or  a 
lessee  at  a  rack-rent. 

In  St.  Helens  Corporation  v.  Riley  (1883),  47  Justice  of  the  Peace, 
471,  it  was  held,  under  definitions  of  "owner  "  and  "rack-rent ''  iden- 
tical, so  far  as  was  material  to  the  question,  with  those  in  the  Public 
Health  Acts,  that  a  lessee  for  999  years  at  a  rent  which  was  for  the 
time  being  a  "rack-rent,"  was  the  "owner.''  This  decision,  if  the 
report  is  accurate,  certainly  seems  almost  inexplicable. 

It  is  to  be  observed  that  no  logical  interpretation  of  the  definition 
seems  capable  of  being  found  which  will  not  in  exceptional  cases  lead 
to  hardship  and  absurdity. 

Another  definition  on  which  a  good  many  cases  of  the  kind  have 
turned  is,  "  *  owner '  shall  apply  to  every  person  in  possession  or  receipt 
either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any  land  or 
tenement  or  in  the  occupation  of  any  land  or  tenement  otherwise  than 
as  a  tenant  from  year  to  year  or  for  any  less  term  or  as  a  tenant  at  will." 
This  definition  occurs  in  the  London  Building  Act,  1894  (57  &  58 
Vict.,  0.  ccxiii.  s.  5  (29)).  It  also  occurred  in  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.,  c.  122),  which  was  repealed  by  the 
above-mentioned  Act  of  1894. 

Under  this  definition  it  was  held  in  Cowen  v.  Phillips  (1863),  33 
Beav.  18,  9  Jur.  (N.  S.)  657,  8  L.  T.  622, 11  W.  E.  706,  that  a  tenant 
under  an  agreement  for  a  lease  for  a  term  of  three  years  was  "  owner  " 
of  the  premises,  though  of  course  at  law  he  was  only  tenant  at  will. 
The  principle  of  this  decision  no  doubt  applies  to  other  definitions  of 
owner.  Indeed,  it  has  been  pointed  out  more  than  once  that  one  object  of 
definitions  of  the  kind  is  to  obviate  the  necessity  of  inquiries  into  title. 

Another  point  early  decided  was  that  a  freeholder  who  had  let  land 
at  a  peppercorn  rent  for  a  long  term  was  not  "  owner "  within  the 
definition,  as  a  peppercorn  could  not  properly  be  described  as  rent  or 
profits.  See  Evelyn  v.  Whichcord  (1858),  Eh,  Bl.  &  El.  126,  27  L.  J. 
M.  a  211,  4  Jur.  (N.  S.)  808. 
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It  has  beeD  held  more  than  once  that  where  premises  are  occupied  by 
a  tenant  with  a  greater  interest  than  that  of  tenant  from  year  to  year, 
the  tenant  alone  is  the  ''owner"  within  the  definition  (see  Mourilyan 
V.  Labalmondiere  (1861),  1  El.  &  El.  533,  30  L.  J.  M,  C.  96,  3  L.  T. 
668,  9  W.  E.  341;  Caudwell  v.  Hanson  (1871),  L.  R.  7  Q.  B.  55, 
41  L.  J.  M.  C.  8,  25  L.  T.  695,  20  W.  K  202 ;  Wi(/(/  v.  Lefevre  (1892), 
8  Times  L.  B.  963).  But  while  these  decisions  are  reasonable  enough 
with  reference  to  the  particular  substantive  enactments  in  question  in 
the  cases,  there  are  other  substantive  enactments  in  the  Acts  contain- 
ing the  definition  which  seem  to  make  it  almost  necessary  to  read  the 
definition  as  including  not  only  the  tenant  in  such  cases  but  also  his 
landlord,  at  all  events  where  the  landlord  is  receiving  a  substantial 
rent  and  the  tenant's  term  is  short;  and  in  Fillingham  v.  Wood, 
1891,  1  Ch.  61,  60  L.  J.  Ch.  232,  64  L.  T.  46,  39  W.  R.  282,  though 
the  point  actually  decided  was  that  a  tenant  for  a  term  of  years  of  part 
of  a  house  was  ''owner"  within  the  definition,  it  seems  to  have  been 
considered  that  the  landlord  was  also  "owner."  The  earlier  case  of 
Hunt  V.  Harris  (1865),  19  C.B.  (N.  S.)  13,  34  L.  J.  C.  P.  249,  11  Jur. 
(N.  S.)  485,  12  L.  T.  421,  13  W.K  742,  where  it  was  held  that  a  lessee 
at  a  ground-rent  of  a  house  let  by  him  in  parts  to  tenants,  each  of 
whom  had*  an  interest  greater  than  that  of  a  tenant  from  year  to  year, 
was  the  ^'  owner,"  also  points  on  the  whole  to  the  view  that  there  may 
be  more  than  one  "owner"  of  premises  within  the  definition,  though 
the  reasons  given  for  the  decision  in  that  case  are  not  very  clear. 

In  the  most  recent  case,  List  v.  Thaiy,  1897,  1  Ch.  260,  66  L.  J.  Ch. 
175,  76  L.  T.  45,  45  W.  R.  243,  it  was  held  that  a  person  who  had  en- 
tered upon  land  and  erected  buildings  under  an  agreement  for  a  long 
lease  was  "owner"  within  the  definition,  though  the  agreement  was 
expressed  not  to  operate  as  a  demise  but  to  give  only  a  right  to  ent^r 
upon  the  premises  for  the  purpose  of  performing  the  agreement. 

As  to  the  meaning  of  the  word  "owner  "  apart  from  definition,  and 
under  statutory  definitions  more  or  less  similar  to  those  above  referred 
to,  reference  may  be  made  to  Lister  v.  Lobley  (1837),  7  Ad.  &  El.  124, 
6  N.  &  M.  340,  2  H.  &  W.  12;  CJiantler  v.  Bobinson  (1849),  4  Ex.  163, 
19  L.  J.  Ex.  170;  Cook  v.  Montagu  (1872),  L.  R.  7  Q.  B.  418,  41  L.  J. 
M.  C.  149,  26  L.  T.  471,  20  W.  R.  624;  Woodard  v.  Billericay  Highway 
Board  (1879),  11  Ch.  D.  214,  48  L.  J.  Ch.  536,  27  W.  R.  693.  See  also 
the  preceding  case  and  the  notes  thereto. 
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No.  3.— CORPORATION  OF  BIRMINGHAM  v.  BAKER 

(1881.) 

RULE. 

Expenses  of  the  local  authority  which  are  recoverable 
from  the  owner,  and  until  recovery  are  made  a  charge  on 
the  premises  (by  sect.  257  of  the  Public  Health  Act,  1875), 
are  charged  on  the  total  ownership ;  i.  e.,  on  the  respective 
interests  of  every  owner  for  the  time  being  in  proportion 
to  the  value  of  his  interest. 

Corporation  of  Birmingham  v.  Baker. 

17  Ch.  D.  782-786. 

[782]  Street  In^pravements,  —  Expefises  of  Sewering  and  Paving.  —  Private 
Improvement  Expewtes,  —  Charge  upon  *^  Premises J^  —  Leasehold  Iiv- 
terest— Charge  on  Total  Otonership,  —  Public  Health  Act,  1875,  38  <*  89 
Vict.,  C.  65,  8S.  4,  267. 

The  charge  created  by  sect.  257  of  the  Public  Health  Act,  1875,  for  ex- 
penses iDcurred  by  a  local  authority  for  sewering  and  other  works,  and  for 
the  payment  whereof  the  owner  of  the  premises  in  respect  of  which  the  same  are 
incuiTed  is  liable  under  that  Act,  is  a  charge  upon  the  *^  premises"  as  defined  by 
sect.  4 :  accordingly,  it  is  a  charge,  not  on  the  interest  of  any  particular  owner 
of  the  premises,  but  on  the  total  ownership ;  that  is  to  say,  on  the  respective 
interest  of  every  owner  for  the  time  being  in  proportion  to  the  value  of  his 
interest. 

This  action  came  on  for  argument  by  way  of  demurrer  upon  a 
question  of  law  raised  by  the  statement  of  defence  of  the  defend- 
ant, Dorothy  Baker.    The  statement  of  claim  alleged  as  follows :  — 

In  the  month  of  November,  1877,  the  plaintiffs,  the  Corporation 
of  Birmingham,  being  the  urban  sanitary  authority  of  the  borough 
under  the  Public  Health  Act,  1875,  served  one  John  Collett,  who 
was  the  lessee  for  a  term  of  999  years,  "  and  the  owner  within  the 
meaning  of  the  4th  section  of  the  said  statute, "  of  certain  houses 
fronting  and  abutting  on  Turner  Street,  Birmingham,  with  a  notice, 
under  the  150th  section,  to  sewer,  level,  pave,  flag,  and  channel 
those  parts  of  the  said  streets  on  which  the  said  houses  fronted  or 
abutted,  such  street  not  being  a  "  highway  repairable  by  the  in- 
habitants at  large'  within  the  meaning  of  the  statute.     Collett 
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failed  to  comply  with  such  notice,  whereupon  the  plaintiffs,  as 
the  urban  authority,  executed  the  works,  CoUett  being,  at  the  date 
of  their  completion,  "  the  owner  as  aforesaid  *  of  the  said  houses. 
Upon  the  completion  of  the  works  the  plaintiff's  surveyor  duly 
apportioned  the  expenses  of  the  same,  and  a  demand  was  served 
upon  Collett  for  payment  of  the  amount  apportioned  in  respect  of 
his  said  houses.  This  he  failed  to  pay,  and  in  October,  1879,  he 
filed  a  petition  for  liquidation  by  arrangement  in  the  Birmingham 
County  Court :  in  November  resolutions  for  that  purpose 
were  *  passed,  and  the  defendant,  Harrison,  was  appointed  [*  783] 
trustee  of  his  estate. 

In  July,  1876,  Collett  had  mortgaged  the  houses  for  the  full 
term,  less  a  nominal  reversion,  to  the  defendant,  Miss  Dorothy 
Baker,  for  £2850  and  interest.  Two  days  after  Collett  filed  his 
petition  for  liquidation  Miss  Baker  entered  into  possession  of  the 
property,  and  she  had  since  been  in  receipt  of  the  rents  thereof. 

The  257th  section  of  the  Public  Health  Act,  1875,  enacts  that 
"  Where  any  local  authority  have  incurred  expenses  for  the  repay- 
ment whereof  the  owner  of  the  premises  for  or  in  respect  of  which 
the  same  are  incurred  is  made  liable  under  this  Act  or  by  any 
agreement  with  the  local  authority,  such  expenses  may  be  recov- 
ered, together  with  interest  at  a  rate  not  exceeding  £5  per  centum 
per  annum,  from  the  date  of  service  of  a  demand  for  the  same  till 
payment  thereof,  from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for  which  such  expenses 
have  been  incurred,  and  until  recovery  of  such  expenses  and 
interest  the  same  shall  be  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred.  .  .  .  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the  local  authority  as 
payable  by  such  owner,  such  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  unless  within  three  months  from  service 
of  notice  on  him  by  the  local  authority  or  their  surveyor  of  the 
amount  settled  by  the  surveyor  to  be  dutf  from  such  owner,  he 
shall  by  written  notice  dispute  the  same.  The  local  authority 
may,  by  order,  declare  any  such  expenses  to  be  payable  by  annual 
instalments  within  a  period  not  exceeding  thirty  years,  with 
interest  at  a  rate  not  exceeding  £5  per  centum  per  annum,  until 
the  whole  amount  is  paid ;  and  any  such  instalments  and  inter- 
est, or  any  part  thereof,  may  be  recovered  in  a  summary  manner 
from  the  owner  or  occupier  for  the  time  being  of  such  premises. 
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and  may  be  deducted  from  the  rent  of  such  premises,  in  the  same 
proportions  as  are  allowed  in  the  case  of  private  improvement 
rates  under  this  Act' 

The  time  limited  by  this  section  for  disputing  the  apportion- 
ment having  expired,  the  plaintififs  claimed  a  declaration  that  the 
amount  (less  a  sum  which  had  already  been  recovered  from 
CoUett),  with  interest,  was  "  a  charge  on  the  said  prem- 
[•  784]  ises  "  in  Turner  *  Street ;  also  an  order  that  the  charge  so 
declared  might  have  priority  over  the  mortgage  of  the 
defendant,  Miss  Baker ;  and  that  for  the  purpose  of  enforcing  the 
charge,  the  leasehold  interests  of  the  defendants,  Harrison  and 
Baker,  might  be  sold. 

The  question  of  law  now  argued  was  raised  by  an  allegation  in 
Miss  Baker's  statement  of  defence  that,  according  to  the  true  con- 
struction and  effect  of  the  257th  section  of  the  Public  Health  Act, 
1875,  the  expenses  incurred  by  the  plaintiffs  in  or  about  the  execu- 
tion of  the  works  in  the  statement  of  claim  mentioned  were  only 
a  charge  on  the  estate  and  interest  of  the  person  who  was  the 
"  owner  '  of  the  premises  within  the  meaning  of  the  Act,  and  that 
the  charge  (if  any)  to  which  the  plaintiffs  were  entitled  had  no 
priority  over  but  was  subsequent  to  the  defendants'  mortgage. 

Ince,  Q.  C. ,  and  W.  Barber  for  the  defendant.  Miss  Baker :  — 

Looking  at  the  whole  of  the  257th  section  of  the  Public  Health 
Act,  1875,  and  particularly  the  latter  half  of  it,  the  meaning 
apparently  is  that  the  expenses  in  question  are  to  be  recovered 
from  the  "  owner, "  who  is  defined  by  the  interpretation  clause 
(sect.  4)  to  be  "  the  person  for  the  time  being  receiving  the  rack- 
rent  of  the  lands  or  premises  in  connection  with  which  the  word 
is  used,  whether  on  his  own  account  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack-rent  *  We  therefore  submit  that  the 
only  charge  (if  any)  the  plaintiffs  are  entitled  to  is  a  charge  upon 
the  interest  of  Collett  or  his  trustee  as  landlord  and  as  "owner" 
within  that  definition;  or  possibly  upon  the  interest  of  the  free 
holder,  who  ought,  strictly  speaking,  to  have  been  made  a  party 
to  the  action,  though,  having  regard  to  the  length  of  the  term,  we 
do  not  insist  on  that  objection. 

[Chitty,  Q.  C. — In  Tottenham  Local  Board  of  Health  v. 
Rawell,  15  Ch.  D.  378,  the  Court  of  Appeal  have  already  decided 
the  point,  for  they  held,  upon  the  62nd  section  of  the  Public 
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Health  Act,  1858, — which  corresponds  to  the  257th  section  of 
the  Puhlic  Health  Act,  1875,  —  that  the  expenses  were  a  charge 
on  the  property,  and  not  on  any  particular  interest  in  the 
property.] 

•  In  that  case  the  question  between  mortgagor  and  [*  785] 
mortgagee,  which  we  have  here,  did  not  arise. 

Chitty,  Q.  C,  and  De  Courcy  Atkins,  for  the  plaintiffs,  were 
not  called  upon. 

Jessel,  M.  R  :  — 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  a  charge  on 
the  "  premises,"  which,  by  the  definition  clause  (sect.  4),  includes 
"  messuages  and  buildings. '  That  is  the  literal  meaning  of  the 
257th  section;  and  not  only  is  there  no  context  to  control  the 
literal  meaning,  but  the  good  sense  of  the  thing  is  entirely  with 
the  literal  meaning.  Even  irrespective  of  good  sense,  this  being 
an  Act  of  Parliament,  I  should  have  held  myself  bound,  in  the 
absence  of  any  absurdity  or  any  context  to  control  it,  to  give  effect 
to  the  literal  meaning ;  but  as  I  said  before,  the  good  sense  of  the 
thing  is  with  it.  The  works  in  question  are  an  improvement  to 
the  property,  not  to  the  interest  of  any  particular  owner  of  the 
property,  but  of  every  owner  of  the  house ;  and  consequently  there 
is  no  good  reason  in  the  world  why  there  should  not  be  a  charge  on 
the  property,  that  is,  on  the  respective  interest  of  every  owner  of 
the  property  according  to  the  value  of  his  ownership. 

I  am  very  glad  to  find  that,  there  being  very  similar  words  in 
a  very  similar  Act  of  Parliament,  the  point  came  before  the 
Court  of  Appeal  in  Tottenham  Local  Board  of  Health  v.  Howell, 
15  Ch.  D.  378.  There  Lord  Justice  James  says  (15  Ch.  D.  391), 
"  The  premises,  no  doubt,  mean  the  property  which  has  been  im- 
proved, and  not  any  particular  interest  in  the  property : "  here  we 
have  a  definition  clause,  and,  therefore,  we  can  say  it  is  certainly 
so.  And  he  says  again  (15  Ch.  D.  390),  "  The  works  were  done 
for  the  benefit  of  the  property,  fitting  the  property  for  building, 
and  the  like,  and  therefore  it  is  not  at  all  unreasonable  or  surpris- 
ing to  find  it  declared  in  an  Act  of  Parliament  in  default  of  other 
remedies,  that  the  property  which  is  improved,  and  which  has 
had  the  benefit,  must  bear  the  onus. '  I  agree  it  is  most  rational 
that  the  property  which  has  been  improved  should  bear  the 
burden,  and  that  all  the  houses  in  •  the  street  shall  bear  [•  786] 
their  burden  in  proportion.     Now,  the  houses  per  se  being 
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inanimate,  they  cannot  bear  the  burden.  If  there  be  a  charge  on 
the  houses  it  is  a  charge  on  the  total  ownership  —  if  I  may  call  it 
80,  on  the  proprietorship ;  not  on  any  particular  section  or  portion 
of  the  proprietorship,  but  on  the  whole.  In  an  ordinary  case,  in 
the  absence  of  any  covenants,  it  would  be  borne  by  every  proprietor 
in  proportion  to  his  interest  in  the  house.  As  a  general  rule,  as 
between  landlord  and  tenant,  the  tenant  has  to  pay  the  improve- 
ment rates,  and  then,  of  course,  they  are  primarily  charged  on  his 
interest  as  between  himself  and  his  landlord.  But  if,  as  in  this 
case,  there  is  a  999  years'  term,  and  there  is  no  covenant  —  it  does 
not  appear  whether  there  is  a  covenant  in  this  case  or  not  —  then 
the  rates  would  be  apportioned  properly  between  the  landlord  and 
the  tenant,  and  the  landlord's  proportion  would  be  virtually  noth- 
ing, having  regard  to  the  length  of  the  term.  Consequently  the 
objection  for  want  of  parties  is  very  properly  not  insisted  on  in 
the  present  case ;  and  there  should  be  a  note  that  no  objection  is 
to  be  taken  at  the  trial  for  want  of  parties. 

In  the  course  of  the  discussion  as  to  the  form  of  the  order,  it 
appeared  that  Collett's  trustee,  the  defendant,  Harrison,  had 
assigned  the  nominal  reversion  in  the  term  to  the  defendant  mort- 
gagee, Miss  Baker,  and  had  disclaimed  all  interest  in  the  property. 

His  Lordship  thereupon  made  an  order  as  follows:  On  the 
question  of  law,  the  Court  is  of  opinion  that  the  sum  claimed, 
with  interest,  is  a  charge  on  the  interest  of  the  defendant,  Doro- 
thy Baker,  and  orders  the  defendant  to  pay  the  costs  of  this  appli- 
cation in  any  event  His  Lordship  also  directed  a  note  to  be 
taken  that  no  objection  should  be  raised  at  the  trial  on  the 
ground  that  the  freeholder  was  not  a  party  to  the  action. 

ENGLISH  NOTES. 

Although,  as  was  held  in  the  principal  case,  the  charge  on  the  prem- 
ises under  sect.  257  of  the  Public  Health  Act,  1875j  is  a  charge  on  the 
total  ownership,  or  in  other  words,  upon  the  respective  interest  of  every 
owner  for  the  time  being,  the  local  authority  are  not  entitled,  in  order 
to  enforce  the  charge,  to  have  the  premises  sold  free  of  a  restrictive 
covenant.  Tendring  Union  v.  Dowton  (C.  A.),  1891,  3  Ch.  2^6,  61  L.  J. 
Ch.  82,  65  L.  T.  434,  40  W.  R.  145.  Nor  are  the  local  authority  en- 
titled  to  enforce  the  charge  against  premises  held  on  a  statutory  trust, 
80  long  as  the  premises  remain  subject  thereto,  even  though  the  trust 
may  not  be  such  as  to  relieve  the  trustees  from  burdens  imposed  on  the 
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"owner"  of  premises.  Homsey  Urban  District  Council  v.  Smith 
(C.  A.),  1897, 1  Ch.  843,  m  L.  J.  Ch.  476,  76  L.  T.  431,  45  W.  R.581. 

The  six  moDths'  limitation  of  time  for  summary  proceedings  is  not 
applicable  to  proceedings  for  enforcing  the  charge.  Tottenham  Local 
Board  V.  Rowell  (C.  A.  1880),  16  Ch.  D.  378,  43  L.  T.  616,  29  W.  R. 
36.  But  the  proceedings  must,  under  the  Real  Property  Limitation 
Acts,  be  taken  within  twelve  years  of  the  completion  of  the  works. 
Homsey  Local  Board  v.  Monarch  Investment  Building  Society  (C.  A. 
1889),  24  Q.  B.  D.  1,  69  L.  J.  Q.  B.  105,  38  W.  R.  86. 

The  charge  is  enforceable  against  the  owner  for  the  time  being,  though 
by  lapse  of  time  the  summary  remedy  against  the  owner  originally  liable 
has  been  lost.  Sunderland  Corporation  v.  Alcock  (1882),  51  L.  J.  Ch. 
546,  46  L.  T.  377,  30  W.  R.  656. 


Section  II.  —  Sewers  and  Drains. 

No.  4.  — TRAVIS  V.  UTTLEY. 
(1893.) 

RULE. 

The  "  sewers "  which  are  vested  in  the  local  authority 
under  the  Public  Health  Acts  include  all  drains  which  re- 
ceive the  drainage  of  more  than  one  house. 

Travis  v.  Utfley. 

1894,  1  Q.  B.  233-235  (s.  c.  63  L.  J.  M.  C.  48 ;  70  L.  T.  242 ;  42  W.  R.  461). 

Local  Government,  — "  Sewer ?^ — Brain,  —  Brain  passing  through  Pri-  [233] 
vote  Ground,  — Private  Health  Act,  1875  (38  dt  89  Vict,,  c.  55),  s,  4. 

A  drain  passing  through  private  ground,  but  receiving  the  drainage  of 
more  than  one  building,  is  a  ''  sewer "  witbin  the  meaning  of  the  Public 
Health  Act,  1875. 

Case  stated  by  Justices  of  Halifax,  on  the  appeal  of  a  sanitary 
inspector  against  their  decision  that  a  drain  running  under  three 
houses  belonging  to  the  respondent  was  a  "  sewer  "  within  the 
Public  Health  Act,  1875.  The  drain  in  question  passed  through 
the  basements  and  received  the  drainage  first  of  one,  and  then  of 
the  other  two  houses,  which  it  conveyed  into  a  sewer.  It  was 
defective,  the  result  being  that  sewage  leaked  into  the  cellars  of 
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two  of  the  houses.  The  appellant  summoned  the  respondent 
under  sect  91  of  the  Public  Health  Act,  1875,  and  the  justices  dis- 
missed the  summons  on  the  ground  that  the  drain  was  a  **  sewer  " 
and  vested  in  the  local  authority  under  the  Act,  and  that  the 
respondent  was  therefore  not  liable. 

Forbes,  Q.  C. ,  and  Macmorran  for  the  appellant.  —  The  drain  is 
part  of  the  respondent's  land,  and  it  is  incredible  that  the  legisla- 
ture can  have  intended  it  to  vest  in  the  local  authority  as 
[*  234]  *  a  sewer.  [They  referred  to  Acton  Local  Board  v.  Batten, 
28  Ch.  D.  283;  Meader  v.  West  Cowes  Local  Board 
[1892],  3  Ch.  18;  Ftrrand  v.  Hallas  Land  and  Building  Co. 
[1893],  2  Q.  B.  135.] 

Tindal  Atkinson,  Q.  C,  and  R.  Cunningham  Glen  for  the 
respondent  —  The  drain  receives  the  drainage  of  more  than  one 
building,  and  is  therefore  plainly  a  "  sewer  "  within  sect  4  of  the 
Act  ^  [They  referred  to  sect  19  of  the  Public  Health  Acts  Amend- 
ment Act,  1890  (53  &  54  Vict,  c.  59).]  Cur.  adv.  vult. 

Dec.  5.  Wills,  J.  —  Our  judgment  must  be  for  the  respondent 
The  plans  which  he  submitted  to  the  corporation  of  Halifax  in 
1868  showed  a  drain  running  under  these  three  houses,  and  receiv- 
ing first  the  drainage  of  one,  then  that  of  the  two  others,  and 
carrying  it  into  a  sewer.  This  drain  is  now  out  of  order  and  has 
caused  a  nuisance,  and  the  respondent  contends  that  it  is  a  sewer, 
which  he,  therefore,  cannot  be  called  upon  to  repair.  When  the 
houses  were  built  the  Public  Health  Act  of  1848  was  in  force. 
That  of  1875  has  since  been  passed.  Both  Acts  define  a  "  sewer  " 
as  including  "  all  sewers  and  drains  except  drains  used  for  the 
drainage  of  one  building  only. "  Words  cannot  be  plainer.  This 
drain  is  used  for  the  drainage  of  more  than  one  building.  It  is 
therefore  a  sewer.  It  is  impossible  to  say  that  the  part  which  is 
used  for  the  drainage  of  one  building  is  a  drain,  and  the  rest  a 
sewer.     The  drain  is  a  sewer  from  end  to  end. 

1  By  sect.  4  of  the  Public  Health  Act,  bnildings  or  premises  occnpied  by  different 

1875  (38  &  39  Vict.,  c.  65):   "'Drain'  persons  is  conveyed." 

means  any  drain  of  and   used  for  the  *' '  Sewer '  includes  sewers  and  drains  of 

drainage  of  one  building  only,  or  prem-  every  description,  except  drains  to  which 

ises  within  the  same  curtilage,  and  made  the  word  '  drain '  interpreted  as  aforesaid 

merely  for  tbo  purpose  of  communicating  applies,  and  except  drains  vested  in  or 

therefrom  with  a  cesspool  or  other  like  under  the  control  of  any  authority  having 

receptacle  for  drainage,  or  with  a  sewer  the  management  of  roads  and  not  being  a 

into  which  the  drainage  of  two  or  more  local  authority  under  this  Act." 
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In  interpreting  a  statute,  the  plain  meaning  of  the  words  can 
only  be  departed  from  when  it  is  repugnant  to  something  in  the 
context,  or  the  rest  of  the  Act  I  see  no  inconsistency 
•between  the  definition  of  a  sewer,  and  the  provisions  for  [•235] 
the  regulation  of  sewers  in  the  Public  Health  Act,  which 
would  justify  me  in  giving  the  words  of  the  definition  any  other 
than  their  literal  construction.  If  our  decision  causes,  as  I  fear 
may  be  the  case,  inconvenience  and  expense  to  the  corporation,  the 
fault  is  that  of  their  predecessors,  who  ought  to  have  seen  from 
the  plans  that  the  drain  would  be  a  sewer.  The  matter  admits 
of  no  doubt. 

Wright,  J.  —  I  am  of  the  same  opinion.  To  hold  that  what  is 
really  a  private  drain  vests  as  a  sewer  in  a  local  authority  is  to 
hold  that  a  local  authority  can  take  away  part  of  a  man's  land  in 
order  to  perform  its  functions,  and  also  is  liable  for  the  cost  of 
keeping  private  property  in  repair,  —  two  apparent  absurdities. 
But  the  language  of  the  section  is  plain,  and  the  result  may  have 
been  intended,  in  order  to  avoid  the  difficulty  of  dealing  with  the 
complex  effects  of  the  right  of  several  houses  to  use  the  same 
drain.  No  limitation  of  the  definition  of  ''drain'  seems  possible. 
It  cannot  be  said  either  not  to  apply  to  a  drain  which  is  part  of 
a  house,  because  a  drain  like  this  may  run  under  a  long  row  of 
houses  not  held  by  the  same  person  or  under  one  title ;  or  to  apply 
only  to  drains  which  run  through  land  dedicated  to  public  uses, 
because  in  many  towns  the  main  sewers  run  under  private  houses 
or  buildings,  and  they  clearly  ought*  not,  for  this  reason,  to  be 
taken  out  of  the  control  of  the  local  authority. 

Judgment  for  the  respondent 

ENGLISH   NOTES. 

Before  referring  to  the  cases  in  which  the  meaning  of  the  expression 
''sewer  "  as  used  in  the  Public  Health  Acts  and  similar  Acts  has  come 
in  question,  it  will  be  convenient  to  summarise  the  leading  features  of 
the  scheme  of  legislation  as  to  sewers  embodied  iu  the  Public  Health 
Act,  1875  (38  &  39  Vict.,  c.  55),  and  to  mention  some  other  legislation 
on  the  subject. 

Sect.  4  of  the  Act  of  1875  contains  the  definitions  of  ''drain  '^  and 
"sewer/'  considered  in  the  principal  case,  and  quoted  in  the  foot-note 
thereto,  p.  414,  ante. 

By  sect.  13  "all  existing  and  future  sewers''  with  certain  excep- 
tions, "within  the  district  of  a  local  authority,  together  with  all  build- 
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ings  works  materials  and  things  belonging  thereto/^  ''shall  vest  in 
and  be  under  the  control  of  such  local  authority."  The  section  specifies 
the  following  exceptions :  — 

(1)  "  Sewers  made  by  any  person  for  his  own  profit,  or  by  any  com- 
pany for  the  profit  of  the  shareholders."  This  exception  has  been  con- 
strued as  confined  to  sewers  made  with  a  view  to  direct  pecuniary  profit 
as  distinguished  from  indirect  advantage.  See  Acton  Local  Board  v. 
Batten  (1884),  28  Ch.  D.  283,  54  L.  J.  Ch.  251,  52  L.  T.  17;  Bonella 
V.  Twickenham  Local  Board  (C.  A.  1887),  20  Q.  B.  D.  63,  57  L.  J.  M.  C. 
1,  58  L.  T.  299,  36  W.  R.  50  (No.  7,  p,  455,  po8t)\  Ferrand  v.  Hallas 
Land  &  Building  Co.  (C.  A.),  1893,  2  Q.  B.  135,  62  L.  J.  Q,  B.  479, 
69  L.  T.  8,  41  W.  R.  580 ;  Minehead  Local  Board  v.  Luttrell,  1894, 
2  Ch.  178,  63  L.  J.  Ch.  497,  70  L.  T.  446,  42  W.  R.  667;  Vowles  v. 
Colmer  (1895),  64  L.  J.  Ch.  414,  72  L.  T.  389. 

(2)  ''Sewers  made  and  used  for  the  purpose  of  draining  preserving 
or  improving  land  under  any  local  or  pri^^ate  Act  of  Parliament,  or  for 
the.  purpose  of  irrigating  land.'^  As  to  this  exception,  see  Reg,  v. 
Godmanchester  Local  Board  (Ex.  Ch.  1866),  L.  R.  1  Q.  B.  328,  35  L.  J. 
Q.  B.  125, 14  K  T.  104,  14  W.  R.  375,  5  B.  &  S.  936 ;  London  &  North 
Western  Railway  Co.  v.  Runcorn  Rural  District  Council  (C.  A.),  1898, 
1  Ch.  561,  67  L.  J.  Ch.  824,  78  L.  T.  343,  46  W.  R.  484. 

(3)  "Sewers  under  the  authority  of  any  commissioners  of  sewers 
appointed  by  the  Crown." 

(4)  There  is  a  further  exception  with  reference  to  sewers  made  by 
one  authority  in  the  district  of  another,  and  the  like. 

The  general  savings  in  the  Act  involve  some  further  exceptions  of  an 
unimportant  character. 

By  sect.  14  local  authorities  are  empowered  to  acquire  Sewers  and 
rights  in  and  in  respect  of  sewers. 

By  sect.  15  "Every  local  authority  shall  keep  in  repair  all  sewers 
belonging  to  them,  and  shall  cause  to  be  made  such  sewers  as  may  be 
necessary  for  effectually  draining  their  district  for  the  purposes  of  this 
Act."  As  to  the  duties  of  local  authorities  under  this  section,  see  Reg, 
V.  Tynemouth  Rural  District  Council  (C.  A.  1896),  No.  5,  p.  427,  post ; 
Glossop  V.  Heston  and  Isleworth  Local  Board  (C.  A.  1879),  No.  18, 
p.  592,  posty  and  the  notes  thereto. 

By  sect.  16  the  local  authority  are  empowered  to  lay  sewers  under 
roads,  &c.,  and,  after  proper  preliminary  proceedings,  into,  through,  or 
under  private  lands,  on  payment  of  compensation.  As  to  the  powers 
of  the  local  authority  under  this  section,  see  Roderick  v.  Aston  Local 
Board  (C.  A.  1877),  6  Ch.  D.  328,  46  L.  J.  Ch.  802,  36  L.  T.  328, 
25  W.  R.  403;  Durrani  v.  Branksome  Urban  District  Council  (C.  A.), 
1897,  2  Ch.  291,  66  L.  J.  Ch.  653,  76  L.  T.  739,  46  W.  R.  134. 
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By  sect.  17,  which  is  in  the  nature  of  a  proviso  on  the  two  preceding 
sections,  '<  nothing  in  this  Act  shall  authorise  any  local  authority  to 
make  or  use  any  sewer  drain  or  outfall  for  the  purpose  of  conveying 
sewage  or  filthy  water  into  any  natural  stream  or  watercourse,  or  into 
any  canal  pond  or  lake  until  such  sewage  or  filthy  water  is  freed  from 
all  excrementitious  or  other  foul  or  noxious  matter  such  as  would  affect  or 
deteriorate  the  purity  and  quality  of  the  water  in  such  stream  or  water- 
course or  in  such  canal  pond  or  lake."  As  to  this  section,  see  Dnrrant 
V.  Branksome  Urban  District  Coundly  supra^  also  Glossop  v.  Ifeston  and 
Isleworth  Local  Board,  No.  18,  p.  592,  post,  and  the  notes  thereto. 

Sect.  18  authorises  the  local  authority  to  alter  and  discontinue  sewers, 
&c.,  subject  to  certain  conditions. 

By  sect.  19  "Every  local  authority  shall  cause  the  sewers  belonging  to 
them  to  be  constructed  covered  ventilated  and  kept  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly  cleansed  and  emp- 
tied." As  to  the  duty  thus  imposed  on  local  authorities,  see  Be^,  v.  Ti/ne- 
motith  Rural  District  Council,  No.  5,  p.  427,  post ;  Glossop  v.  Heston 
and  Isleworth  Local  Board,  No.  18,  p.  692,  post,  and  the  notes  thereto. 

By  sect.  21  ''the  owner  or  occupier  of  any  premises  within  the  dis- 
trict of  a  local  authority  shall  be  entitled  to  cause  his  drains  to  empty 
into  the  sewers  of  that  authority  '*  on  giving  notice,  complying  with 
the  regulations  of  the  authority  as  to  "  the  mode  in  which  the  com- 
munications between  such  drains  and  sewers  are  to  be  made,"  and  sub- 
ject to  the  control  of  a  person  appointed  by  the  local  authority. 

Sect.  22  provides  that  the  owner  or  occupier  of  any  premises  without 
the  district  of  a  local  authority  may  cause  any  sewer  or  drain  from  such 
premises  to  communicate  with  any  sewers  of  the  local  authority,  on 
terms  to  be  agreed  or  settled  as  in  the  section  provided. 

Sect.  23  enables  the  local  authority  to  require  undrained  houses  to 
be  drained,  in  some  cases  into  cesspools,  in  others  into  the  sewers  of  the 
authority,  at  the  expense  of  the  owners  and  occupiers.  By  the  same 
section  it  is  provided  that  if  greater  expense  would  be  incurred  in 
causing  the  drains  of  two  or  more  houses  to  empty  into  an  existing 
sewer,  pursuant  to  the  section,  than  in  constructing  a  new  sewer  and 
causing  such  drains  to  empty  therein,  the  local  authority  may  construct 
such  new  sewer,  at  the  expense  of  the  owners  and  occupiers,  and  require 
the  houses  to  be  drained  into  it. 

Sect.  24  enables  the  local  authority  to  alter  the  drain  of  a  house  at 
their  own  expense,  where  the  drain,  though  sufficient  for  the  effectual 
drainage  of  the  house,  is  not  adapted  to  the  general  system  of  sewerage, 
or  is  otherwise  objectionable. 

Sect.  25  contains  provisions  prohibiting  the  erection  of  new  houses 
without  proper  drains. 
VOL.  XVI.  —  27 
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Sects.  27-^  contain  provisions  as  to  the  disposal  of  sewage  by  local 
authorities  by  means  of  sewage  farms,  &c. ;  the  connection  of  the  sewers  of 
one  authority  with  those  of  another;  the  construction  of  sewers,  &c.^  by  a 
local  authority  beyond  the  limits  of  their  district ;  and  other  like  matters. 
By  sect.  41  the  local  authority  are  given  powers  for  the  examination 
of  drains,  and  are  empowered,  to  put  it  broadly,  to  cause  drains  that 
are  found  out  of  order  to  be  put  in  order  at  the  expense  of  the  owner 
or  occupier  of  the  premises.  But  the  powers  of  the  authority  under 
this  section  as  to  a  drain  arise  only  upon  the  written  application  of 
some  person  to  the  authority  stating  that  the  drain  is  a  nuisance,  or 
injurious  to  health. 

Under  sect.  91  and  the  following  sections  (the  so-called  ^*  nuisance 
clauses '')  the  local  authority  have  powers  to  cause  nuisances  to  be 
abated  at  the  expense  of  those  responsible;  and  among  the  nuisances 
with  reference  to  which  the  authority  can  take  proceedings  under  those 
sections  are  drains  ''so  foul  or  in  such  a  state  as  to  be  a  nuisance  or 
injurious  to  health."  As  regards  drains  and  certain  other  matters,  sect. 
41  and  the  nuisance  clauses  cover  to  some  extent  the  same  ground. 

Sect.  150  enables  an  urban  authority  to  cause  streets,  other  than 
highways  repairable  by  the  inhabitants  at  large,  to  be  "sewered," 
paved,  and  otherwise  made  good  at  the  cost  of  the  frontagers.  This  sec- 
tion is  in  many  urban  districts  superseded  by  the  Private  Street  Works 
Act,  1892  (55  &  66  Vict.,  c.  57),  which  contains  provisions  of  like 
scope.  As  to  this  section  and  the  Act  of  1892,  see  Bonella  v.  Twicken- 
ham  Local  Board,  No.  7,  p.  454,  post ;  Barry  and  Cadoxton  Local  Board 
v.  Parry,  No.  8,  p.  459,  post,  and  the  notes  to  those  cases. 

Sect.  157  enables  an  urban  authority  to  make  bye-laws  with  respect, 
inter  alia,  to  the  sewerage  of  new  streets. 

Sect.  299  provides  that,  '*  where  complaint  is  made  to  the  Local 
Government  Board  that  a  local  authority  has,"  inter  alia,  ''made  de- 
fault in  providing  their  district  with  sufficient  sewers,  or  in  the  main- 
tenance of  existing  sewers,'^  the  Board  may  enforce  the  performance  of 
the  duty  of  the  authority  in  default. 

It  should  be  added  that  provisions  of  the  Public  Health  Acts,  appli- 
cable primarily  in  urban  districts  only,  may  be,  and  frequently  are,  put 
in  force  in  rural  districts. 

The  most  important  enactments  modifying  and  amending  the  scheme 
of  legislation  with  respect  to  sewers,  comprised  in  the  Public  Health 
Act,  1875,  are  the  following:  — 

The  Rivers  Pollution  Prevention  Act,  1876  (39  &  40  Vict.,  c  75), 
which  contains  elaborate  provisions  directed  against  the  pollution  of 
streams  and  rivers,  provides,  by  sect.  3,  that  "every  person  who  causes 
to  fall  or  flow  or  knowingly  permits  to  fall  or  flow  or  to  be  carried  into 
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any  stream  atiy  solid  or  liquid  sewage  matter/'  shall,  subject  to  the  provi- 
sioDs  of  the  Act,  be  guilty  of  an  offence  against  the  Act.  But  this  enact- 
ment is. subject  to  the  provision  that  '^a  person  other  than  a  sanitary 
authority  shall  not  be  guilty  of  an  offence  under  this  section  in  respect 
of  the  passing  of  sewage  matter  into  a  stream  along  a  drain  communi- 
cating with  any  sewer  belonging  to  or  under  the  control  of  any  sanitary 
authority;  provided  he  has  the  sanction  of  the  sanitary  authority  for  so 
doing.''  And  by  an  amending  Act  of  1893  (56  &  57  Vict.,  c.  31,  s.  1), 
''where  any  sewage  matter  falls  or  flows  or  is  carried  into  any  stream 
after  passing  through  or  along  a  channel  which  is  vested  in  a  sanitary 
authority,  the  sanitary  authority  shall,  for  the  purposes  of  section  3  of 
the  Rivers  Pollution  Prevention  Act,  1876,  be  deemed  to  knowingly  per- 
mit the  sewage  matter  so  to  fall,  flow,  or  be  carried."  The  Act  of 
1876  also  contains  provisions  requiring  local  authorities  having  sewers 
under  their  control  to  ^'give  facilities  "  for  enabling  manufacturers  to 
carry  liquid  from  their  factories  into  such  sewers. 

The  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.,  c.  59), 
contains  provisions  of  importance  as  to  sewers,  but  they  are  adoptive 
only,  and  are  not  in  force  except  where  they  have  been  adopted.  The 
most  important  of  these  are  contained  in  sects.  16  and  17,  which  pru- 
hibit  the  discharge  into  sewers  belonging  to  local  authorities  of  matters 
calculated  to  damage  the  sewers,  or  to  interfere  with  the  flow  of  sewage 
or  surface  water  therein,  and  in  sect.  19,  which  to  some  extent  imposes 
the  responsibility  for  the  repair  of  certain  sewers  on  the  individuals 
using  them.     As  to  the  last-mentioned  section,  see  further,  p.  424tjpo8t, 

Lastly,  the  Local  Gfovemment  Act,  1894  (56  &  57  Vict.,  c.  73,  ss.  16, 
19),  gives  county  councils  powers  for  enforcing  the  duties  of  rural 
authorities  with  reference,  inter  alia,  to  sewers. 

To  sum  up :  The  idea  of  the  legislation  is  that  the  local  authority 
are  responsible  for  the  sewering  of  the  district,  and  for  seeing  that 
houses  in  their  district  are  properly  drained.  To  this  end  the  sewers, 
with  some  exceptions,  in  their  district,  whether  made  by  them  or  their 
predecessors  or  by  private  persons,  are  vested  in  them  and  repairable 
by  them,  generally  speaking,  at  public  expense.'  They  are  required  to 
see  that  sufficient  sewers  are  provided  for  their  district.  This  duty 
also  they  must,  generally  speaking,  carry  out  at  public  expense,  though 
the  cost  of  constructing  sewers  may  to  some  extent  be  cast  on  individu- 
als in  certain  cases  under  sect.  23  of  the  Act  of  1875,  or  under  sect.  150 
of  that  Act,  or  the  enactments  superseding  that  section.  And  the  local 
authority  are  given  very  large  powers  for  the  construction  of  sewers. 
On  the  other  hand,  the  duty  of  providing  and  maintaining  drains  as 
distinguished  from  sewers  is  imposed  upon  the  owners  and  occupiers  of 
property  individually. 
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A  serious  defect  in  the  legislation  is  the  absence  of  any  adequate 
provision  for  controlling  the  construction  of  new  sewers.  Generally 
speaking,  any  individual  may  construct  a  sewer,  and  thereupon  though 
it  may  be  inconvenient,  and  ill  adapted  to  the  needs  of  the  locality,  it 
immediately  vests  in  the  local  authority  without  anything  in  the  nature 
of  adoption  on  their  part;  the  local  authority  become  responsible  for 
its  repair;  and  the  rights  of  owners  and  occupiers  of  property  to  connect 
their  drains  with  it  attach.  No  doubt  if  the  so-called  sewer  is  a  mere 
sham,  it  may  be  held  not  to  be  a  sewer  at  all  (see  Header  v.  West  Cowes 
Local  Board  (C.  A.),  1892,  3  Ch.  18,  61 L.  J.  Ch.  561, 67  L.  T.  454,  40 
W.  R.  676),  and  possibly  the  same  view  might  be  taken  if  the  sewer 
were  necessarily  productive  of  a  nuisance;  and  in  some  cases  the  con- 
struction of  a  sewer  causing  the  pollution  of  a  stream  might  be  dealt 
with  under  the  Rivers  Pollution  Prevention  Acts.  Again,  in  an  urban 
district,  the  local  authority  have  some  power  of  control  over  the  con- 
struction of  new  sewers.  In  the  first  place,  they  have  power  to  make 
bye-laws  as  to  the  sewerage  of  new  streets;  but  this  power  is  seldom 
if  ever  exercised  owing  to  the  almost  insuperable  difficulty  of  laying 
down  any  useful  general  regulations  on  the  subject.  They  have  further 
practically  a  controlling  power  by  virtue  of  sect.  150  of  the  Public 
Health  Act,  1875,  or  the  enactments  in  some  cases  replacing  that  section, 
since  a  landowner  laying  down  sewers  for  the  purpose  of  developing  a 
building  estate  naturally,  as  a  rule,  complies  with  the  requirements  of 
the  urban  authority,  in  order  to  escape  having  the  streets  on  the  estate 
sewered  at  the  expense  of  the  estate  at  a  subsequent  period. 

Notwithstanding  these  considerations,  however,  it  certainly  seems 
desirable  that  the  power  of  an  individual  to  construct  sewers,  which 
will  without  more  become  repairable  by  the  local  authority  and  subject 
to  the  rights  of  owners  and  occupiers  to  drain  into  them,  should  be 
more  effectively  restricted. 

The  legislation  is  also  seriously  defective  with  reference  to  the  rights 
of  owners  and  occupiers  to  connect  drains  with  the  sewers  of  the  local 
authority  under  sect.  21.  In  the  first  place  there  is  considerable  doubt 
as  to  the  nature  and  extent  of  the  right  of  the  owner  or  occupier  under 
the  section.  It  seems,  on  the  principle  of  Rex  v.  Pease  (1832),  4  B.  & 
Ad.  30;  Vaughan  v.  Taff  Vale  Railway  Co.  (Ex.  Ch.  1860),  5  H.  &  N, 
679,  29  L.  J.  Ex.  247,  6  Jur.  (N.  S.)  899,  2  L.  T.  394,  8  W.  R.  594,  and 
cases  of  that  class,  that  the  right  is  absolute  in  the  sense  of  entitling 
the  owner  or  occupier  to  discharge  his  drainage  into  the  sewer,  even 
though  by  so  doing  he  causes  a  public  or  private  nuisance.  This  was 
held  to  be  so  under  similar  provisions  in  the  Public  Health  (Ireland) 
Act,  1878,  in  the  Irish  case  of  Molloy  v.  Gray  (1889),  24  L.  R.  Ir.  258, 
Dowse,  B.,  diss, ;  but  there  is  no  definite  authority  on  the  point  in 
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EDgland,  though  possibly  Ainley  v.  Kirkheaton  Local  Board  (1891), 
60  L.  J.  Ch.  734,  and  the  sequel  to  that  ca^e,  Kirkheaton  Local  Board 
V.  Ainleij  (C.  A.),  1892,  2  Q.  B.  274,  61  L.  J.  Q.  B.  812,  67  L.  T.  209, 
41 W.  R.  99;  and  Fordom  v.  Parsons,  1894,  2  Q.  B.  780,  64  L.  J.  M.  C. 
22,  71  L.  T,  428,  to  some  extent  support  the  view  above  expressed. 
The  right,  if  otherwise  absolute,  is  however  to  some  extent  controlled 
by  the  provisions  of  sect.  8  of  the  Rivers  Pollution  Prevention  Act, 
1876,  above  quoted.     See  Kirkheaton  Local  Board  v.  Ainley,  supra. 

There  must,  it  would  seem,  be  some  limitation  on  the  right ;  for  in- 
stance, it  can  hardly  be  that  the  owner  or  occupier  is  entitled  even 
against  the  local  authority  to  connect  a  large  drain  with  a  sewer  so 
small  that  the  drainage  coming  down  the  drain  must  inevitably  burst 
the  sewer.  Again,  if,  as  seems  to  be  the  case,  drains  constructed  for  the 
drainage  of  highways  are  now  generally  speaking  sewers  vested  in 
the  local  authority,  it  can  hardly  be  that  the  right  extends  without  re- 
striction to  such  sewers.  However,  there  is  as  yet  no  authority  to  show 
that  there  is  any  limit  on  the  right;  while  the  cases  above  cited  are 
clear  authorities  to  show  that  the  right,  as  against  the  local  authority, 
is  not  confined  to  sewers  properly  adapted  to  convey  the  drainage  to  a 
legitimate  outfall. 

Another  difficulty  with  reference  to  the  section  arises  from  the  ab- 
sence of  any  express  power,  either  in  the  owner  or  occupier  or  in  the 
local  authority,  to  carry  a  drain,  as  distinguished  from  a  '*  sewer,'' 
through  land  belonging  to  third  persons.  In  practice,  of  course,  house 
drains  are  regularly  connected  with  the  sewers  in  the  streets,  whether 
the  subsoil  of  the  street  belongs  to  the  owner  of  the  house  or  not; 
but  if  the  owner  of  the  subsoil  should  object,  it  is  extremely  difficult 
to  see  how  the  owner  of  the  house,  with  or  without  the  aid  of  the 
local  authority,  could  claim  a  right  to  carry  the  drain  through  the 
subsoil. 

The  Metropolitan  legislation  with  respect  to  sewers  is  in  its  main 
features  not  dissimilar  from  that  contained  in  the  Public  Health  Act; 
though  it  differs  from  that  legislation  in  many  important  particulars. 

The  definitions  of  "  drain  "  and  **  sewer"  applicable  to  the  Metropolis 
Management  Acts  are  in  substance  identical  with  those  in  the  Public 
Health  Act,  1875,  with  this  important  exception,  that  the  expression 
"drain"  includes  "any  drain  for  draining  any  group  or  block  of 
houses  by  a  combined  operation  under  the  order  of  any  vestry  or  dis- 
trict board,"  and  "any  drain  for  draining  a  group  or  block  of  houses 
by  a  combined  operation,  laid  or  constructed  before  the  1st  day  of  Jan- 
uary, 1856,  pursuant  to  the  order  or  direction  or  with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of  Sewers ''  (18  &  19  Vict., 
c.  120,  s.  250,  and  25  &  26  Vict.,  c.  102,  s.  112).     The  provision  as  to 


422  LOCAL  GMDVERNMENT. 


Vo.  4.  —  TnwiM  ▼.  VtOf&j.  —  Hotat. 


drainage  by  a  combined  operation  under  order  of  a  vestry  or  district 
board  has  reference,  it  has  been  held,  not  only  to  sect.  74  of  the  Me- 
tropolis Management  Act,  1855,  which  enables  a  vestry  or  district 
board,  in  certain  cases,  in  the  case  of  existing  houses,  to  order  that 
a  '*  group  or  block  of  houses"  shall  be  drained  *'by  a  combined  opera- 
tion,'^  but  also  to  sect.  76,  which  gives  these  authorities  general 
powers  to  give  orders  as  to  the  drainage  of  new  houses.  See  Bateman 
V.  Foplar  Board  of  Works  (C.  A.  1886),  33  Ch.  D.  360,  56  L.  J.  Ch. 
149,  55  L.  T.  374.  The  Metropolitan  Commissioners  of  Sewers  referred 
to  were  established  in  1848,  by  the  11  &  12  Vict,  c.  112,  and  superseded 
on  January  1, 1856,  when  the  Metropolis  Management  Act,  1855,  came 
into  operation.  See  Appleyard  v.  Lambeth  Vestry  (C.  A.  1897),  66  L. 
J.  Q.  B.  347,  45  W.  R.  370. 

It  should  further  be  observed  that  in  London  the  main  sewers  are 
vested  in  the  London  County  Council,  while  the  subordinate  sewers  are 
vested  in  the  vestries  and  district  boards;  and  that  in  London  the  local 
authorities  have  adequate  control  over  the  making  of  new  sewers  and 
the  connection  of  drains  with  sewers. 

With  reference  to  the  question  whether  a  particular  conduit  or  chan- 
nel is  or  is  not  a  sewer,  a  considerable  number  of  cases  have  been 
decided. 

In  cases,  such  as  the  principal  case,  where  the  question  has  been 
whether  a  conduit  carrying  ofE  ordinary  house  drainage  was  or  was 
not  a  sewer,  the  definition  has  generally  been  applied  with  great 
strictness. 

Thus  in  Bethnal  Green  Vestry  v.  London  School  Board  (H.  L.), 
1898,  A.  C.  190,  67  L.  J.  Q.  B.  234,  it  was  held  that  the  absence  of  the 
proper  sanction  to  the  making  of  a  sewer  in  London  does  not  prevent 
the  conduit  when  made  from  being  a  sewer  repairable  by  the  local  au- 
thority, and  that  though  the  conduit  in  question  was  for  the  drainage  of  a 
group  of  houses  by  a  combined  operation,  it  was  not  to  be  presumed  that 
it  had  been  made  under  an  order  of  the  local  authority  so  as  to  be  a 
"drain"  within  the  definition,  in  the  absence  of  any  positive  evidence 
that  such  an  order  had  been  made.  And  in  Kershaw  v.  Tayhr  (C.  A.), 
1895,  2  Q.  B.  471,  64  L.  J.  M.  C.  245,  73  L.  T.  274,  44  W.  R.  28,  it 
was  held  that  a  drain  laid  contrary  to  the  lawful  orders  of  a  local  au- 
thority in  London  was  nevertheless  a  sewer  for  which  the  authority 
were  responsible.  It  was  even  held  by  Bruce,  J.,  in  Holland  v. 
Lazarus  (1897),  66  L.  J.  Q.  B.  285,  that  the  unauthorised  connection 
of  a  rain-water  pipe  from  the  roof  of  a  fifth  house  with  a  drain  con- 
structed for  the  drainage  of  four  houses  in  London  by  a  combined  opera- 
tion under  an  order  of  the  local  authority,  converted  the  drain  into  a 
sewer  below  the  point  of  junction.     And  in  Geen  v.  St.  Mary,  New- 
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inf/touy  Vestnji  1898,  2  Q.  B.  1,  67  L.  J.  Q.  B.  557,  this  decision  was 
followed  with  reference  to  the  unauthorised  connection  of  a  stable 
drain  with  the  "combined"  drain  of  certain  houses.  There  must, 
howeyer,  be  some  limit;  for  example,  the  connection  of  one  drain 
with  another,  where  the  making  of  the  connection  is  a  trespass,  can 
hardly,  in  all  cases,  immediately  convert  the  latter  drain  into  a  sewer 
below  the  junction.  See  Bateman  v.  Foplar  District  Board  (1887), 
37  Ch.  D.  272,  57  L.  J.  Ch.  579,  68  L.  T.  720,  36  W.  E.  501.  See  also 
in  this  connection  Header  v.  West  Cowes  Local  Boards  Button  v.  Tot- 
tenham  Urban  District  Council,  infra. 

The  question  whether  a  conduit  of  the  kind  is  a  **  sewer  "  or  a  "  drain  " 
often  depends  upon  the  question  whether  the  premises  which  it  serves 
are  "within  the  same  curtilage,"  within  the  meaning  of  that  expres- 
sion as  used  in  the  definition  of  "drain."  The  meaning  of  that  ex- 
pression has  been  considered  by  the  Court  of  Appeal  in  two  cases.  In 
St.  Martin-inrthe  Fields  Vestry  y.  Bird  (C.  A.  1894),  1895, 1 Q.  B.  428, 
64  L.  J.  Q.  B.  230,  71  L.  T.  868,  43  W.  E.  194,  the  houses  and  shops  in 
the  Lowther  Arcade  (a  passage  arched  over  by  a  common  roof  with  a  range 
of  houses  and  shops,  twenty-five  in  number,  on  either  side,  and  not  at 
all  times  open  to  the  public)  were  held  not  to  be  within  the  same  cur- 
tilage. On  the  other  hand,  in  Pilbrow  v.  St.  Leonard,  Shoreditch, 
Vestry  (C.  A.),  1895,  1  Q.  B.  433,  64  L.  J.  M.  C.  130,  72  L.  T.  135, 
43  W.  E.  342,  two  blocks  of  buildings  containing  forty-six  sets  of 
apartments  and  separated  by  a  yard  twenty  feet  wide,  of  which  one 
end  was  closed  by  a  wall  structurally  continuous  with  the  walls  of  the 
buildings,  and  the  other  end  opened  into  a  public  thoroughfare,  were 
held  (BiOBY,  L.  J.,  diss?)  to  be  within  the  same  curtilage.  The  former 
case  was  followed  with  reference  to  a  block  of  six  houses  with  common 
passages  shut  o£E  from  the  street  by  a  gate,  in  Blundell  v.  Price,  Local 
Government  Chronicle,  1898,  512.  It  .cannot  be  said  that  the  cases 
suggest  any  clear  test  for  the  determination  of  questions  as  to  whether 
premises  are  or  are  not  within  the  same  curtilage  within  the  meaning 
of  the  definition. 

In  the  principal  case  Wills,  J.,  expressed  the  view  that  the  con- 
duit in  question  was  a  sewer  from  end  to  end,  it  being  impossible  to 
say  that  the  part  used  for  the  drainage  of  one  building  was  a  drain,  and 
the  rest  a  sewer.  It  has,  however,  since  been  recognised  that  this  ex- 
pression was  too  wide,  and  it  seems  clear  that,  generally  speaking,  a 
conduit  conveying  at  first  the  drainage  of  one  house  and  lower  down  of 
others,  is  a  drain  down  to  the  point  of  junction,  unless  the  upper  part, 
though  actually  taking  the  drainage  of  one  house  only,  was  clearly  con- 
structed for  the  purpose  of  draining  more  houses  than  one.  See  Beck- 
enham  Urban  District  Council  v.  Wood  (1896),  60  Justice  of  the  Peace, 
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490;  Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B.  205,  65  L.  J. 
Q.  B.  571,  74  L.  T.  762,  45  W.  R.  31. 

In  St.  Leonard,  Shoreditch,  Vestry  v.  Phelan,  1896,  1  Q.  B.  633, 
65  L.  J.  M.  C.  Ill,  74  L.  T.  285,  44  W.  R.  427,  it  should  be  observed, 
it  was  held  that  once  a  conduit  has  become  a  sewer,  it  remains  a  sewer 
vested  in  the  local  authority,  although  by  the  disconnection  of  houses 
from  it,  it  for  the  time  being  serves  one  house  only. 

In  connection  with  the  cases  above  mentioned  reference  must  be 
made  to  sect.  19  of  the  Public  Health  Acts  Amendment  Act,  1890 
(53  &  54  Vict.,  c.  59),  which  to  some  extent  relieves  local  authorities  in 
whose  districts  the  section  is  in  force  from  the  expense  of  maintaining 
certain  sewers.     It  is  as  follows :  — 

"  (1)  Where  two  or  more  houses  belonging  to  different  owners  are 
connected  with  a  public  sewer  by  a  single  private  drain,  an  application 
may  be  made  under  section  41  of  the  Public  Health  Act,  1875  (relating 
to  complaints  as  to  nuisances  from  drains),  and  the  local  authority  may 
recover  any  expenses  incurred  by  them  in  executing  any  works  under 
the  powers  conferred  on  them  by  that  section  from  the  owners  of  the 
houses  in  such  shares  and  proportions  as  shall  be  settled  by  their  sur- 
veyor or  (in  case  of  dispute)  by  a  court  of  summary  jurisdiction. 

"  (2)  Such  expenses  may  be  recovered  summarily  or  may  be  declared 
by  the  urban  authority  to  be  private  improvement  expenses  under  the 
Public  Health  Acts,  and  may  bo  recovered  accordingly. 

**  (3)  For  the  purposes  of  this  section  the  expression  *  drain '  in- 
cludes a  drain  used  for  the  drainage  of  more  than  one  building.'' 

The  object  of  the  section  probably  was  to  relieve  the  urban  authority 
from  the  expense  of  maintaining  sewers,  such  as  that  in  question  in  the 
principal  case,  which  are  from  a  common-sense  point  of  view  of  a  private 
nature,  though  technically  sewers;  but  a  worse  conceived  enactment  for 
the  purpose  it  is  difficult  to  imagine. 

The  section  and  similar  sections  in  local  Acts  have  been  before  the 
Court  on  several  occasions.  In  Self  v.  Hove  Commissioners^  1895, 
1  Q.  B.  685,  64  L.  J.  Q.  B.  217,  72  L.  T.  234,  43  W.  R.  300,  it  was 
held,  or  perhaps  rather  assumed,  that  a  conduit  connecting  two  semi- 
detached houses  belonging  to  different  owners  with  what  was  described 
as  the  common  sewer  in  an  adjacent  street,  was  a  single  private  drain 
within  the  enactment.  In  Hill  v.  Hair,  1895,  1  Q.  B.  906,  64  L.  J. 
M.  C.  164,  72  L.  T.  629,  43  W.  R.  651,  on  the  other  hand,  a  local  enact- 
ment similar  to  the  section  was  held  to  be  inapplicable  to  sewers  vested 
in  the  local  authority.  But  that  decision  has  not  been  followed;  and  in 
Bradford  v.  Easthoui^e  Corporation,  1896,  2  Q.  B.  205,  65  L.  J.  Q.  B. 
571,  74  L.  T.  762,  45  \V.  R.  31,  and  Seal  v.  MeHhyr  Tydfil  Urban 
District  Council,  1897,  2  Q.  B.  543,  67  L.  J.  Q.  B.  37,  the  section  has 
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been  held  to  apply  to  single  private  drains  which  were  sewers  vested  in 
the  local  authority.  The  view  taken  of  the  meaning  of  the  expression 
"single  private  drain"  in  these  cases  may  be  illustrated  by  the  follow- 
ing passage  from  the  judgment  of  Wills,  J.,  in  Bradford  v.  Eastbourne 
Corporation:  <<The  < private  drain*  is  contrasted  with  the  'public 
sewer.'  The  public  sewer  is  obviously  meant  here  to  indicate  a  sewer 
which  serves  the  public  generally,  and  has,  or  may  have,  an  indefinite 
number  of  houses  connected  with  it,  either  directly  or  because  branch 
sewers  come  into  it;  whereas  the  'private  drain'  serving  two  or  more 
houses  is  that  of  which  the  natural  use  is  confined  to  those  houses,  and 
with  which  other  houses  belonging  to  other  owners  could  not  be 
connected  without  the  consent  of  the  persons  through  whose  land  it 
runs.'*  This  passage,  and  other  passages  to  the  like  effect  in  the 
judgments  in  the  cases  in  question,  are,  however,  open  to  the  comment 
that  apparently  no  house  can  in  law  be  connected  with  any  sewer,  be  it 
called  public  or  private,  without  the  consent  of  the  owner  of  the  soil 
intervening  between  the  house  and  the  sewer.  In  Reg.  v.  Hastings 
Corporation  (1896),  1897,  1  Q.  B.  46,  66  L.  J.  Q.  B.  80,  75  L.  T.  377, 
45  W.  Br.  109,  it  should  be  added,  a  mandamus  was  granted  to  compel 
the  local  authority  to  repair  a  conduit  of  the  character  held  to  be  a 
"single  private  drain"  in  the  Eastbourne  case,  and  in  Seal  v.  Merthyr 
Tydfil  Urban  District  Councily  supra,  on  the  ground  that  a  local  enact- 
ment similar  to  sect.  19  of  the  Act  of  1890  did  not  relieve  the  local 
authority  of  their  general  responsibility  to  maintain  such  a  structure, 
and  only  enabled  them  to  make  the  owners  execute  the  work  after  a  com- 
plaint in  writing  had  been  made  under  sect.  41  of  the  Act  of  1875. 

Attention  must  now  be  directed  to  certain  cases  where  the  question 
whether  a  particular  channel  or  conduit  was  or  was  not  a  sewer  depended 
not  upon  the  question  whether  the  channel  or  conduit  served  one  house 
or  more,  but  upon  the  character  of  the  channel  and  the  purposes  it  served. 
The  cases  of  this  kind  are  very  unsatisfactory,  and  cannot  be  regarded 
as  defining  in  any  intelligible  manner  the  class  of  channels  or  conduits 
falling  within  the  expression  **  sewer''  as  used  in  the  Public  Health 
Acts  and  similar  statutes. 

In  Durrant  v.  Branksome  Urban  District  Council  (C.  A.),  1897, 
2  Ch.  291,  66  L.  J.  Ch.  653,  it  was  held  that  the  defendant  council,  by 
virtue  of  their  powers  to  lay  sewers  under  sects.  15-17  of  the  Public 
Health  Act,  1875,  had  power  to  lay  a  surface-water  sewer  —  that  is, 
a  line  of  pipes  for  carrying  off  the  surface  water  from  a  highway  — 
through  private  lauds.  This  decision  involves  the  proposition  that  a 
pipe  conveying  and  intended  to  convey  pure  water,  for  the  purpose 
of  getting  rid  of  it,  may  be  a  sewer  within  the  Act.  It  is  of  course 
the  practice,  in  dealing  with  the  sewering  of  towns,  to  make  provisions 
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for  getting  rid  of  surface  water,  very  generally  by  laying  a  separato 
system  of  surface-water  sewers,  and  that  practice  is  to  some  extent 
recognised  by  statute  (see  55  &  56  Vict.,  c.  57,  s.  9);  aud  no  doubt  it 
would  have  been  very  difficult  to  hold  that  the  power  of  a  local  author- 
ity to  provide  sewers  does  not  extend  to  providing  sewers  for  surface 
water  to  some  extent.  Again,  in  Londo7i  dk  North  Western  Railway 
Co.  V.  Buiicom  Rural  District  Council  (C.  A.),  1898,  1  Ch.  561;  67 
L.  J.  Ch.  324,  the  opinion  was  expressed  that  a  land  drain  made  by  the 
plaintiff  company  was  a  "sewer"  within  the  defiuition,  whether  it 
conveyed  sewage  or  not;  but  there  was  no  decision  on  the  point. 
There  is,  however,  great  difficulty  in  seeing  how  a  pipe  for  pure  water 
can  be  a  sewer  within  the  provisions  of  the  Act  empowering  owners 
find  occupiers  of  premises  to  connect  their  drains  with  sewers.  And 
it  seems  almost  impossible  to  suppose  that  a  drain  made  and  used  for 
draining  ofE  water  from  agricultural  lands  and  serving  two  farms  can  be 
a  sewer  within  the  Act  at  all.  These  difficulties  were  not  pressed  on 
the  Court  in  the  cases  above  cited,  and  the  Court  dealt  with  the  ques- 
tion whether  the  structures  were  sewers  very  lightly,  merely  referring 
to  the  wide  terms  of  the  definition.  And  of  course  the  definition  is 
not  in  terms  in  any  way  confined  to  channels  for  the  conveyance  of 
sewage. 

In  Reg.  v.  Godmanchester  Local  Board  (Ex.  Ch.  1866),  L.  R.  1  Q.  B. 
328,  35  L.  J.  Q.  B.  125, 14  L.  T.  104, 14  W.  R.  375,  5  B.  &  S.  936,  a 
natural  stream  which  had  been  enlarged  and  deepened  by  certain 
inclosure  commissioners  for  the  purpose  of  more  effectually  draining 
certain  agricultural  land,  and  into  which  the  drainage  of  two  or  three 
houses  found  its  way,  was  held  not  to  be  a  '^  sewer''  within  the  meaning 
of  the  Public  Health  Act,  1848.  The  Court,  however,  rested  their  judg- 
ment on  the  preamble  to  the  Act,  and  the  reasons  given  have  accordingly 
little  force  as  applied  to  the  Public  Health  Act,  1875,  which  has  no  pre- 
amble, and  applies  to  the  country  generally,  and  is  not  confined,  as  the 
preamble  to  the  Act  of  1848  indicates  that  that  Act  was  intended  to  be 
confined,  to  ''towns  and  populous  places." 

In  Wheatcroft  v.  Matlock  Local  Board  (1885),  52  L.  T.  356,  and 
Falconar  v.  South  Shields  Corporation  (C.  A.  1895),  11  Times  L.  R. 
223,  natural  streams  which  had  become  very  largely  used  for  the 
conveyance  of  sewage  were  held  to  be  '*  sewers,"  on  the  ground  that 
they  had  by  such  use  become  ''sewers "  in  the  ordinary  sense. 

It  has  been  held,  or  perhaps  rather  assumed,  in  numerous  cases,  that 
a  conduit  may  be  a  "sewer"  vested  in  the  local  authority,  althougb  it 
necessarily  causes  a  public  or  private  nuisance  and  does  not  lead  to 
what  can  be  called  a  legitimate  outfall :  see,  e.  ff.,  Olossop  y.  Heston 
&  Isleworth  Local  Board,  No.  18,  p.  592,  post.    In  Meader  v.  West 
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Cotves  Local  Board  (C.  A.),  1892,  3  Ch.  18,  61  L.  J.  Ch.  561,  67  L.  T. 
454,  40  W.  R.  676,  however,  a  pipe  laid  to  receive  the  drainage  of  sev- 
eral houses,  and  carrying  the  sewage  to  a  small  cesspit,  was  held  not 
to  he  a  sewer,  on  the  ground  that  it  did  not  and  could  not  carry  the 
sewage  away.  And  in  Button  v.  Tottenham  Urban  District  Council 
(1898),  78  L.  T.  470,  the  Court  felt  themselves  constrained  by  this 
case  to  hold  that  a  series  of  pipes  laid  by  a  landowner  for  the  purpose 
of  draining  a  large  number  of  houses  on  his  property  into  a  large  cess- 
pool, was  not  a  sewer.  The  writer,  however,  ventures  to  think  this 
decision  founded  on  a  misconception  of  the  decision  in  the  West 
Cowes  case.  There  the  pipe  in  question  was  really  a  sham;  and  the 
Court  seems  to  have  treated  it  as  if  it  had  been  a  mere  line  of  pipes 
ending  abruptly  in  the  ground.  If  the  case  was  rightly  interpreted  in 
the  Tottenham  case,  it  has  grafted  a  curious  exception  on  the  definition. 


No.  5.— REG.  V.  TYNEMOUTH  RURAL  DISTRICT 

COUNCIL 

(c.  A,  1896.) 

RULE. 

A  LOCAL  authority  is  not  entitled  to  reject  plans  of  an 
owner  of  a  proposed  building  estate  on  the  sole  ground  that 
they  do  not  show  a  complete  system  of  sewage,  including 
outfall.  It  will  become  the  duty  of  the  local  authority  to 
deal  with  the  outfall  when  the  buildings  are  sufficiently 
developed  to  require  the  sewage  to  be  carried  away  beyond 
the  limits  of  the  property  of  the  building  owner. 

Beg.  V.  The  Tynemonth  Bnral  District  CotmciL 

1896,  S  Q.  B.  451-455  (s.  c.  65  L.  J.  Q.  B.  545;  75  L.  T.  86). 

Local  Government  —  New  Street  —  Street  Sewers.  —  Main   OutfaU    [451] 
Sewer,  —  Expense  of  constructing,  —  Building  Plans.  —  Befusal  of 
Local  Authority  to  approve. -^  Public  Health  Act^  1875  (38  dt  89  Vict,  c 
65),  SS.  15,  150,  157,  277. 

An  owner  of  land  in  a  rural  sanitary  district,  who  proposed  to  lay  it  out  as 
a  building  estate  and  to  erect  on  it  blocks  of  houses  arranged  in  streets,  deposited 
with  the  kxjal  authority  plans  of  the  proposed  buildings,  from  which  it  appeared 
that  each  of  the  houses  was  to  be  drained  with  a  separate  drain  ending  in  the 
middle  of  one  of  the  proposed  new  streets.  The  local  authority  refused  to  approve 
the  plans,  unless  the  owner  would  undertake  to  construct  at  his  own  expense 
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the  sewors  with  which  the  drains  were  intended  to  communicate,  and  also  the 
necessary  main  outfall  sewer. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division;  that  the  local 
authority  were  not  entitled  to  attach  such  a  condition  to  their  approval. 

This  was  an  appeal  from  the  judgment  of  a  divisional  Court  of 
the  Queen's  Bench  Division  (Lord  Eussell  of  Killowen,  Ch.  J., 
and  Wills,  J.),  which  made  absolute  a  rule  for  a  mandamus  to 
the  Tynemouth  Kural  District  Council  to  approve  plans  of  new 
buildings  proposed  to  be  erected  in  the  district. 

The  facts  (as  reported  on  the  hearing  before  the  Divisional  Court, 
1896,  2  Q.  B.  219)  were  as  follows:  — 

In  the  year  1894  Lord  Hastings,  who  is  the  owner  of  certain 
land  situate  at  Seaton  Delaval,  in  the  county  of  Northumberland, 
and  within  the  district  of  the  Tynemouth  Eural  District  Council, 
proposed  to  lay  it  out  as  a  building  estate.  He  accordingly  de- 
posited with  the  council,  in  pursuance  of  their  bye-laws  in  that 
behalf,  certain  plans  showing  the  new  streets  proposed  to  be  laid 
out,  and  also  certain  other  plans  showing  certain  of  the  new 
houses  proposed  to  be  erected,  namely,  a  block  of  seven  houses  to 
be  erected  in  a  proposed  new  street  called  Avenue  Eoad.  To  the 
said  house  plans  he  appended  a  note  in  the  following  terms :  "  It 
is  proposed  that  the  street  and  outfall  sewers  should  be  made  by 
the  rural  district  council,  and  not  by  the  landowner. "  The  coun- 
cil approved  the  street  plans,  but  refused  to  approve  the  house 
plans,  upon  the  following  grounds :  "  Disapproved  of  until  it  is 
shown  into  what  sewer  or  other  means  of  drainage  the  house 
drains  are  to  communicate  and  empty,  and  for  want  of  a  proper 
and  sufficient  mode  of  drainage  and  sewerage.  The  council 
object  to  the  proposal  that  they  should  make  the  street  and  outfall 
sewers  except  under  agreement  with  and  at  the  expense  of  the 
landowner  or  the  depositor  of  these  plans.  Otherwise  than  this, 
the  council  require  the  same  to  be  made  by  such  landowner  or 
depositor.  * 

By  an  order  of  the  Local  Government  Board,  dated  December 
28,  1874,  the  guardians  of  the  Tynemouth  Union,  being  the  rural 
sanitary  authority  of  the  union,  were  invested  with  all  the  powers, 
rights,  and  duties  of  an  urban  sanitary  authority  in  respect 
{inter  alia)  to  the  various  matters  mentioned  in  sect.  34  of  the  Local 
Government  Act,  1858.  By  the  Public  Health  Act,  1875,  the 
Local  Government  Act,  1858,  was  repealed,  and  the  provisions  of 
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sect  34  of  the  latter  Act  were  re-enacted  in  substantially  the  same 
terms  in  sect  157  of  the  former  Act,  which  provides  that  "  Every 
urban  authority  may  make  by-laws  with  respect  to  the  following 
matters  —  that  is  to  say :  (1)  with  respect  to  the  level,  width,  and 
construction  of  new  streets,  and  provisions  for  the  sewerage 
thereof;  ...  (4)  With  respect  to  the  drainage  of  buildings; 
.  .  .  and  they  may  further  provide  for  the  observance  of  such  bye- 
laws  by  enacting  therein  such  provisions  as  they  think  necessary 
...  as  to  the  deposit  of  plans  and  sections  by  persons  intending 
to  lay  out  streets  or  construct  buildings. '  And  by  sect.  313  of  the 
Public  Health  Act,  1875,  it  was  provided  that  where  in  any  order 
of  the  Local  Government  Board  any  provisions  of  any  sanitary 
Act  repealed  by  that  Act  are  referred  to,  such  order  should  be  read 
as  if  the  corresponding  provisions  of  the  repealing  Act  were 
referred  to  in  the  order  and  were  substituted  for  the  repealed  pro- 
visions. In  1887  the  guardians  of  the  Tynemouth  Union,  under 
their  powers  contained  in  the  above  order,  made  certain  bye-laws 
with  respect  to  the  drainage  of  buildings  and  with  respect  to  the 
deposit  of  plans  by  persons  intending  to  lay  out  streets  and  con- 
struct buildings;  but  they  made  no  bye -laws  with  respect  to  the 
provisions  for  the  sewerage  of  new  streets  under  sub-sect  1  of 
sect  157.  By  sect  25  of  the  Local  Government  Act,  1894  (56  & 
57  Vict,  c.  73),  the  powers  and  duties  of  the  guardians  of  the 
Tynemouth  Union  were  transferred  to  the  Tynemouth  Eural  Dis- 
trict Council.  The  said  council  have  not  obtained  any  order  of  the 
Local  Government  Board  giving  them  the  powers  of  an  urban 
authority  to  carry  out  the  provisions  of  sect  150  of  the  Public 
Health  Act,  1875,  with  regard  to  the  sewering  of  new  streets.  It 
was  admitted  that  the  sewage  of  the  buijdings  which  Lord  Hast- 
ings proposed  to  erect  could  be  efifectually  dealt  with  only  by 
means  of  sewers,  and  that  a  system  of  drainage  into  cetsspools  was 
unsuited  to  the  locality. 

Lawson  Walton,  Q.  C. ,  and  Herbert  Chitty  in  support  of  [452] 
the  appeal. 

Eobson,  Q.  C. ,  and  Alexander  Glen,  contra,  were  not  called  on. 

Lord  EsHER,  M.  R  —  We  think  that  this  argument  requires  no 
answer  and  that  the  judgment  of  the  Chief  Justice  must  be 
affirmed. 

The  whole  thing  at  present  is  in  plan  and  not  in  work.  The 
whole  of  this  matter  is  with  regard  to  something  that  is  to  be 


430  LOCAL  GOVERNMENT. 


Ho.  9.— Beg.  ▼.  lynsmoath  Eunl  Digtrist  ComoJl,  1888,  2  Q.  B.  458^  458 


done.  Whatever  the  plan  is,  it  has  to  go  before  the  district 
council  for  their  approval ;  and  at  the  present  moment  they  are 
not  asked  to  do  anything  but  approve  the  plan. 

The  district  council  have  power  to  make  bye-laws  as  to  what  the 
plans  shall  contain ;  and  under  them  the  plans  are  to  show  what 
buildings  are  proposed  to  be  erected,  the  style  of  building,  the  line 
of  the  building,  and  the  system  of  drainage  of  each  of  the  houses 
proposed  to  be  erected.  These  plans  have  shown  the  elevation  of 
the  proposed  buildings ;  they  have  shown  the  lines  of  the  build- 
ings, that  is,  the  line  of  the  street ;  and  they  have  shown  how  the 
proposera  intend  to  drain  those  houses  by  house  drains  from  each 
house  into  a  sewer  which  is  to  run  down  the  whole  length  of  the 
street  If  they  have  proposed  that,  what  bye -law  have  they  con- 
travened ?  The  bye -law  says  that  they  are  to  show  on  the  plans 
what  in  respect  of  those  things  they  propose  to  do.  That  is  exactly 
what  they  have  shown ;  and  the  Chief  Justice  is  correct  in  saying 
that  these  plans,  as  proposed,  do  not  contravene  any  one  of  the 
bye-laws.  But  the  district  council  say  they  will  not  approve 
these  plans  because  the  plans  do  not  go  further  and  show  what  is 
to  be  the  outfall  of  that  sewer  after  it  has  gone  through  that  street 
and  has  come  to  the  end  of  it  What  is  more,  it  is  obvious  that 
if  the  plans  had  shown  the  outfall  the  district  council  would  not 
have  approved  of  them  unless  Lord  Hastings  had  said  that  he  was 

ready  to  pay  the  cost  of  making  the  outfall  sewer.  That 
[*  453]  is  their  real  *  proposal.     The  Chief  Justice  has  said  that 

there  is  nothing  at  this  stage  of  the  proceedings  which 
entitles  them  to  deal  with  the  matter  in  that  way.  They  say  they 
are  asked  to  make  a  sewer  and  to  make  an  outfall  at  this  present 
time,  when  it  may  be  that  not  one  of  those  houses  will  ever  be 
occupied.  They  are  not  asked  to  do  anything  of  the  kind.  They 
need  not  move ;  they  need  not  do  anything  until  the  buildings  are 
erected.  When  the  houses  are  going  to  be  occupied,  or  are  being 
occupied,  then  the  district  council  will  be  called  upon,  perhaps, 
to  make  a  sewer  down  the  centre  of  the  street  I  do  not  know 
about  that,  but  they  certainly  would  not  be  called  upon  until  then 
to  make  an  outfall.  It  is  contended  that  when  these  houses  are 
occupied,  or  are  on  the  point  of  being  occupied,  there  are  legal 
means  to  enforce  upon  them  their  duty  to  carry  the  sewage  to  an 
outfall.  If  it  is  their  duty  to  do  it,  and  they  can  be  forced  to  do 
it,  when  that  arises  they  can  collect  the  rates  from  those  houses. 
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All  they  have  to  do  now  is  to  determine  whether  there  is  a  proper 
building  plan.  They  do  not  attempt  to  say  it  is  not  in  reality  a 
proper  plan,  but  they  say  they  will  not  approve  of  this  plan  until 
another  plan  is  before  them  not  relating  to  the  buildings.  The 
Chief  Justice  has  said  that  they  have  no  bye-law  which  justifies 
them  in  taking  that  position,  and  therefore  he  says  they  must 
approve  these  plans,  and  a  mandamus  is  ordered.  I  think  it  was 
rightly  ordered,  and  that  this  appeal  fails. 

A.  L.  Smith,  L.  J.  —  I  am  entirely  of  the  same  opinion.  In 
this  case  Lord  Hastings  proposed  to  erect  some  buildings,  and  to 
lay  out  property  of  his  own  for  a  building  estate,  and  he  sent  to 
the  Tynemouth  Eural  District  Council,  as  he  is  bound  to  do, 
plans  of  what  he  is  going  to  erect.  On  the  plans  there  is  a  notifi- 
cation of  the  intended  mode  of  drainage  in  these  words :  "  Drain- 
age of  buildings  bye-laws  61  to  66  —  4-inch  pipes  with  ventilation 
shafts  and  inspection  chamber  built  in  bricks,  and  cement,  and 
trapped."  That  is  the  description  of  the  drainage  which  Lord 
Hastings  is  going  to  attach  to  each  of  these  houses.  There  is 
a  ground  plan  showing  how  the  drain  of  each  house  is  to  be 
located,  and  the  drain -pipe  going  out  into  the  centre  of 
*  the  street,  which  clearly  shows  that  the  house  drain  is  to  [*  454] 
communicate  with  the  sewer,  which  hereafter  is  to  be  put 
down  in  the  street.  The  district  council  have  no  objection  to  the 
proposal  made  qud  buildings  or  qud  drainage ;  but  they  say  that, 
if  these  houses  are  built  and  the  drains  carried  into  the  middle 
of  the  street,  there  will  have  to  be  a  sewer  down  the  middle 
of  the  street  to  carry  the  sewage  to  the  edge  of  the  building 
estate,  and  also  a  sewer  to  take  the  drainage  which  will  come 
down  to  the  boundarj''  of  the  estate  to  some  outfall  elsewhere.  They 
desire  to  make  Lord  Hastings  pay  for  that  outfall  drain,  and  the 
machinery  which  they  bring  to  bear  to  accompfish  this  is  their 
disapproval  of  the  plans.  In  this  position  Lord  Hastings  comes 
to  the  Queen's  Bench  Division,  and  says  that  the  district  council 
have  no  right  to  try  to  coerce  him  into  building  an  outfall  sewer, 
though  he  is  willing  to  pay  for  the  sewer  down  the  street  to  the 
edge  of  the  building  estate. 

It  has  been  decided  on  many  occasions  that  a  local  authority 
cannot  disapprove  plans  unless  the  plans  are  in  contravention  of 
a  lawful  bye-law  or  some  statute.  The  real  question,  then,  is 
whether  or  not  tliese  plans  are  in  contravention  of  any  bye-law. 
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I  cannot  see  that  they  are.  The  suggestion  is  that  there  ought 
to  be  a  description  in  writing  of  the  intended  mode  of  drainage ; 
but  it  seems  to  me  impossible  to  say  that  the  description  is 
insufficient,  and  I  think  that  suggestion  fails  as  a  matter  of  fact. 
But  then  it  is  said  that  the  plans  do  not  show  how  the  drainage 
which  is  sent  down  the  sewer  which  is  to  be  made  in  the  street 
to  the  edge  of  this  building  estate  is  to  be  taken  away  from  the 
end  of  that  sewer.  There  is  no  bye-law  ordering  that ;  and,  what 
is  more,  if  there  were,  I  think  it  would  be  ultra  vires.  By  sect 
15  of  the  Public  Health  Act,  1875,  "  Every  local  authority  shall 
cause  to  be  made  such  sewers  as  may  be  necessary  for  effectually 
draining  the  district  for  the  purposes  of  this  Act. "  So  that,  when 
these  house  drains  have  run  the  house  drainage  into  the  sewer 
in  this  street,  and  the  sewer  is  run  down  to  the  edge  of  Lord 
Hastings'  estate,  then  the  obligation  is  cast  upon  the  Tynemouth 
District  Council,  within  their  district,  of  taking  the  whole  of  the 
sewage  and  carrying  it  away  to  a  proper  outfall.     They  cannot  put 

that  obligation  on  Lord  Hastings. 
[*455]       *  I  am  of  opinion  that  the  judgment  of  the  Chief  Jus- 
tice is  quite  right,  and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed, 

ENGLISH  NOTES. 

The  principal  case  does  not  call  for  much  comment,  since  in  substance 
it  does  little  more  than  affirm,  what  is  sufficiently  obvious,  namely, 
that  except  so  far  as  the  expense  may  be  cast  on  individuals  under  sect. 
23  or  sect.  150  of  the  Public  Health  Act,  1875,  or  some  similar  enact- 
ment, local  authorities  must  discharge  their  duty  of  providing  sewers 
for  their  district,  under  sect.  15  of  that  Act,  at  the  public  expense. 

Neglect  to  discharge  that  duty  does  not,  it  may  be  observed,  afford 
any  right  of  action  for  damages  thereby  occasioned  to  an  individual. 
See  Glossop  v.  Heston  and  Isleicorth  Local  Board,  No.  18,  p.  592,  post, 
and  the  notes  thereto.  And  the  only  way  in  which  the  local  authority 
can  be  compelled  to  discharge  the  duty  is  by  complaint  to  the  Loca! 
Government  Board,  under  sect.  299  of  the  Public  Health  Act,  1875,  or, 
in  rural  districts,  by  complaint  by  the  parish  council  or  parish  meeting 
to  the  county  council,  under  sect.  17  or  19  of  the  Local  Grovernment 
Act,  1894.  See  Pasmore  v.  Oswaldttvistle  Urban  District  Council 
(H.  L.),  1898,  A.  C.  387,  67  L.  J.  Q.  B.  635. 

The  method  of  trying  questions  between  persons  proposing  to  build 
and  local  authorities  by  means  of  an  application  for  a  mandamus  to  the 
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authority  to  approre  plans  adopted  in  the  principal  case,  a  method  present- 
ing many  advantages^  has  most  unfortunately  been  rendered  to  a  great 
extent  unavailable  by  the  decision  in  Smith  v.  Chorley  Rural  District 
Council  (C.  A.),  1897,  1  Q.  B.  678.  There  the  defendant  council  re- 
fused to  approve  the  plaintiffs  building  plans  on  the  ground  that  they 
disclosed  an  intention  on  his  part  to  lay  out  a  new  street  of  less  width 
than  that  prescribed  by  the  defendants^  bye-laws.  Thereupon  the  plain- 
tiff brought  an  action  for  a  statutory  mandamtLS  to  compel  the  council 
to  approve  his  plans.  But  the  Court  of  Appeal  held  that  the  plaintiff 
was  not  entitled  to  a  mandamus,  on  the  ground  that  the  council  had 
exercised  their  discretion  in  a  matter  within  their  jurisdiction.  It  is 
certainly  extremely  difficult  to  understand  how  it  could  be  held  that 
the  council  had  any  discretion  in  the  matter,  or  how  it  could  be  held 
that  they  had  in  any  sense  jurisdiction  to  decide  whether  the  building 
operations  would  amount  to  the  laying  out  of  a  new  street,  since  it  is 
clear  that  if  the  disapproved  plans  had  been  carried  out,  the  ques- 
tion whether  a  new  street  had  been  laid  out  would  have  been  a  question 
for  a  Court  of  law,  and  one  upon  which  the  decision  of  the  council  would 
in  no  sense  have  been  binding.  It  is  possible  that  the  decision  may 
be  explained  away,  as  having  had  reference  only  to  an  action  for  a 
mandamus  as  distinguished  from  an  application  for  a  prerogative  writ. 
But  at  present  it  certainly  throws  a  most  unfortunate  difficulty  in  the 
way  of  a  builder  who  seeks  to  obtain  a  decision  as  to  the  legality  of  a 
building  scheme  without  going  to  the  expense  of  carrying  it  out  at  the 
risk  of  its  being  subsequently  held  to  be  illegaL 
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No.  6.  — EOBINSON  v.  BABTON  LOCAL  BOABD. 
(h.  l.  1883.) 

RULE. 

Ak  ancient  highway  may,  by  the  erection  of  new  build- 
ings on  either  side  of  it,  become  a  "  new  street "  within 
the  meaning  of  the  Public  Health  Acts. 

Bye-laws  of  a  local  authority  requiring  the  approval  of 
the  local  authority  for  the  erection  of  buildings  in  a  new 
street,  and  authorising  the  local  authority  to  pull  down 
buildings  erected  contrary  to  the  provisions  contained  in 
the  bye-laws,  do  not  justify  the  pulling  down  of  buildings 
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which  do  not  infringe  the  provisions  of  the  Acts  or  of  some 
specific  regulation  contained  in  the  bye-laws. 

Aobinsoii  v.  Barton  Local  Board. 

8  App.  Gas.  798-811  (s.  c.  53  L.  J.  Ch.  226;  50  L.  T.  57 ;  32  W.  R.  249). 

[798]  Public  Health  Act,  1875  (38  dt  89  Vict,  c.  66),  8. 176.  —  Urban  Author- 
ity. —  New  Street,  Level,  Width,  and  Construction  of.  —  Bye-Laws 
under  sect.  167. 

The  Public  Health  Act,  1876  (38  &  39  Vict,  c.  65),  a.  167,  enables  an  urban 
authority  to  make  bye-laws  with  respect  (inter  alia)  to  the  level,  width,  and 
construction  of  new  streets. 

Heldf  affirming  the  decision  of  the  Court  of  Appeal,  that  the  words  ''  new 
streets  '*  in  that  section  are  not  confined  to  streets  constructed  for  the  first  time, 
but  apply  also  to  an  old  highway,  formerly  a  country  lane,  which  has  long 
been  a  **  street "  within  the  interpretation  clause  (sect.  4)  of  that  Act,  and  which, 
by  the  building  of  houses  on  each  side  of  it,  has  recently  become  a  street  in  the 
popular  sense  of  the  term. 

A  bye-law  made  by  an  urban  authority  under  that  section  provided  that 
every  new  street  should  be  laid  out  and  formed  of  such  width  and  at  such  level 
as  the  urban  authority  should  in  each  case  determine. 

Heldy  reversing  the  decision  of  the  Court  of  Appeal,  that  "  width  "  in  sect.  157 
of  the  Public  Health  Act,  1875,  and  in  the  above  bye-law  meant  width  of  road- 
way, and  not  width  between  houses  on  each  side  of  the  street ;  and  that  the 
urban  authority  were  not  entitled  under  the  above  bye- law  (or  any  other  of  their 
existing  bye-laws)  to  disapprove  of  and  pull  down  houses  in  the  course  of 
erection  in  a  new  street  on  the  ground  that  the  building  line  was  too  near 
the  roadway. 

Appeal  from  an  order  of  the  Court  of  Appeal  ( Jessel,  M.  R  , 
Brett  and  Cotton,  L.  JJ.),  reversing  a  decision  of  Fry,  J.  The 
facts  are  stated  concisely  in  the  judgment  of  the  Lord  Chancellor, 

June  28,  29.  M.  Cookson,  Q.  C,  and  Byrne  for  the  appel- 
lant:— 

The  roadway  is  not  a  "  new  street  *  within  the  Public  Health 
Act,  1875  (38  &  39  Vict,  c.  55),  s.  157,  for  it  was  a 
[*  799]  "  street "  *  within  the  interpretation  clause,  sect.  4  Nor 
is  it  a  "  new  street "  within  21  &  22  Vict. ,  c  98  (Local  Gov- 
ernment Act,  1858),  s.  34  To  make  a  new  street  the  rows  of 
houses  must  be  continuous.  Beg.  v.  Fullford,  Leigh  &  Cave  C.  C. 
R  403,  33  L.  J.  M.  C.  122.  The  cases  relied  on  by  the  respond- 
ents below  are  not  in  point.  Private  property  is  not  to  be  pre- 
sumed to  be  taken  away,  except  so  far  as  is  expressly  enacted  by 
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statute.  If  the  bye-laws  mean  what  the  respondents  allege  (which 
they  do  not,  for  none  of  them  are  here  infringed)  they  exceed  the 
board's  power  to  make.  Part  3,  "  Sewerage  and  Drainage  *  of  the 
Public  Health  Act,  1875,  sects.  13-26,  show  that  something  quite 
new  is  intended  by  "  new  street '  as  used  in  sect.  157.  **  Width  ' 
means  width  of  roadway,  not  width  between  the  two  rows  of 
houses. 

Kighy,  Q.  C. ,  and  Buckley  for  the  respondents :  — 

The  decision  of  the  Court  of  Appeal  was  right  The  decisions 
in  Pound  v.  Plumstead  Board  of  Works,  L.  R  7  Q.  B.  183,  and 
Dryden  v.  Overseers  of  Putney,  1  Ex.  D.  223,  are  decisive  as  to 
the  meaning  of  **  new  street.  *  "  Width  "  of  street  means  width 
from  house  to  house,  not  merely  width  of  carriage  or  road  way. 
Even  if  the  1st  bye-law  did  not  entitle  the  respondents  to  disap- 
prove of  and  pull  down  the  buildings,  the  42nd  does.  Baker  v. 
Mayor  of  Portsmouth,  3  Ex.  D.  4,  157,  is  in  favour  of  the  re- 
spondents. [They  also  referred  to  Galloway  v.  Mayor  of  London, 
L  R  1  H.  L.  34,  55 ;  Kerr  v.  Corporation  of  Preston,  6  Ch.  D. 
463;  and  Savryer  v.  Paddington,  L.  R  6  Q.  B.  164.] 

Earl  of  Selborne,  L.  C.  :  — 

My  Lords,  in  this  case  your  Lordships,  I  think,  all  differ  from 
the  judgment  which  is  now  under  appeal.  It  is  satisfactory  to 
observe  that  every  one  of  the  learned  Judges  who  concurred  in 
that  judgment  felt  the  difficulty  of  the  case ;  and  some  of  them, 
at  all  events,  used  words  expressing  that  they  had  in  the  course 
of  the  argument  considerable  doubt  as  to  the  proper  decision  to 
be  arrived  at.  If,  therefore,  your  Lordships  differ  from 
those  learned  *  Judges  it  is  in  a  case  in  which  they  them-  [*  800] 
selves  have  stated  that  different  minds  may  well  come  to 
different  results. 

The  only  facts  upon  which,  I  think,  the  case  turns  are  these : 
There  is  at  Patricroft,  in  the  neighbourhood  of  Manchester,  a 
public  highway  called  "  New  Lane, "  on  each  side  of  which,  within 
the  last  ten  years,  a  considerable  number  of  houses,  not  all  con- 
tinuous, have  been  built;  and  the  present  appellant  proposed  to 
build  a  row  of  nine  houses  fronting  upon  that  public  highway. 
The  local  board,  the  urban  authority  under  the  Public  Health 
Act,  have  objected  to  his  right  to  do  so,  and  have  asserted  the 
right  to  remove  those  houses  if  built  otherwise  than  in  the  line 
set  back  from  the  roadway  which  they  have  defined.     The  ques- 
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tion  in  the  special  case  is  whether  they  have  power  to  do  so.  If 
they  have  that  power  it  must  be  contained  in  the  provisions  of  the 
Public  Health  Act  of  1875;  and  it  is  admitted  that  the  only 
provision  in  that  Act  which  could  authorise  what  they  have  taken 
upon  themselves  to  do  is  the  provision  as  to  bye-laws  contained  in 
the  157th  section.  "Every  urban  authority^may  make  bye-laws 
with  respect  to  the  following  matters  (that  is  to  say) "  —  then 
follow  four  sub-sections,  the  first  of  which  is  in  these  words: 
**  With  respect  to  the  level,  width,  and  construction  of  new 
streets,  and  the  provisions  for  the  sewerage  thereof." 

Now  if  this  particular  lane  is  not  a  new  street  within  the  mean- 
ing of  the  Act  (and  that  was  the  opinion  of  Fry,  J. ,  in  the  Court 
below),  the  case  of  the  respondents  would  necessarily  fail  If  it 
is  a  new  street  within  the  meaning  of  the  Act,  then  the  question 
would  be  whether  they  could  make  and  have  made  a  bye-law  or 
bye-laws  suflScient  to  authorise  what  they  are  endeavouring  to  do. 
Fry,  J, ,  thought  that  the  words  **  new  street  *  were  not  applicable 
to  a  highway  which  by  the  interpretation  clause  of  the  Act 
might  be  included  within  the  meaning  of  the  word  "  street '  as 
used  in  the  Act.  The  words  of  the  interpretation  clause  (sect  4) 
on  that  subject  are  these :  "  *  Street '  includes  any  highway  (not 
being  a  turnpike  road),  and  any  public  bridge  (not  being  a  county 
bridge),  and  any  road,  lane,  footway,  square,  court,  alley,  or 
passage,  whether  a  thoroughfare  or  not." 

I  cannot  help  thinking  that  so  far  the  Court  of  Appeal  were 
right  ]  and  I  respectfully  difiPer  on  this  point  from  Fry,  J. , 
[*801]  in  •holding  that  those  words  do  not  necessarily  control 
the  meaning  of  the  words  "  new  street  *  when  afterwards 
found  in  the  course  of  the  Act.  I  agree  with  an  observation 
which  was  made  in  Baker  v.  Mayor  of  Portsmouth,  3  Ex.  D. 
13,  by  HuDDLESTON,  B.,  in  which  he  said,  after  reading  the  words 
of  the  interpretation  clause  of  the  Public  Health  Act,  1848  (11 
&  12  Vict,  a  63,  s.  2),  which  was  in  similar  terms,  "  What  is  the 
meaning  of  *  shall  apply  to  and  include, '  unless  '  street '  means 
something  more  than  the  roadway,  that  is  to  say,  the  street  with 
the  houses  ?  That  really  seems  the  reasonable  and  proper  inter- 
pretation of  the  word  'street'*  As  I  understand  those  words 
they  mean  this:  The  interpretation  clause  has  said  that  (when 
there  is  nothing  in  the  context  to  exclude  it)  the  words  shall  be 
applicable  to  a  mere  highway,  on  neither  side  of  which  are  houses. 
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That  is  very  true.  But,  he  says,  what  is  the  use  of  saying  it 
"  shall  apply  to  and  include, "  unless  in  its  natural  sense  (which 
there  is  nothing  here  to  limit  or  restrain)  it  might  be  held  not  to 
apply  to  and  not  to  include  a  mere  highway  without  houses  on 
each  side  ?  An  interpretation  clause  of  this  kind  is  not  meant  to 
prevent  the  word  receiving  its  ordinary,  popular,  and  natural  sense 
whenever  that  would  be  properly  applicable;  but  to  enable  the 
word  as  used  in  the  Act,  when  there  is  nothing  in  the  context  or 
the  subject-matter  to  the  contrary,  to  be  applied  to  some  things  to 
which  it  would  not  ordinarily  be  applicable.  I  look  upon  this 
portion  of  the  interpretation  clause  as  meaning  neither  more  nor 
less  than  this,  that  the  provisions  contained  in  the  Act  as  to 
streets,  whether  new  streets  or  old  streets,  shall,  unless  there 
be  something  in  the  subject-matter  and  the  context  to  the  con- 
trary, be  read  as  applicable  to  these  different  things.  It  is  per- 
fectly consistent  with  that  that  they  should  be  read  as  applicable, 
and  should  be  applied,  to  those  things  to  which  they  in  their 
natural  sense  apply,  and  which  do  not  require  any  interpreta- 
tion clause  to  bring  them  in;  and  in  the  natural  and  popular 
sense  of  the  word  **  street,*  or  the  words  *  new  street,'  I  should 
certainly  understand  a  roadway  with  buildings  on  each  side  (it  is 
not  necessary  to  say  how  far  they  must,  or  may  be  continuous 
or  discontinuous) ;  and  by  "  new  street, '  a  place  which 
•before  had  not  that  character,  but  which,  by  the  con-  [*802] 
struction  of  buildings  on  each  side,  or  possibly  on  one 
side,  has  acquired  it 

That  I  think  would  be,  according  to  the  sound  principle  of  con- 
struction, reasonable ;  and  I  also  think  that  it  is  so  determined  by 
authority,  because  in  Pound  v.  Flumstead  Board  of  Works,  L  R 
7  Q.  B.  183,  and  also  in  Baker  v.  Mayor  of  Portsmouth,  3  Ex. 
D.  4,  157,  the  Courts  have  held  that  such  is,  in  point  of  fact,  the 
proper  construction  of  the  words.  If,  therefore,  your  Lordships 
differ  from  the  decision  of  the  Court  of  Appeal,  it  is  not  upon  the 
ground  which  was  adopted  by  Fry,  J. 

But,  when  we  have  arrived  at  that  result,  we  have  still  to  give 
effect  to  the  words  of  the  empowering  clause  that  "  bye-laws  may 
be  made  with  respect  to  the  following  matters. "  The  manner  of 
making  bye-laws  is  this :  they  must  be  made  by  the  local  authority, 
the  urban  authority,  and  they  must  be  approved  by  the  Local 
Government  Board.      The   mere   act  or  volition   of    the    urban 
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authority  is  not  sufficient,  it  must  receive  the  sanction  of  the 
central  authority  also. 

Cotton,  L.  J.,  appears  to  have  thought  that  in  this  case  the 
42nd  bye-law  had  an  effect  so  large,  that,  if  that  view  were  correct, 
it  would  doubtless  dispose  of  the  case  in  the  respondents'  favour. 
The  42nd  bye-law  is  this :  **  The  local  board  shall  by  their  order 
approve  or  disapprove  of  proposed  new  works  or  buildings  within 
the  times  severally  specified  herein  for  the  deposit  of  notices 
thereof,  and  the  owner  or  person  intending  to  erect  any  new  street 
or  building  shall  give  the  notices  hereby  required,  and  if  any 
owner  or  person  shall  construct  any  works  contrary  to  the  provi- 
sions herein  contained,  the  local  board,  after  calling  upon  such 
owner  or  person  to  show  cause  why  the  works  so  constructed 
should  not  be  removed,  altered,  or  pulled  down,  may,  if  they 
think  fit,  have  such  works  removed,  altered,  or  pulled  down." 
That  is  the  power  which  they  have  assumed  a  right  to  exercise  in 
this  case;  and,  beyond  all  doubt,  they  had  before  them,  under 
another  bye-law  (the  37th),  detailed  plans  and  block  plans  of  the 
buildings  which  the  present  appellant  proposed  to  erect.  If  the 
true  meaning  and  effect  of  the  42nd  bye-law  is  that  they  might, 

for  any  reason  whatever,  put  a  veto  upon  the  plans  which 
[*  803]  came  *  before  them  and  say  that  the  thing  should  not  be 

done,  and  remove  the  thing  if  done  when  disapproved  by 
themselves,  and  if  the  Act  really  did  enable  them  to  make  such  a 
bye-law  giving  them  such  an  absolute  power,  then,  no  doubt,  they 
are  justified  in  what  they  have  done  in  this  case.  But  upon  the 
very  face  of  this  42nd  bye-law  it  is  tolerably  plain  that  what  is 
really  meant  is  not  an  absolute  or  arbitrary  power  of  disapproval ; 
because  the  words  which  introduce  the  power  of  removal  and 
destruction  are,  **  and  if  any  owner  or  person  shall  construct  any 
works  contrary  to  the  provisions  herein  contained,*  which  cer- 
tainly do  not  mean  contained  in  that  bye-law  alone,  but  contained 
in  the  whole  body  of  bye-laws.  Those  words,  therefore,  alone,  in 
their  natural  sense,  are  equivalent  to  *  anything  contrary  to  these 
bye-laws. "  And  that  this  is  the  true  meaning  appears  to  me  to  be, 
upon  the  face  of  the  bye-laws,  abundantly  clear,  from  the  general 
heading  No.  5,  which  precedes  these  particular  bye-laws  and  comes 
immediately  before  bye-law  36.  That  heading  is  as  follows :  "  As 
to  the  giving  of  notices,  as  to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets  or  to  construct  buildings,  as 
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to  inspection  by  the  local  board  of  health,  and  as  to  the  power  of 
the  local  board  of  health  to  remove,  alter,  or  pull  down  any  work 
begun  or  done  in  contravention  of  such  bye-laws.  *  On  the  face 
.  of  the  bye-laws,  therefore,  it  is  clear  to  me  that  the  42nd  bye-law 
does  not  mean  to  give  an  arbitrary  and  absolute  power  to  disap- 
prove for  any  cause  whatever,  to  forbid  the  building  and  remove 
it,  but  that  it  means  a  power  to  disapprove  on  the  ground  that  it 
would  be  contrary  to  some  bye-law,  and  if  it  is  in  contravention 
of  any  bye-law,  then  to  remove  it  And  if  there  could  be  a  doubt 
about  that  on  the  face  of  the  bye-laws,  that  doubt  would,  I  think, 
be  entirely  removed  by  comparing  it  with  sect  158  of  the  Public 
Health  Act,  1875,  which  directly  gives  the  power  to  destroy  and 
to  remove  under  those  circumstances ;  for  the  language  of  the  bye- 
law  follows  the  language  of  that  clause.  That  clause  says: 
"  Where  a  notice,  plan,  or  description  of  any  work  is  required,  by 
any  bye-law  made  by  an  urban  authority,  to  be  laid  before  that 
authority,  the  urban  authority  shall,  within "  a  certain  time, 
"  signify  their  approval  or  disapproval "  (the  very  words  of  the 
42nd  bye-law)  **  of  the  intended  work  to  the  person  pro- 
posing to  execute  the  *same;  and  if  the  work  is  com-  [*804] 
menced  after  such  notice  of  disapproval  or  before  the 
expiration  of  such  *  time  ^  without  such  approval,  and  is  in  any 
respect  not  in  conformity  with  any  bye-law  of  the  urban  authority, 
the  urban  authority  may  cause  so  much  of  the  work  as  has  been 
executed  to  be  pulled  down  or  removed. "  It  is  therefore,  in  my 
opinion,  indispensable,  in  order  to  justify  the  course  which  the 
respondents  have  assumed  to  take,  that  they  should  be  able  to 
show  that  the  prohibition  which  they  have  sought  to  impose  upon 
the  appellant  is  authorised  by  a  bye-law  which,  if  the  appellant 
disobeyed  that  prohibition,  would  be  contravened. 

We  now  come  to  the  Act ;  and  we  must  consider  the  subjects 
on  which  bye-laws  may  be  made,  namely,  "  with  respect  to  the 
level,  width,  and  construction  of  new  streets."  We  have  it 
ascertained  that  this  is  a  new  street ;  and  I  take  first  the  last  of 
those  three  words,  "  level,  width,  and  construction,  *  for  the  pur- 
pose of  showing  that  no  bye-law  as  to  construction  has  been  made 
which  touches  this  case.  Whether  it  might  have  been  made  is 
not  the  question  before  your  Lordships.  I  will  assume,  for  the 
argument's  sake  (and  of  course  for  that  purpose  only),  that  it  might 
have  been  made ;  but  that  no  bye-law  under  the  head  of  "  construe- 
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tion  *  has  been  made,  which  touches  this  case,  appears  to  me  to  be 
perfectly  clear.  Now  Baker  v.  Mayor  of  Portsmouth,  3  Ex.  D. 
4,  157,  and  some  dicta  of  Lord  Chelmsford's  in  Galloway  v. 
Mayor  of  London,  L.  R  1  H.  L.  34,  55,  were  cited  to  show  that 
for  the  purpose  of  bye-laws  with  respect  to  the  construction  of 
new  streets,  you  may  take  into  account,  as  fit  to  be  regulated  by 
those  bye-laws,  not  merely  the  roadways  or  footways  of  the 
streets,  but  the  buildings  erected  or  to  be  erected  on  each  side  of 
them  —  the  whole  construction  —  every  part  of  those  buildings 
external  and  internal.  I  assume  those  authorities  to  have  been 
rightly  decided;  and  I  find,  accordingly,  that  in  this  particular 
set  of  bye-laws  there  are  a  large  number  which  deal  with  that  sub- 
ject of  construction.  I  begin  with  the  3rd  and  the  4th,  both  of 
which  relate  to  the  construction  of  the  roadways  and  the  foot- 
ways.    That  is  under  the  head  of  "  construction. '     Then  follow 

the  bye-laws  from  5  to,  I  think,  34  inclusive  (a  laige 
[*  805]  number),  which  relate  to  the  *  construction  of  houses  on 

each  side,  laying  down  minute  and,  I  assume,  proper  regu- 
lations as  to  the  strength  of  the  materials,  as  to  the  dimensions  of 
rooms,  and  a  number  of  other  matters,  regulating  them  with  great 
precision  and  care.  And  if,  in  the  plans  which  were  delivered 
under  the  37th  bye-law,  there  had  been  any  contravention  of  any 
one  of  those  bye-laws  with  regard  to  any  part  of  these  intended 
buildings,  I  assume  that  the  bye-laws  would  have  been  valid,  and 
that  there  would  have  been  sufficient  ground  for  the  exercise,  in 
case  of  need,  of  the  power  to  remove  and  to  destroy  the  buildings. 
But  not  one  of  those  provisions  applicable  to  the  subject  of  con- 
•  struction  touches  directly  or  indirectly  this  particular  case. 

Well,  then,  I  pass  from  **  construction  *  and  come  to  the  word 
**  level. "  To  what  does  "  level  "  apply  ?  In  the  course  of  the 
argument  (I  speak  without  any  disparagement  of  Mr.  Rigby,  with 
whose  ability  we  are  very  familiar),  it  was  said,  and  most  truly, 
by  Mr.  Buckley,  who  put  everything  clearly  and  concisely  in  the 
best  way  in  which  it  could  possibly  be  done,  that  the  word  "  street  * 
is,  in  different  contexts  of  this  Act  and  of  other  Acts  in  pari 
materid,  used  in  different  senses.  It  was  pointed  out,  and  truly, 
that  in  sect  149  of  this  Act,  and  the  sections  which  follow  it,  the 
word  **  street "  manifestly  has  the  same  sense  as  when  we  speak  of 
a  man  going  out  of  his  house  into  the  street,  or  carriages  passing 
along  the  street     There  the  public  highway,  whether  footway  or 
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carriageway,  is  aloue  intended,  and  the  houses  on  either  side  are 
certainly  not  included,  in  that  case,  in  the  street  And  I  should 
be  inclined  myself  to  say  that  this  would  primd  facie  be  the  sense 
of  the  word  "  street "  when  it  is  used  in  a  context  which  contains 
no  indication  of  anything  more.  We  have  already  seen  that  for 
the  purpose  of  *  construction  *  it  may  include  more ;  it  may  in- 
clude the  houses  which  bound  the  street,  and  even  their  internal 
construction,  but  a  tertium  quid  was  suggested  in  argument, 
which  is  neither  the  one  nor  the  other  of  those  things,  namely,  a 
measurement  from  the  external  wall  of  the  house,  as  distinct  from 
its  curtilage,  on  one  side  of  the  street  to  the  external  ^all  of  the 
opposite  house  (if  there  is  one)  upon  the  other  side.  Now  that  is 
a  sense  of  which  I  find  no  example  whatever.  Begarding 
it  as  a  public  highway,  there  *  certainly  could  not,  in  a  [*  806] 
town  like  London,  be  a  public  highway  which  would  in- 
clude the  areas  of  the  houses  on  either  side,  much  less  the  interior 
of  the  houses  themselves,  which  for  the  purpose  of  **  construction  * 
are  to  be  taken  into  account;  and  when  you  have  to  make  a 
measurement  which  excludes  the  houses,  I  apprehend  that  the 
natural  and  primd  facie  sense  of  the  word  **  street  "  for  the  purpose 
of  such  a  measurement  is  the  roadway,  that  which  is  dedicated 
to  the  public. 

With  regard  to  "  level "  it  was  hardly  disputed  that  that  must 
be  so.  Nobody  imagines  that  the  provisions  of  this  Act  or  of 
this  first  bye-law  as  to  level  have  reference  to  anything  but  the 
public  highway,  namely,  the  carriageway  and  the  footway.  But 
if  that  is  true  of  "  level "  (and  it  was  not  really  disputed),  then 
this  1st  bye-law,  which  is  the  only  bye-law  on  the  subject,  speaks 
of  width  and  level  uno  fiatu  with  reference  to  the  same  subject 
*  Every  new  street  shall  be  laid  out  and  formed  of  such  width  and 
at  such  level  as  the  Board  shall  in  each  case  determine."  It 
appears  to  me  that  it  would  be  a  very  extravagant  thing  to  read 
that  as  meaning  a  street  in  one  sense  as  to  width,  and  in  another 
sense  as  to  level.  And  I  am  confirmed  in  that  view  by  the  three 
bye -laws  which  follow :  "  Every  such  new  street  shall  be  formed  of 
such  level  as  to  be  as  nearly  as  practicable  even  with  every  street 
and  road  to  which  it  shall  join  or  with  which  it  shall  communi- 
cate ; "  and,  "  The  footway  on  each  side  of  every  such  new  street 
shall  be  three  inches  above  the  channel,  shall  be  flagged  in  a 
good   and   substantial  manner, "    &c.  ;    and  "  the  carriageway  of 
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every  such  new  street  (being  a  caxriage-road)  shall  be  paved  "  in 
a  certain  manner.  All  those  three  bye-laws,  beginning  with  a 
reference  to  the  first,  and  with  the  words  "  every  such  new  street, ' 
plainly  have  reference  to  the  highway  alone,  the  footway  and  the 
carriageway;  and  if  so,  how  can  it  possibly  be  thought  that  in 
the  first  bye-law  "  width  "  is  applied  to  a  different  subject  from 
"  level "  ? 

I  am  confirmed  in  that  view  by  comparing  the  word  "  width  "  as 
used  in  the  157th  section  of  this  Act,  which  authorises  bye-laws, 
with  the  word  "  widening "  as  used  in  the  154th  section.  The 
argument  on  the  other  side  is  that  you  may  make  a  bye-law  saying 
that  a  street  shall  be  of  a  certain  width,  which  is  to  be 
[*807]  *  measured  to  the  front  of  the  house  without  reference  to 
anything  which  may  intervene  between  it  and  the  footway 
or  roadway;  and  at  the  same  time  it  is  admitted  that  having 
done  that,  the  public  get  no  benefit  whatever  in  the  shape  of  any 
right  of  passage  over  that  part  of  the  so-called  width  which  is 
private  ground,  and  that  you  must  have  recourse,  if  you  want  to 
give  them  that  benefit,  to  the  154th  section,  which  enables  you, 
for  the  purpose  of  improving  any  street,  to  take  land.  But  then 
you  must  pay  for  it  If  the  street  is  already  of  a  certain  width 
you  may  want  to  widen  it ;  but  it  is  not  of  a  certain  width  for 
any  purpose  useful  to  the  public  unless  the  public  can  pass  over  it 

It  is  not  necessary  to  say  more  upon  that  subject ;  but  if  more 
had  needed  to  be  said  I  might  refer  (as  I  did  in  the  course  of  the 
argument)  to  a  clause  in  pari  materid  in  the  Towns  Improvement 
Clauses  Act  of  1847  with  regard  to  this  very  subject-matter. 
Some  of  the  clauses  of  that  Act,  though  not  this  clause,  are  in- 
corporated in  the  Public  Health  Act  With  regard  to  new  streets 
there  is  the  following  clause  in  the  Towns  Improvement  Act  (10 
&  11  Vict,  c.  34,  s.  63):  "  It  shall  not  be  lawful  to  make  or  lay 
out  any  new  street  unless  the  same  be  of  the  prescribed  width,  or, 
where  no  width  is  prescribed,  unless  the  same,  being  a  carriage- 
road,  be  at  least  thirty  feet  wide,  or,  not  being  a  carriage-road,  be 
at  least  twenty  feet  wide."  Cotton,  L.  J.,  one  of  the  learned 
Judges  whose  judgment  is  now  under  appeal,  said,  in  Baker  v. 
Mayor  of  Portsmouth,  3  Ex.  D.  162,  what  I  entirely  agree  with, 
namely,  "  Looking  at  the  words  '  level  and  width, '  primd  facie 
they  refer,  no  doubt,  to  the  roadway. "  I  do  not  collect  that  Cotton, 
L.  J. ,  was  of  any  different  opinion  in  the  present  case.     He,  how- 
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ever,  tliought  that  the  large  words  about  approval  or  disapproval 
in  the  42iid  bye-law  would  authorise  that  which  is  proposed  to  be 
done  by  the  local  board.     In  that  I  respectfully  differ  from  him. 

There  is  very  little  more  which  I  think  it  necessary  to  say. 
The  156th  section  of  the  Public  Health  Act  certainly  cannot  be 
appealed  to  in  order  to  justify  what  has  been  done  in  the  present 
case,  even  if  the  carrying  forward  of  any  building  beyond  the  lino 
of  the  neighbouring  buildings  on  each  side  would  be  subject  to 
the  penalties  mentioned  in  that  clause.  On  that  subject 
I  *  think  it  unnecessary  to  say  anything.  That  might  or  [*  808] 
might  not  have  been  material  if  a  bye-law  to  regulate  the 
building  line  under  such  circumstances  as  those  of  the  present 
case  had  been  made ;  but  no  such  bye-law  having  been  made,  that 
clause  is  not  the  foundation  of  the  action  which  is  now  in  ques- 
tion, and  may  be  passed  over  except  for  this  purpose,  that  with 
regard  to  that  subject  of  a  building  line  as  distinct  from  the  width 
of  the  roadway,  there  are  in  the  Act  several  clauses  which  show 
that  it  is  not  a  matter  which  the  Legislature  have  overlooked,  nor 
a  matter  which  they  identify  with  the  power  to  make  orders  as  to 
width.  The  155th  section  enables  the  urban  authority  to  pre- 
scribe the  line  in  which  a  building  is  to  be  rebuilt  when  it  has 
been  taken  down;  the  156th  is  in  pari  materid  about  not  advanc- 
ing or  bringing  forward  a  building  beyond  the  front  wall  of  the 
building  on  either  side;  and  the  160th  section  enacts  that  the 
provisions  of  the  Towns  Improvement  Clauses  Act  are  to  be  in- 
corporated witK  regard,  inter  alia,  "  to  improving  the  line  of  the 
streets  and  removing  obstructions."  That  applies  to  a  different 
subject,  specifically  mentioned. 

Whether  on  that  subject  bye-laws  might  or  might  not  have  been 
competently  made,  it  is  not  necessary  now  to  inquire,  because  it 
has  not  been  done.  But  without  having  made  such  a  bye-law, 
and  having  no  such  bye-law  to  appeal  to  (of  course  if  such  a  bye- 
law  had  been  proposed  it  could  only  have  been  made  with  the 
concurrence  of  the  central  authority),  the  local  board  has  taken 
upon  itself  to  define  a  building  line,  and  it  has  expressed  in  writ- 
ing the  ground  of  its  disapproval  of  the  plan  which  was  submitted 
to  it,  that  it  is  **  disapproved  on  the  ground  that  the  houses  will 
contravene  building  line  and  will  be  built  within  the  line  of  the 
existing  buildings  on  that  side  of  street.  '  It  is  manifest  that  it 
was  not  with  any  view  of  the  meaning  of  the  word  ^  width  *  as 
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applied  to  the  street,  or  of  the  bye-law  on  the  subject  of  width, 
that  this  was  done ;  it  was  under  the  impression  that  they  could 
prescribe  a  building  line  in  a  case  in  which  they  had  no  bye-law 
on  that  subject     I  think  that  they  could  not  do  so. 

Therefore,  in  my  judgment,  the  three  questions  should  be  an- 
swered by  your  Lordships  in  this  way.  The  judgment  under 
appeal  should  be  reversed,  and  we  should  say,  1,  that  New 
[*809]  Lane  *  is,  in  our  opinion,  "  a  new  street  within  the  term 
'  new  street '  as  used  in  the  Public  Health  Act,  1875 ;  "  2, 
that  "  the  defendant  board  is  not  entitled  to  disapprove  of  the 
plaintiff's  proposed  new  buildings  on  the  ground  that  the  intended 
building  line  is  too  near  the  roadway  of  New  Lane ; "  and  3,  that 
"  the  defendant  board  is  not  entitled  to  pull  down  the  new  build- 
ings so  in  course  of  erection ; '  and  I  think  that  the  costs  ought 
to  be  given  to  the  appellant.     I  move  your  Lordships  accordingly. 

Lord  Blackburn  :  — 

My  Lords,  I  am  of  the  same  opinion.  Three  questions  are  asked 
under  this  special  case,  the  first  of  which  is,  *  Whether  New  Lane, 
or  whether  the  part  thereof  where  the  plaintiff  proposes  to  build, 
is  a  new  street  within  the  term  *  new  street '  as  used  in  the  Public 
Health  Act,  1875."  On  that  question  we  have  the  facts  stated 
in  the  special  case,  and  I  gather  from  them  that  New  Lane  (which 
is  rather  a  misnomer,  for  it  is  an  old  lane)  was  an  ancient  high- 
way which  came  within  the  definition  of  "  street "  in  the  interpre- 
tation clause,  I  think,  originally  of  the  Act  of  1848,  because  it 
was  a  highway  (not  being  a  turnpike  road).  There  have  grown 
up  within  the  last  ten  years  a  quantity  of  houses,  of  which  I  will 
only  say  that  there  is  enough  congruity  to  say  that  this  part  has 
become  a  street  in  the  popular  and  ordinary  sense  of  the  word, 
namely,  a  highway  with  houses  on  each  side,  and  consequently 
that  this  part  has  become  a  new  street.  I  have  not  time  to  criti- 
cise the  reasons  of  Fry,  J. ,  for  thinking  the  contrary.  I  simply 
say  that  that  is  my  opinion,  and  therein  I  agree  with  the  Court 
of  Appeal. 

But  then  comes  the  further  question,  Had  the  local  board  a  right 
to  pull  down  these  buildings  because  they  were  in  contravention 
of  a  bye-law  ?  Now  that  the  plaintifif  had  given  a  written  descrip- 
tion of  what  he  was  going  to  do  is  certain ;  and  on  that  the  board 
wrote,  *  Disapproved  on  the  ground  that  the  houses  will  contra- 
vene building  line,  and  will  be  built  within  the  line  of  the  exist- 
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ing  buildings  on  that  side  of  street"  Had  they  any  right  to 
disapprove  upon  that  ground?  Does  the  Act  prescribe  that  a 
house  must  be  built  according  to  any  "  building  line  "  selected  by 
the  board,  or  that  it  shall  not  be  **  within  the  line  of 
*  the  existing  buildings  on  that  side  of  the  street "  ?  The  [*810] 
sections  which  have  been  referred  to  show  that  when  deal- 
ing with  old  buildings,  buildings  that  already  exist  but  which 
are  about  to  be  pulled  down  in  order  to  be  rebuilt,  or  altered,  or 
advanced,  the  Legislature  have  provided  for  a  building  line,  which 
is  the  line  of  the  existing  buildings  on  that  side  of  the  street 
That  renders  it  very  likely,  indeed,  that  the  Legislature  would, 
if  they  had  thought  of  it,  have  passed  a  provision  giving  power  to  do 
something  in  a  new  street  where  there  were  no  buildings ;  and  that 
would  not  have  been  unreasonable.  But  the  Legislature  have  not 
themselves  done  30,  nor  have  the  board  with  the  sanction  of  the 
central  authority  made  any  bye -law  which  gives  them  the  power. 
It  is  not  pretended  that  there  is  anything  in  terms  giving  it  It 
was  argued  with  great  ingenuity,  but  not  to  my  mind  with  much 
success,  that  although  they  had  not  in  terms  said  that  there  should 
be  a  building  line,  yet  inasmuch  as  they  had  in  their  first  bye-law 
said,  "  Every  new  street  shall  be  laid  out  and  formed  of  such  width 
and  at  such  level  as  the  board  shall  in  each  case  determine, "  that 
by  implication  meant  that  there  should  be  a  building  line.  I 
have  not  time  to  examine  that  proposition  further  than  to  say 
that  I  thought  it  was  a  very  ingenious  fallacy,  but  a  complete 
fallacy.  I  simply  say  that  to  my  mind  the  board  were  not  enti- 
tled to  make  a  disapproval,  because  there  was  no  such  bye-law.  I 
think  that  the  idea  of  Cotton,  L  J. ,  and  I  think  of  the  present 
Master  of  the  Eolls,  then  Brett,  L  J. ;  was  that  the  42nd  of 
these  bye-laws  gave  the  board  power  to  disapprove  for  any  reason 
or  for  no  reason.  I  think  it  really  comes  very  nearly  to  that 
If  the  bye-law  had  meant  that,  I  certainly  should  have  been  in- 
clined to  think  that  the  bye-law  was  entirely  tUtra  vires;  but  it 
is  not  necessary  to  say  that,  because  I  am  clearly  of  opinion  that 
that  42nd  bye-law,  when  it  is  looked  at,  does  not  say  so ;  it  simply 
says  that  if  there  is  a  disapproval  on  the  ground  that  what  is 
proposed  contravenes  some  of  the  previous  provisions  they  may 
disapprove  it  in  that  way;  and  the  consequence  would  follow 
that  they  might  order  the  building  to  be  pulled  down.  If  there 
is  no  power  to  disapprove  upon  the  ground  stated  (and  I  have 
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already  said  that  I  think  there  is  no  power  to  disapprove  on  that 

ground)  it  follows  that  the  third  question  must  also  be 

[*811]   *  answered  against  the  defendants  and  in  favour  of  the 

plaintiff.     That  is  the  important  one  as  far  as  the  interests 

of  the  parties  and  the  costs  are  concerned. 

I  therefore  agree  entirely  in  what  was  said  by  the  Lord  Chan- 
cellor as  to  the  mode  in  which  the  three  answers  should  be 
altered  and  also  as  to  the  costs.  While  I  do  not  mean  to  express 
an  opinion  that  a  bye-law  prescribing  a  building  line  would  have 
been  ultra  vires,  I  am  not  to  be  understood  to  express  any  final 
opinion  that  it  would  have  been  binding.  That  point  may  be 
decided  when  it  arises. 
Lord  FitzGerald  :  — 

My  Lords,  I  entirely  concur  with  all  that  has  fallen  from  the 
Lord  Chancellor  and  from  my  noble  and  learned  friend  (Lord 
Blackburn).  There  is  one  point  upon  which  I  have  no  doubt, 
and  that  is,  that  the  plaintiff  in  the  case  not  having  contravened 
any  of  the  provisions  contained  in  these  rules  or  bye-laws,  or  in  the 
statute,  the  defendants  are  not  entitled  to  pull  down  these  build- 
ings.    At  this  late  hour  there  is  no  time  to  say  more. 

Order  appealed  fronn,  reversed :  declaration  that  the  first 
question  stated  for  the  opinion  of  the  Court  in  the  special 
case  ought  to  be  answered  in  the  affirmative,  and  the 
second  and  third  questions  in  the  negative^  and  that  the 
costs  of  the  special  case  and  of  the  action  ought  to  be  borne 
by  the  respondents :  the  respondents  to  pay  the  costs  of  this 
appeal  and  of  the  appeal  in  the  Court  below :  cause  re- 
mitted to  the  Chancery  Division, 
Lords'  Journals,  29th  June,  1883. 

ENGLISH  NOTES. 

The  principal  case  involves  questions  as  to  the  meaning  both  of 
''street"  and  ''new  street."  Before  referring  to  the  other  cases  in 
which  the  meaning  of  these  expressions  has  been  considered,  it  will  he 
convenient  to  summarise  the  provisions  of  the  Public  Health  Act,  1875, 
as  to  "streets,"  and  to  refer  to  some  other  legislation  on  the  subject. 

By  sect.  4  of  the  Act  of  1875  "street"  is  defined  in  the  terms 
quoted  in  the  principal  case. 

By  sect.  42  provisions  are  made  for  the  scavenging  and  watering 
of  streets  in  urban  districts,  and  in  rural  districts  in  which  the  rural 
authority  are  invested  with  the  requisite  urban  powers. 
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By  sect.  144  urban  authorities  are  constituted  the  highway  authorities 
for  their  districts. 

Sects.  146-148  contain  provisions  as  to  the  making  of  roads  under 
agreements  between  an  urban  authority  and  landowners,  and  the  adop- 
tion by  agreement  of  the  maintenance  of  roads  and  bridges  by  an  urban 
a^ithority. 

Sects.  144  and  146-148  do  not  deal  with  '' streets"  under  that 
name,  but  they  are  practically  integral  parts  of  the  scheme  of  the  Act 
with  reference  to  streets.  The  sections,  it  may  be  observed,  have  now, 
with  some  temporary  exceptions,  been  extended  to  rural  districts  by  the 
Local  Government  Act,  1894  (56  &  57  Vict.,  c.  73,  s.  25). 

By  sect.  149  ''all  streets,  being  or  which  at  any  time  become  high- 
ways repairable  by  the  inhabitants  at  large  within  any  urban  district, 
and  the  pavement  stones  and  other  materials  thereof,' '  are  ''vested"  in 
the  urban  authority.  And  by  the  same  section  "the  urban  authority 
shall  from  time  to  time  cause  all  such  streets  to  be  levelled  paved 
metalled  flagged  channelled  altered  and  repaired  as  occasion  may 
require;  they  may  from  time  to  time  cause  the  soil  of  any  such  street 
to  be  raised  lowered  or  altered  as  they  may  think  fit,  and  may  place 
and  keep  in  repair  fences  and  posts  for  the  safety  of  foot  passengers. '^ 
As  to  the  effect  of  the  "vesting"  of  streets  in  the  urban  authority 
by  this  section,  see  Wandsworth  Board  of  Works  v.  United  Telephone 
Co.  (C.  A.  1884),  13  Q.  B.  D.  904,  12  R.  C.  630,  and  the  notes  thereto. 

Sect.  150  enables  an  urban  authority  to  cause  any  street,  not  being 
a  highway  repairable  by  the  inhabitants  at  large,  which  is  not  sewered, 
paved,  &c.,  to  their  satisfaction,  to  be  sewered,  paved,  &c.,  at  the  cost 
of  the  frontagers.  Sect.  151  contains  exemptions  from  liability  to  con- 
tribute to  expenses  under  sect.  150.  And  sect.  152  enables  any  street, 
when  it  has  been  paved,  &c.,  to  the  satisfaction  of  the  urban  authority, 
to  be  declared  a  highway  repairable  by  the  inhabitants  at  large.  As 
to  sections  150-152,  and  the  enactments  by  which  these  sections  are 
in  many  districts  superseded,  see  Bonella  v.  Ttvickenham  Local  Board; 
Barry  and  Cadoxton  Local  Board  v.  Farry^  Nos.  7  and  8,  and  the  notes 
thereto,  p.  454  et  seq.y  post. 

By  sect.  154  "any  urban  authority  may  purchase  any  premises  for 
the  purpose  of  widening  opening  enlarging  or  otherwise  improving 
any  street,  or  (with  the  sanction  of  the  Local  (Jovernment  Board)  for 
the  purpose  of  making  any  new  street."  It  is  to  be  observed  in  con- 
nection with  this  section  that  urban  authorities  have  no  general  express 
power  to  make  new  streets  or  to  improve  streets,  except  so  far  as  sect. 
149  authorises  the  improvement  of  streets,  though  sect.  154  must  no 
doubt  be  read  as  giving  them  implied  powers  in  that  behalf. 

Sect.  155  and  the  Public  Health  (Buildings  in  Streets)  Act,  1888  (51 


448  LOCAL  GOVERNMENT, 


No.  6.  —  BoUmoB  ▼.  Barton  Loeal  Boaxd.  —  Notof . 


&  52  Vict.,  c.  42)|  which  is  substituted  for  sect.  156,  now  repealed,  ena- 
ble an  urban  authority  to  regulate  the  line  of  buildings  in  a  street. 
As  to  these  enactments,  see  the  note  to  Lord  Auckland  v.  Westminster 
Board  of  Works,  and  Barlow  v.  Kensington  Vestry,  Nos.  10  and  11,  p. 
614,  post. 

Sect.  157  enables  an  urban  authority  to  make  bye-laws  with  respect, 
inter  alia,  to  "the  level  width  and  construction  of  new  streets,  and 
the  provisions  for  the  sewerage  thereof." 

Sect.  158  is  ancillary  to  sect.  157. 

By  sect.  160  the  provisions  of  the  Towns  Improvement  Glauses  Act, 
1847  (10  &  11  Vict.,  c.  34),  with  respect,  inter  alia,  to  naming  the 
streets  and  numbering  the  houses;  improving  the  line  of  the  streets  and 
removing  obstructions;  and  precautions  during  the  construction  and 
repair  of  streets,  —  are,  for  the  purposes  of  regulating  such  matters  in 
urban  districts,  incorporated  with  the  Act. 

By  sect.  161  provisions  are  made  with  respect,  inter  alia,  to  the 
lighting  of  streets  in  urban  districts. 

By  sect.  171  the  provisions  of  the  Towns  Police  Glauses  Act,  1847 
(10  &  11  Vict.,  c.  89),  with  respect,  inter  alia,  to  obstructions  and 
nuisances  in  the  streets,  are,  as  regards  urban  districts,  incoporated 
with  the  Act. 

The  word  "  street,"  in  the  incorporated  provisions  of  the  Acts  of  1847, 
apparently  retains  the  meaning  assigned  to  it  in  those  Acts.  See  per 
Lord  Blackburn  in  Portsmouth  Corporation  v.  Smith  (H.  L.  1885),  10 
App.  Gas.  364,  at  p.  371,  54  L.  J.  Q.  B.  473, 53  L.  T.  394.  The  definitions 
of  "street"  in  these  Acts  must  therefore  be  mentioned.  Sect. 3  of  the 
Towns  Improvement  Clauses  Act,  1847,  defines  "street "  as  including 
"  any  road,  square,  court,  alley,  and  thoroughfare."  And  sect.  3  of  the 
Towns  Police  Clauses  Act,  1847,  defines  "street"  as  including  "any 
road,  square,  court,  alley,  and  thoroughfare  or  public  passage." 

It  will  be  observed  that  the  legislation  in  the  Public  Health  Act, 
1875,  as  to  streets,  is  substantially  confined  to  urban  districts,  except 
so  far  as  urban  provisions  on  the  subject  have  been  put  in  force  in  rural 
districts. 

The  statutory  provisions  as  to  streets  in  London  corresponding  with 
those  of  the  Public  Health  Act,  1875,  above  noticed,  are  contained  partly 
in  the  Metropolis  Management  Acts  and  partly  in  the  Ijondon  Building 
Act,  1894  (57  &  58  Vict.,  c.  ccxiii.).  They  are  of  a  much  more  elaborate 
character  than  those  of  the  Public  Health  Act,  and  differ  from  those 
provisions  in  many  respects. 

The  definition  of  "street"  obtaining  for  the  purposes  of  the  Metrop- 
olis Management  Acts  (see  18  &  19  Vict.,  c.  120,  s.  250;  25  &  26  Vict., 
c.  102,  s.  112)  and  of  the  London  Building  Act,  1894  (see  57  &  58  Vict., 
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c.  ccxiii.  8.  5  (1)),  differ  but  little  from  that  in  the  Public  Health  Act 
except  that  the  expression  is  in  each  case  expressed  to  include  a  part 
of  a  highway,  road,  &c.  The  definition  in  the  London  Building  Act 
is,  however,  supplemented  by  a  clause  defining  ''  way  "  as  including 
'^  any  public  road  way  or  footpath  not  being  a  street  and  any  private 
road  way  or  footpath  which  it  is  proposed  to  convert  into  a  highway 
or  to  form  lay  out  or  adapt  as  a  street."  How  this  definition  of 
"way"  can  be  reconciled  with  the  definition  of  "street"  it  is  not 
easy  to  see. 

The  expression  "new  street,"  though  left  undefined  in  the  London 
Building  Act,  as  in  the  Public  Health  Act,  is  thus  defined  for  the  pur« 
poses  of  the  Metropolis  Management  Acts:  "The  expression  *new 
street '  shall  apply  to  and  include  all  streets  hereafter  to  be  formed  or 
laid  out,  and  a  part  of  any  such  street,  and  also  all  streets,  the  main- 
tenance  of  the  paving  and  roadway  whereof  had  not,  previously  to  the 
passing  of  this  Act,  been  taken  into  charge  and  assumed  by  the  com- 
missioners, trustees,  surveyors,  or  other  authorities  having  control  of 
the  pavements  or  highways  in  the  parish  or  place  in  which  such  streets 
are  situate,  and  a  part  of  any  such  street,  and  also  all  streets  partly 
formed  or  laid  out"  (25  &  26  Vict.,  c.  102,  s.  112). 

For  the  purposes  of  the  present  note  it  will  suffice  to  call  attention  to 
the  following  points  of  difference  between  the  statutory  provisions  as 
to  streets  in  London  and  those  obtaining  in  urban  districts  under  the 
Public  Health  Acts. 

In  London  the  provisions  relating  to  the  execution  of  works  of 
paving,  &c.,  at  the  cost  of  the  frontagers,  corresponding  with  those  in 
sect.  150  of  the  Public  Health  Act,  1875  (except  as  regards  sewering), 
are  confined  to  "new  streets,"  but  extend  to  new  streets  whether  they 
are  highways  repairable  by  the  inhabitants  at  large  or  not  (18  &  19 
Vict.,  c.  120,  s.  105;  25  &  26  Vict.,  c.  102,  s.  77). 

The  regulations  as  to  the  formation  and  laying  out  of  streets  in 
London  are  for  the  most  part  contained  in  the  statutes,  and  are  not, 
save  to  a  limited  extent,  a  matter  of  bye-laws. 

The  definition  of  "  street "  contained  in  the  Public  Health  Act, 
1875,  and  other  similar  definitions,  from  their  sweeping  character, 
naturally  lead  to  difficulty ;  as  of  course  the  substantive  enactments  in 
the  statutes  and  in  bye-laws  under  the  statutes  dealing  with  "streets  " 
are  framed  with  reference  to  streets  in  the  ordinary  sense,  and  are 
many  of  them  to  a  greater  or  less  extent  ill  adapted  to  numerous  places 
falling  within  the  definition. 

A  question  that  arises,  therefore,  is  whether  the  definition  is  to  be 
read  into  a  substantive  enactment  or  whether  it  is  to  be  regarded  as  ex- 
cluded by  the  context.    This  question  has  chiefly  arisen  with  reference  to 
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the  enactments  enabling  streets  to  be  paved  and  otherwise  dealt  with  at 
the  cost  of  the  frontagers.  In  Maiule  v.  BaUdan  Local  Board  (1883), 
10  Q.  B.  D.  394,  48  L.  T.  874,  it  was  held  that  a  road,  though  falling 
within  the  definition,  was  not  a  ^'street''  which  the  local  authority  had 
power  to  pave  at  the  cost  of  the  frontagers  under  sect  150  of  the  Public 
Health  Act,  1875,  though  it  seems  to  have  been  thought  that  the  defi- 
nition might  be  regarded  as  to  some  extent  enlarging  the  meaning  of 
**-  street "  for  the  purposes  of  that  section.  That  case  was  disapproved 
by  the  Court  of  Appeal  in  Portsmouth  Corporation  v.  Smith  (C.  A. 
1883),  13  Q.  B.  D.  184,  where  the  Court  expressed  the  opinion  that 
the  meaning  of  *' street"  in  the  corresponding  section  of  the  Towns 
Improvement  Clauses  Act,  1847,  was  governed  by  the  definition  in  that 
Act  above  quoted.  The  last-mentioned  case,  however,  went  to  the 
House  of  Lords  (Portsmouth  Corporation  y.  Smith  (H.  L.  1885),  10  App, 
Cajs.  364,  54  L.  J.  Q.  B.  473,  53  t.  T.  394);  and  there  Lord  Watson 
expressed  himself  as  unable  to  agree  with  the  Court  of  Appeal  in  holding 
that  "street"  in  the  enactment  in  question  embraces  every  kind  of  road 
or  highway  which  according  to  the  definition  it  may  include;  at  the 
same  time,  he  said,  he  thought  a  road  might  fairly  be  held  to  be  a  street 
within  the  meaning  of  that  enactment,  though  it  did  fall  somewhat 
short  of  the  popular  idea  of  street.  And  Lord  Blackburn  expressed 
a  similar  doubt  as  to  the  opinion  of  the  Court  of  Appeal  on  the  point. 
In  Reg.  v.  Bumup  (1886),  60  Justice  of  the  Peace,  598,  the  Divisional 
Court,  following  Maude  v.  Baildon  Local  Board,  supra,  held  that  the 
definition  was  not  to  be  read  into  sect.  150  of  the  Public  Health  Act, 
1875.  But  in  JouwU  v.  Idle  Local  Board  (C.  A.  1888),  36  W.  R.  530, 
the  Court  of  Appeal  reaffirmed  the  view  taken  by  that  Court  in  Poi'ts- 
mouth  Corporations.  Smith,  supra,  in  spite  of  the  disapproval  expressed 
by  Lords  Watson  and  Blackburn,  and  held  that  the  definition  must 
be  read  into  sect.  150.  And  this  decision  has  been  followed  by  the 
Divisional  Court  in  Fenwick  v.  Croydon  Union,  1891,  2  Q.  B.  216, 
60  L.  J.  M.  C.  161,  40  W.  R.  124.  In  this  connection  it  is  to  be  ob- 
served that  the  definition  has  been  deliberately  repeated  in  the  Private 
Street  Works  Act,  1892  (55  &  56  Vict.,  c.  57),  an  Act  dealing  exclu- 
sively with  the  paving,  &c.,  of  streets  at  the  expense  of  the  frontagers. 
Turning  now  to  a  consideration  of  the  meaning  of  the  definition,  — 
The  first  point  to  be  noticed  is  that  the  definition  is  inclusive ;  so 
that  what  is  a  ''street"  in  the  ordinary  sense  of  the  term  is  a  street 
within  the  substantive  enactments,  though  it  may  not  be  a  street  within 
the  definition.  This  has  been  held  to  be  so  in  the  case  of  turnpike 
roads  which  were  ''streets"  in  the  ordinary  sense  of  the  term.  Reg, 
V.  Fullford  (1864),  33  L.  J.  M.  C.  122 ;  Thomas  v.  Roberts  (1878),  43 
Justice  of  the  Peace,  574;  Nutter  v.  Aocrington  Local  Board  (C.  A. 
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1878),  4  Q.  B.  D.  876,  48  L.  J.  Q.  B.  487,  40  L.  T.  802,  affirmed  in  House 
of  Lords,  43  L.  T.  710.  Now  that  there  are  no  longer  any  turnpike 
roads,  it  is  hard  to  conceive  of  a  street  in  the  ordinary  sense  which  is 
not  also  within  the  definition ;  but  the  question  what  is  a  street  in  the 
ordinary  sense  is  still  important,  as  will  be  seen,  with  reference  to  the 
question  what  is  a  ''new  street;"  and  of  course  the  question  may  be 
important  on  Acts  not  containing  the  usual  elaborate  definition. 

The  next  point  to  be  noticed  is  that  the  question  whether  a  particular 
place  is  or  is  not  a  street  is  what  is  called  a  mixed  question  of  law 
and  fact;  or  to  put  it  otherwise,  it  is  a  question  as  to  the  correct  infer- 
ence of  fact  to  be  drawn  from  facts  in  the  strict  sense.  And  the  dis- 
tinction between  a  question  of  law  and  a  question  as  to  the  correct 
inference  of  fact  to  be  drawn  from  the  real  facts,  though  it  is  often  of  a 
most  metaphysical  character,  plays  a  great  part  in  the  decision  of  cases 
as  to  whether  a  particular  place  is  or  is  not  a  street,  and  in  other 
cases  of  a  like  character.  Such  questions  often  come  before  the  Court 
on  cases  stated  by  justices,  and  the  Court,  where  the  case  is  of  at  all 
a  border  line  character,  will  often  hold  that  the  question  is  one  of  fact 
which  the  justices  have  decided  or  ought  to  decide^  and  on  which  the 
decision  of  the  justices  cannot  be  reviewed.  The  unsatisfactory  feat- 
ure about  this  is  that  there  is  no  real  uniformity  of  practice  in  the 
matter.  One  Court  will  practically  draw  the  inference  for  itself  and 
disregard  the  finding  of  the  justices  almost  entirely,  while  another  will 
decline  to  review  the  justices'  finding  except  in  a  very  gross  case.  And 
indeed  there  can  be  no  real  uniformity  of  practice  on  a  matter  of  so 
intangible  a  nature  in  the  absence  of  continuity  in  the  personnel  of 
the  Court.  In  this  connection  Eeff.  v.  Shiel  (1884),  60  L.  T.  690,  may 
be  contrasted  with  Wood  v.  London  County  Council  (1895),  64  L.  J. 
M.  C.  276,  73  L.  T.  313,  44  W.  R.  144. 

The  definition  extends  to  places  which  are  not  highways;  that  is  to 
say,  which  are  not  dedicated  to  the  public.  And  places  which  were  not 
dedicated  have  in  numerous  cases  been  held  to  be  ''  streets  "  within  the 
definition.  See  Dodd  v.  St  Fancras  Vestry  (1869),  34  Justice  of  the 
Peace,  617;  St,  Mary,  Islington,  Vestry  v.  Barrett  (1874),  L.  R.  9  Q. 
B.  278,  43  L.  J.  M.  C.  85,  30  L.  T.  11,  22  W.  R.  402;  Taylor  v. 
Oldham  Corporation  (1876),  4  Ch.  D.  396,  46  L.  J.  Ch.  105,  35  L. 
T.  696,  25  W.  R.  178;  Midland  Railway  Co.  v.  Watton  (C.  A. 
1886),  17  Q.  B.  D.  30,  55  L.  J.  M.  C.  99,  64  L.  T.  482,  34  W.  R.  624; 
Daw  V.  London  County  Council  (1890),  69  L.  J.  M.  C.  112;  Reg,  v. 
Goole  Local  Board,  1891,  2  Q.  B.  212,  60  L.  J.  Q.  B.  617,  64  L.  T. 
696,  39  W.  R.  608.  On  the  other  hand,  in  its  application  to  roads,  &c., 
which  are  not  dedicated  the  definition  must  obviously  be  read  subject 
to  some  implied  limitation,  since  in  terms  the  definition  would  include 
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a  footpath  in  a  private  garden  and  other  places  to  which  it  obviously 
cannot  be  intended  to  extend.  And  in  several  cases  places  which  were 
undoubtedly  in  some  sense  roads  or  courts  have  been  held  nevertheless 
not  to  be  '^  streets  "  within  the  definition.  See  Metropolitan  Board  of 
Works  V.  Nathan  (1885),  54  L.  T.  423,  34  W.  R.  164;  London  County 
Council  V.  Davis  (1895),  64  L.  J.  M.  C.  212,  43  W.  R.  574;  Wood  v. 
London  County  Council  (1895),  64  L.  J.  M.  C.  276,  73  L.  T.  313,  44 
W.  R.  144.  It  is,  however,  impossible  to  infer  from  the  cases  with  any 
degree  of  exactness  the  nature  of  the  limitation  which  must  be  read 
into  the  definition.  Perhaps  the  best  statement  of  the  implied  limita- 
tion is  the  passage  in  the  judgment  of  Blackburn,  J.,  in  Dodd  v.  8t, 
Fancras  Vestry,  supra,  in  which  he  says  that  the  question  must  be 
mainly  one  of  the  '*  degree  of  publicity  in  the  lane  or  alley,"  and  that 
'^  therefore  common  sense  must  be  brought  in  aid  to  solve  each  case." 

It  may  be  added  that  in  CuHis  v.  Embery  (1872),  L.  R.  7  Ex.  369, 
42  L.  J.  M.  C.  39,  21  W.  R.  143,  the  definition  of  ''street"  in  the 
Town  Police  Clauses  Act,  1847  (10  &  11  Vict.,  c.  89),  was  held  to  be 
confined  to  roads,  &c.,  over  which  the  public  have  rights. 

Apart  from  questions  as  to  whether  a  particular  locality  is  or  is  not 
a  "  street "  there  is,  as  was  pointed  out  in  the  principal  case,  an  am- 
biguity in  the  expression,  since  while  it  is  perhaps  most  properly 
used  as  referring  to  the  roadway,  including  of  course  footways,  it  some- 
times includes  the  houses  at  the  sides  of  the  roadway.  On  this  point 
see,  in  addition  to  the  principal  case  and  the  cases  there  cited,  Taylor  v. 
OUham  Corporation  (1876),  4  Ch.  D.  395,  46  L.  J.  Ch.  105,  36  L.  T. 
696,  25  W.  R.  178,  where  the  definition  of  "street"  from  the  Imperial 
Dictionary  was  quoted  with  approval. 

In  the  principal  case,  though  a  discussion  of  the  meaning  of  "  street " 
was  involved,  the  main  question  was  whether  the  locus  in  quo  was  a 
new  street.  And  it  was  held  that  as  it  was  a  ''  new  street "  in  the  pop- 
ular sense  of  the  term,  it  was  a  "  new  street "  within  the  Public  Health 
Act,  although  it  had  long  been  a  "street"  within  that  Act  by  reason  of 
the  definition  of  that  expression ;  and  thus  the  principle  was  established 
that  an  old  highway  may  be  converted  into  a  "new  street"  by  the 
erection  of  buildings  at  the  side  of  it.  The  question  whether  buildings 
at  the  side  of  an  old  highway  convert  the  locus  in  quo  into  a  new  street 
generally  arises  in  the  provinces,  as  it  did  in  the  principal  case,  under 
bye-laws  relating  to  new  streets.  In  the  principal  case  the  bye-law 
was  in  an  intransitive  form;  but  modern  bye-laws  are  almost  invariably 
drawn  in  a  transitive  form,  i.  e,,  "every  person  who  shall  lay  out  a 
new  street"  shall,  for  instance,  "so  lay  out  such  street  that  the  width 
thereof  shall  be  "  so  many  feet  at  least.  Possibly  there  is  no  real  dis- 
tinction between  bye-laws  in  the  one  form  and  the  other;  but  the  mod- 
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ern  form  of  bye-laws  shows  with  greater  clearness  than  the  old  that  the 
real  question  in  cases  like  the  principal  case  is  whether  a  particular 
person  has  or  has  not  laid  out  a  new  street,  or  at  least  taken  part  in 
laying  out  a  new  street. 

It  might  be  thought  a  logical  deduction  from  the  principle  estab- 
lished in  the  principal  case  that  wherever  a  person  builds  a  house  at 
the  side  of  a  road  which  is  not  a  street  in  the  ordinary  sense  of  the 
term,  he  must  be  regarded  as  taking  part  in  the  laying  out  of  a  new 
street,  since  he  takes  a  step  towards  turning  the  road  into  a  street  in 
the  ordinary  sense  of  the  terra,  although  the  process  of  conversion  may 
not  be  completed  for  many  years  afterwards,  and  may  never  be  com- 
pleted. It  is,  however^  well  established  that  this  is  not  so,  and  that 
in  each  case  where  a  person  erects  buildings  at  the  side  of  a  road  which 
is  not  a  street  in  the  ordinary  sense,  it  is  a  question  of  fact  and  degree 
whether  he  is  by  so  doing  laying  out,  or  taking  part  in  laying  out,  a 
"new  street."  See  Williams  y.  Fouming  (1883),  48  L.  T.  672; 
Roberta  v.  Richards  (1890),  54  Justice  of  the  Peace,  693;  Gozzett  v. 
Maldon  Urban  Sanitary  Authority,  1894,  1  Q.  B.  327,  70  L.  T.  414; 
St  Georges  Local  Board  v.  Ballard  (C.  A.),  1895,  1  Q.  B.  702,  64  L. 
J.  Q.  B.  547,  72  L.  T.  345,  43  W.  R.  409;  Wetherby  Rural  District 
Council  V.  Hewling  (1897),  Local  Government  Chronicle,  69. 

It  is  curious  that  in  none  of  these  cases  has  it  been  held  that  what 
was  done  did  bring  the  person  building  within  the  operation  of  the 
bye-laws. 

It  is  no  doubt  desirable  that  persons  who  build  at  the  sides  of  old 
highways  should  be  under  an  obligation  to  fit  the  highway  to  some 
extent  for  use  as  a  "street''  in  the  ordinary  sense;  but  it  seems  de- 
sirable that  that  obligation  should  be  imposed  by  legislation  directed 
to  the  purpose,  and  not  by  means  of  legislation  intended  and  adapted 
to  touch  operations  of  a  totally  different  character. 

In  London  the  question  whether  building  operations  have  converted 
an  old  highway  into  a  new  street  generally  arises  under  the  enact- 
ments in  the  Metropolis  Management  Acts  which  have  been  referred  to, 
enabling  the  local  authorities  to  cause  "  new  streets  "  to  be  paved  at 
the  expense  of  the  frontagers.  These  Acts  define  the  expression  ^'  new 
street,''  but  the  definition  is  not  exclusive  and  the  enactments  in 
question  extend  accordingly  to  "new  streets"  in  the  ordinary  sense; 
and  therefore  to  old  highways  which  have  become  "  new  streets  "  by 
building  operations.  The  question  that  arises,  therefore,  is  not  whether 
a  particular  person  has  laid  out  a  "new  street,"  but  merely  whether 
the  locus  in  quo  has  become  a  new  street.  That  naturally  is  a  far 
simpler  question,  since  it  is  only  necessary  to  consider  whether  the 
locus  in  quo  was  a  street  in  the  ordinary  sense  at  some  previous  date 
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(apparently  the  date  of  the  Metropolis  Management  Act^  1855),  and  if 
not,  whether  it  has  since  become  such  a  street.  See  Found  y.  Flurw- 
stead  Board  of  Works  (1871),  L.  R.  7  Q.  B.  183,  41  L.  J.  M.  C.  51, 
25  L.  T.  461,  20  VV.  K.  177  j  Dryden  v.  Futney  Overseers  (1876), 
1  Ex.  D.  223,  34  L.  T.  69;  St.  GUes  CarnberweU  Vestry  v.  Crystal 
Falace  Co.  (C.  A.),  18i)2,  2  Q.  B.  33,  61  L.  J.  Q.  B.  802,  66  L.  T. 
840,  40  W.  R.  648. 

Under  the  Public  Health  Acts  the  expression  '*  new  street  *'  is  not 
confined  to  **  new  streets"  in  the  ordinary  sense,  but  extends  to  roads, 
&c.,  that  are  new  in  fact,  and  are  **  streets  "  by  virtue  of  the  definition; 
80  that,  for  example,  a  person  who  forms  a  new  road  without  any  build- 
ings at  the  sides  comes  within  bye-laws  as  to  '<  new  streets."  See  Rey. 
T.  Ooole  Local  Board,  supra.  In  London,  again,  a  road,  &c.,  maybe  a 
'*  new  street "  by  virtue  of  the  definition  of  that  expression,  and  doubt- 
less a  road,  &c.,  new  in  fact  is  a  **new  street  "  by  virtue  of  the  defini- 
tion of  "  street."  Quite  recently,  however,  in  Arter  v.  Hammersmith 
Vestry,  1897,  1  Q.  B.  646,  66  L.  J.  Q.  B.  460,  the  Divisional  Court 
refused  to  read  the  definitions  of  ''street"  and  ** new  street"  in  the 
Metropolis  Management  Acts  together  so  as  to  bring  within  the  oper- 
ation of  the  provisions  of  those  Acts  for  the  paving  of  new  streets  at 
the  cost  of  the  frontagers  an  old  road  which,  as  Cave,  J.,  said,  was 
neither  new  nor  a  street. 


No.  7.  — BONELLA  v,   TWICKENHAM  LOCAL  BOAED 
OF  HEALTH. 

HOLMES  V.   TWICKENHAM  LOCAL  BOAED  OF 
HEALTH. 

(c.  A.  1887.) 

No.  8.— BAEEY  AND  CADOXTON  LOCAL  BOAED  v. 

PAEEY. 

(1895.) 

RULE. 

The  power  of  the  local  authority  to  require  a  street  to 
be  "  sewered  "  (under  sect.  150  of  the  Public  Health  Act, 
1875),  and  in  default  to  execute  the  work  at  the  expense 
of  the  owners^  must  be  exercised  once  for  all  within  a  rea- 
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sonable  time  after  the  sewer  has  vested  in  the  local  author- 
ity (under  sect.  13).  But  the  power  to  require  the  street 
to  be  paved,  channelled,  &c.,  and  in  default  to  pave,  &c., 
at  the  owner's  expense,  may  be  exercised  from  time  to 
time  as  may  be  reasonably  considered  necessary. 

Bonella  v.  Twickenliani  Local  Board  of  Health. 
Holmes  v.  Twickenbam  Loeal  Board  of  Health. 

20  Q.  B.  D.  63-67  (s.  c  57  L.  J.  M.  C.  1 ;  58  L.  T.  2»9 ;  36  W.  R.  50). 

Local  GovemmefU  Acts.  —  Sewers.  —  Vesting  in  Local  Authority,  —  Sewer   [68] 
not  made  for  Person^s  oion  Profit.  —  Private  Street,  Sewer  in.  — 
Frontagers  not  liaUefor  Expenses  of  New  Sewer  where  AutJunity  once  satts- 
fied  with  (M  Sewer.  —  Public  HeaUh  Act,  1875  (38  dt  89  Vict,  c.  55),  ss. 
18,  15,  18,  150,  207. 

A  street  having  been  laid  oat  by  the  owners  of  a  bailding  estate,  a  sewer  was 
made  by  them  for  the  drainage  of  the  houses  in  the  street.  Subsequently,  in  the 
year  1868,  a  local  board  was  formed  whose  district  included  such  street.  The 
sewer,  which  discharged  into  the  Thames,  was  sufficient  for  the  purposes  of  the 
drainage  of  the  street,  assuming  that  draining  into  the  Thames  could  be  con- 
tinued. In  1884  the  local  board,  having  received  notice  from  the  Thames  Con- 
servators to  discontinue  the  discharge  of  sewage  into  the  Thames,  gave  notice 
under  sect.  150  of  the  Public  Health  Act,  1875,  to  the  frontagers  in  the  street 
to  make  a  new  sewer,  and  on  their  default  themselves  constructed  such  sewer 
and  sought  to  charge  the  expenses  upon  the  frontagers. 

Held  (affirming  the  decision  of  the  Queen's  Bench  Division),  that  the  original 
sewer  was  not  a  sewer  made  by  the  owners  for  their  own  profit,  and  therefore  had 
vested  in  the  board  under  the  Public  Health  Act ;  that  the  board,  not  having 
taken  any  steps  to  compel  the  frontagers  to  sewer  the  street  within  a  reasonable 
time  after  the  sewer  became  vested  in  them,  must  be  taken  to  have  been  satisfied 
with  the  sewer,  and  could  not  afterwards  pnMseed  against  the  frontagers  under 
sect.  150,  but  were  bound  themselves  to  keep  the  sewer  in  repair  under  sect  15 
of  the  Public  Health  Act,  1875,  and,  if  it  became  necessary,  to  enlarge  or  alter 
it  under  sect.  18 ;  and  that  consequently  the  expenses  of  constructing  the  new 
sewer  were  chargeable  noi  on  the  frontagers  but  on  the  general  district  rate. 

Appeals  from  the  judgment  of  the  Queen's  Bench  Divi- 
sion * (Huddleston,  B.,  and  A.   L   Smith,  J.)  (18  Q.  B.    [*64] 
D.  577),  upon  cases  stated  by  justices. 

The  facts  were  briefly  these. 

The  respondents  were  the  urban  sanitary  authority  for  the  dis- 
trict of  Twickenham.  The  appellants  were  the  respective  owners 
of  two  pieces  of  land  abutting  on  a  street  within  the  said  district 
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The  street  and  land  abutting  thereon  had  formerly  belonged  to  a 
company  called  the  CJonservative  Land  Society.  The  society,  prior 
to  1868,  in  which  year  the  respondents'  board  was  formed,  being 
the  owners  of  a  building  estate,  laid  out  the  street  in  question 
and  formed  a  sewer  for  the  drainage  of  the  houses  in  the  street 
This  sewer,  which  discharged  into  the  River  Thames,  was  suffi- 
cient for  the  drainage  of  the  street,  assuming  that  draining  into 
the  Thames  could  be  continued. 

In  1884,  the  respondents,  being  under  notice  from  the  Thames 
Conservators  to  discontinue  the  discharge  of  sewage  into  the 
Thames,  gave  notice  to  the  frontagers  in  the  street  under  sect  150 
of  the  Public  Health  Act,  1875,  to  make  a  new  sewer,  which 
was  to  be  a  tributary  to  the  respondents'  general  system  of  sewer- 
age, in  an  exactly  opposite  gradient  to  the  old  sewer,  falling  to 
certain  outfall  works  of  the  respondents.  The  frontagers  making 
default  in  the  construction  of  such  sewer,  the  respondents  con- 
structed it  themselves,  and  sought  to  recover  by  summary  pro- 
ceedings from  the  appellants  the  proportions  of  the  expenses 
apportioned  to  them  respectively.  The  magistrates  made  orders 
for  the  payment  by  the  appellants  of  the  amounts  claimed,  but 
the  Queen *s  Bench  Division  quashed  such  orders. 

The  respondents  appealed. 

Lumley  Smith,  Q.  C. ,  and  J.  P.  Grain,  for  the  respondents.  —  It 
is  contended  that  the  case  is  within  the  provisions  of  sect  150  of  the 
Public  Health  Act,  1875.  By  the  terms  of  that  section,  if  at  any 
time  a  private  street,  t.  e.,  a  street  not  being  a  highway  repairable 
by  the  inhabitants  at  large,  is  not  sewered  to  the  satisfaction  of 
the  authority,  they  may  take  proceedings  under  the  section  to 
compel  the  frontagers  to  sewer  it  This  sewer  did  not  vest  in 
the  respondents,  being  a  sewer  made  for  private  profit 
[*  65]  *  and  so  within  the  exception  in  sect  13.  It  was  made  by 
the  company  to  develop  their  own  estate. 

[Fry,  L.  J.  — Most  sewers  are  so  made;  so  that,  if  that  view 
were  correct,"  the  exception  would  almost  eat  up  the  rule.] 

Assuming  that  the  sewer  had  vested  in  the  authority,  that  fact 
would  not  render  the  terms  of  the  section  inapplicable,  provided 
the  street  continued  to  be  a  private  street,  i.  e. ,  not  repairable  by 
the  inhabitants  at  large.  There  is  no  limit  in  the  terms  of  the 
section  with  regard  to  the  period  at  which  the  authority  may  be 
dissatisfied  with  the  sewerage  of  the  street.     Even  if  an  authoiity 
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were  once  satisfied  with  the  existing  sewerage  of  a  street,  new 
circumstances  may  arise  rendering  the  existing  sewer  no  longer 
satisfactory  to  them.  There  is  no  ground  here,  however,  for 
assuming  that  the  respondents  ever  were  satisfied  with  this  sewer. 

[Frv,  L  J.  —  Is  it  not  their  duty  under  the  Act  to  see  that  the 
sewers  within  their  district  vested  in  them  are  sufficient  and  satis- 
factory? Must  they  not  be  taken  to  have  performed  that  duty 
with  regard  to  this  sewer  after  it  vested  in  them  ?  From  1868  to 
1884  they  evinced  no  dissatisfaction  with  this  sewer.] 

It  was  sufficient  for  the  street  as  long  as  the  outfall  into  the 
Thames  was  allowed.  Assuming  that  they  were  satisfied  with  it 
once,  now  that  the  outfall  is  no  longer  available,  circumstances 
have  arisen  under  which  they  are  dissatisfied  with  it,  and  the  pro- 
visions of  sect.  150  apply. 

[Lord  EsHER,  M.  R  —  On  that  construction  of  the  Act  it  would 
seem  that,  if  a  local  board  at  any  time  thought  it  desirable  with 
regard  to  the  general  requirements  of  the  district  to  alter  their 
system  of  sewerage,  they  might  order  the  frontagers  in  a  private 
street  to  construct  a  new  sewer  in  relation  to  such  general  require- 
ments, although  the  existing  sewer  was  quite  sufficient  for  the  pur- 
poses of  the  street  ] 

It  may  be  that  the  dissatisfaction  must  have  relation  to  the 
requirements  of  the  street 

Bosanquet,  Q.  C. ,  Edwyn  Jones,  and  A.  Powell,  for  the  appel- 
lants, were  stopped.  They  cited  Ftilham  Board  of  Works  v. 
Goodvrin,  1  Ex.  D.  400. 

*  Lord  EsHER,  M.  R  —  In  this  case,  when  the  local  board  [•  66] 
was  constituted  and  the  provisions  of  the  Public  Health 
Act  applicable  to  sewers  came  into  operation  in  their  district, 
there  was  a  sewer  under  this  street  for  the  purpose  of  draining  the 
houses  in  it,  which  had  been  made  by  the  company  mentioned  in 
the  case.  We  are  of  opinion  that  that  sewer  did  not  come  within 
the  exception  in  sect  43  of  the  Public  Health  Act,  1848,  or  that  in 
sect.  13  of  the  present  Act,  not  being  a  sewer  made  by  any  person  for 
his  own  profit  or  any  company  for  the  profit  of  their  shareholders. 
That  being  so,  it  was  a  sewer  which,  when  the  local  board  came 
into  existence  and  the  provisions  of  the  Public  Health  Acts  became 
applicable,  vested  in  the  local  board.  The  moment  it  so  vested  it 
was,  as  it  appears  to  me,  their  duty  to  see  whether  that  sewer  was 
sufficient  for  the  drainage  of  the  street  for  the  purposes  of  which  it 
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was  then  used.  If  they  were  not  satisfied  with  it,  they  would, 
I  think,  at  that  time  have  had  power  to  deal  with  it  under  the 
provisions  of  the  Public  Health  Act,  1848,  now  re-enacted  by  sect. 
150  of  the  Public  Health  Act,  1875.  It  being  their  duty  then  to 
consider  whether  it  was  sufficient  or  not,  they  would  be  entitled, 
I  think,  to  a  reasonable  time  within  which  to  make  up  their 
minds  whether  it  was  so,  and  whether  they  should  act  under  those 
provisions.  But  if  after  the  lapse  of  a  reasonable  time  they  have 
done  nothing  sind  expressed  no  view  on  the  subject,  I  think  that 
must  be  taken,  for  the  purpose  of  the  application  of  these  sections, 
to  be  conclusive  as  a  matter  of  fact  that  at  that  time  they  were 
satisfied  with  the  sewer  for  the  purposes  for  which  it  was  then 
used.  When  once  they  are  so  satisfied,  I  think  they  can  no  longer 
bring  into  play  the  provisions  of  sect  150.  In  my  opinion  the  pro- 
visions of  the  section  with  regard  to  the  sewerage  of  the  street  by 
the  frontagers  can  only  be  brought  into  play  within  the  reasonable 
time  during  which  the  board  are  entitled  to  say  that  they  are  dis- 
satisfied with  the  existing  sewer.  If  they  were  no  longer  able  to 
have  recourse  to  the  provisions  of  that  section,  what  would  be 
their  duty  with  regard  to  the  sewer  ?  The  sewer  being  vested  in 
them,  they  would  be  bound  to  keep  it  in  repair  under  sect  15  of  the 
Public  Health  Act,  1875,  for  the  purposes  for  which  it  existed, 

and,  if  at  any  time  they  came  to  the  conclusion  that  it 
[*  67]  was  not  sufficient,  *  they  would  be  entitled  under  sect  18  to 

enlarge  it,  or  alter  the  course  of  it,  or  close  it  If  the  cir- 
cumstances arose  under  which  they  would  be  entitled  to  do  so 
under  sect  18,  then  I  think  it  would  be  their  duty  to  do  so  under 
that  section.  In  that  case,  by  the  provisions  of  sect  207,  the  ex- 
penses of  performing  such  duty  would  be  payable  out  of  the 
general  district  rate  and  not  by  the  frontagers.  That  seems  to  me 
to  be  the  true  construction  of  these  enactments,  and  I  think  it  is 
the  construction  put  upon  them  in  the  Court  below,  with  whose 
decision  we  agree.  In  thus  deciding  it  appears  to  me  that  we  are 
following  the  same  line  of  reasoning  as  that  applied  by  the  Ex- 
chequer Division  in  the  case  of  Fulham  Board  of  Works  v.  Good- 
wiuy  1  Ex.  D.  400.  That  decision  is  not  strictly  in  point  because 
it  is  upon  another  statute,  but  it  seems  to  me  that  a  similar  line 
of  reasoning  to  that  applied  in  that  case  is  applicable  to  the 
present  statute,  because  it  is  the  only  one  by  which  the  provisions 
of  the  statute  can  be  made  reasonable.     Any  other  construction 
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would,  I  think,  make  the  provisions  of  the  statute  so  oppressive 
that  it  is  impossible  to  suppose  that  the  Legislature  intended  any 
such  thing.  For  these  reasons  I  think  the  judgment  of  the  Court 
below  was  right,  and  should  be  affirmed. 

Bo  WEN  and  Fry,  L.  JJ.,  concurred.  Appeal  dmnissecL 


T&e  Barry  and  Cadozton  Local  Board  v.  Parry. 

1896,  2  Q.  B.  110-117  (s.  c.  64  L.  J.  Q.  B.  512 ;  72  L.  T.  692j  43  W.  B.  604). 

liOcdl  Government  —  Streets.  —  Pacing  Expenses,  —  Liability  of  Front-    [110] 
ager.-'PuUic  HeaUh  Act,  1875  (38  dt  39  Viet,^  c.  55),  s.  150. 

Under  sect.  150  of  the  PuMio  Health  Act,  1875,  an  urban  sanitary  authority 
has  power  to  require  the  owner  of  premises  fronting  on  a  street,  not  being 
a  highway  repairable  by  the  inhabitants  at  large,  to  pave  and  channel  such 
street,  notwithstandiog  that  it  has  already  been  paved  and  channelled  to  the 
satbfaction  of  such  authority. 

Appeal  from  a  decision  of  the  Judge  of  the  Cardiff  County 
Court 

The  action  was  brought  to  recover  (inter  alia)  the  expenses 
incurred  by  the  plaintiffs  in  paving  and  channelling  two  streets. 

The  following  facts  appeared  from  the  Judge's  notes:  — 

Prior  to  1889  the  streets  in  question  were  laid  out  as  private 
streets  by  the  then  owners  of  the  land.  At  that  time  the  streets 
were  within  the  district  and  jurisdiction  of  the  Cardiff  Union 
rural  sanitary  authority,  who  approved  the  plans  and  specifica- 
tions deposited  by  the  owners,  and  the  streets  were  paved  and 
channelled  in  accordance  with  such  plans  and  specifications. 

In  1889  the  plaintiff  board  was  constituted  the  urban  sani- 
tary authority  of  the  district  under  the  Public  Health  Act,  1875 
(38  &  39  Vict,  c.  55).  The  plaintiffs  expressed  no  dissatisfac- 
tion with  the  paving  and  channelling  of  the  two  streets  until 
1891,  when  their  surveyor  gave  notice,  under  sect  150  of  the 
Public  Health  Act,  1875,^  to  the  defendant  and  other  owners  of 

1  The  Pnblic  Health  Act,  1675  (38  &  anthorlty,  snch  authority  may,  hy  notice 

39  Vict.,  c.  55),  8. 150 :  "  Where  any  street  addressed  to  the  respective  owners  or  oo- 

within  any  nrban  district  (not  being  a  cupiersof  the  premises  fronting,  adjoining, 

highway  repairable  by  the  inhabitants  at  or  abutting  on  sach  parts  thereof  as  may  be 

large),  or  the  carriage-way,  footway,  or  required  to  be  sewered  .  . .  paved  ...  or 

any  other  part  of  sach  street  is  not  sew-  channeUed,  require  them  to  sewer  . . .  pave 

ered  . .  .  paved  . . .  channelled,  and  made  .  .  .  channel,  or  make  good  .  .  .  the  same 

good  ...  to  the  satisfaction  of  the  urban  within  a  time  to  be  specified  in  such  no- 
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[*111]  ♦property  abutting  upon  the  streets  to  pave  and  channel 
them  according  to  plans  and  sections  made  under  the 
direction  of  the  surveyor.  The  streets  had  not  become  highways 
repairable  by  the  inhabitants  at  large.  The  defendant  having 
failed  to  comply  with  the  notice,  the  plaintiffs  did  the  work 
themselves,  and  sued  the  defendant  to  recover  the  apportioned 
amount,  which  was  under  £50,  of  the  expenses  incurred  by  them 
in  so  doing. 

The  County  Court  Judge  was  of  opinion  that,  as  the  Cardiff 
Union  rural  sanitary  authority  had  approved  the  plans  submitted 
to  them,  and  as  the  paving  and  channelling  work  had  been  prop- 
erly done  in  accordance  with  those  plans,  they  must  be  held  to 
have  been  satisfied  with  such  work;  and,  further,  that  as  Uie 
plaintiffs  had  not  expressed  any  dissatisfaction  with  the  work  so 
done,  and  had  not  taken  smy  steps  showing  such  dissatisfaction 
within  a  reasonable  time  after  they  had  become  the  local  authority 
of  the  district,  they  also  must  be  taken  to  have  been  satisfied  with 
the  work;  and,  on  these  grounds,  he  gave  judgment  for  the  de- 
fendant in  respect  of  the  expenses  of  paving  and  channelling. 

The  plaintiffs  appealed. 

F.  Lowe  (J.  Plews  with  him)  for  the  appellants.  — There  is  no 
suflScient  evidence  that  the  rural  authority  or  the  plaintiffs  ever 
approved  the  paving  and  channelling  work  done  by  the  owners  on 
the  two  streets  in  question.  The  rural  authority  had  no  power 
to  approve  such  work,  because  the  power  was  never  given  to  them 
by  order  of  the  Local  Government  Board.  The  County  Court 
Judge  was  wrong  in  holding  that  the  plaintiffs  approved  of  the 
work  because,  after  they  came  into  existence  as  the  urban  sanitary 
authority  of  the  district,  they  expressed  no  dissatisfaction  with 
it  Whether  the  plaintiffs  were  satisfied  or  not  they  could,  under 
sect.  150  of  the  Public  Health  Act,  1875,  call  upon  the  frontagers 
to  pave  and  channel  the  streets  again  so  long  as  they  had  not 
become  highways  repairable  by  the  inhabitants  at  large. 
[« 112]  *  By  the  Private  Street  Works  Act,  1892  (55  &  56  Vict ,  c. 
57),  s.  20  (which  has  been  adopted  by  the  urban  authority 
in  this   case),  the  owners  can   compel   the   urban   authority   to 

tice.  ...  If  sach  notice  is  not  complied  .  .  .  the  expenseii  incarred  by  them  in  bo 
with,  the  urban  authority  may,  if  they  doing  from  the  owners  in  default  accord- 
think  fit,  execute  the  works  mentioned,  ing  to  the  frontage  of  their  respective 
or  referred  to  therein ;  and  may  recover  premises,"  &.c. 
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declare  any  street,  which  has  been  paved,  channelled,  &c. ,  to  their 
satisfaction,  to  be  a  highway  repairable  by  the  inhabitants  at 
laige.  These  streets  not  having  been  paved  and  channelled  to  the 
plaintiff's  satisfaction,  the  owners  remain  liable  to  do  the  work. 
The  cases  which  have  been  decided  with  respect  to  sewers  do  not 
apply  to  the  paving  and  channelling  of  private  streets,  because  by 
sects.  13  and  15  of  the  Public  Health  Act,  1875,  all  sewers  vest 
in  the  local  authority  and  are  repairable  by  them. 

C.  J.  Jackson  for  the  respondent  — The  paving  and  channelling 
having  been  done  to  the  satisfaction  of  the  rural  authority,  and  a 
long  period  of  time  having  elapsed  without  any  expression  by 
the  plaintiffs  of  their  dissatisfaction,  the  latter  must  be  taken  to 
have  been  satisfied  within  the  meaning  of  sect.  150.^  That  section 
should  receive  the  reasonable  construction  which  was  put  upon  it 
in  Fulham  Board  of  Works  v.  Goodmn,  1  Ex.  D.  400;  Bonella 
V.  Twickenham  Local  Board  of  Health,  18  Q.  B.  D.  577,  20  Q. 
B.  D.  63*  (p.  455,  ante)\  B,nA  ffomsey  Local  Board  v.  Davis  [1893], 
1  Q.  B.  756.  .Those  were  all  cases,  it  is  true,  relating  to  sewers ; 
but  sewering  is  included  in  sect  150  as  well  as  paving  and  channel- 
ling, and  for  the  purpose  of  construing  that  section  the  work  done 
on  the  surface  of  the  street  must  be  treated  in  the  same  way  as  the 
making  of  sewers.  It  would  be  an  unreasonable  and  oppressive 
construction  to  hold  that  the  frontager  was  liable  from  time  to 
time  and  for  ever  to  be  called  upon  to  level,  pave,  and  channel  a 
street  which  was  not  a  highway  repairable  by  the  inhabitants  at 
large ;  and,  at  any  rate,  where  the  Private  Street  Works  Act,  1892, 
has  not  been  adopted,  he  cannot  compel  the  local  authority  to 
take  over  the  street  The  Legislature  cannot  have  intended  to 
cast  such  a  burden  upon  frontagers.  The  decision  of  the  County 
Court  Judge  was  right 

Lord  EussELL  of  Killowen,  Ch.  J.  —With  great  respect  for  the 
learned  County  Court  Judge  I  think  his  judgment  in  this  case 
was  wrong.  The  facts  are  these:  The  defendant  was 
owner  of  *  property  abutting  upon  two  streets.  In  1886  [*  113] 
those  streets  were  within  the  jurisdiction  of  the  then 
existing  local  authority,  which  was  the  Cardiff  Union  rural  sani- 
tary authority ;  and  whilst  they  were  within  that  jurisdiction  it  is 
clear  that  houses  were  built  by  the  owners  of  the  land,  and  plans 
and  specifications  were  prepared  and  submitted  to  ti^e  rural 
authority  setting  forth  how  the  owners  proposed  to  deal  with  the 
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matters  —  paviog,  channelling,  and  so  forth  —  referred  to  in  sect 
150  of  the  Public  Health  Act,  1875.  It  also  appears  that  those 
plans  and  specifications  were  approved  by  the  rural  authority.  It 
was  argued  that  the  rural  authority  had  no  authority  to  approve 
them ;  but  in  the  view  I  take  of  the  case  it  becomes  immaterial 
to  consider  whether  they  had  or  had  not  It  further  appears  that, 
following  on  the  approval  of  the  plans,  the  work  was  done  by  the 
owners.  It  does  not  appear  that  there  was  any  express  approval 
by  the  rural  authority  of  the  work,  but  the  County  Court  Judge 
has  found  that  the  work  was  properly  done  according  to  the  plans, 
and  that  no  objection  to  the  work  was  taken  by  the  rural  authority. 
It  is,  therefore,  not  an  unfair  presumption  that  they  did  approve 
of  the  work  so  done.  The  area  within  which  are  the  two  streets 
remained  within  the  jurisdiction  of  the  rural  authority  until  the 
year  1888,  and  at  the  end  of  that  year  or  the  beginning  of  1889 
the  present  urban  sanitary  authority  came  into  existence.  It  has 
been  suggested  on  behalf  of  the  defendant  that  they  ought  straight- 
way to  have  made  up  their  minds  whether  the  work  of  paving, 
channelling,  &c.,  the  two  streets  was  satisfactory  or  not,  and  to 
have  expressed  their  opinion  upon  it.  If  it  be  necessary  to  decide 
that  question,  I  do  not  think  that  the  urban  authority  were  so 
bound.  It  would  cause  very  great  inconvenience  and  expense  if 
we  were  to  hold  that  urban  authorities  were  bound,  immediately 
upon  coming  into  existence,  to  give  notices  wholesale  as  to  all 
the  streets  within  their  jurisdiction,  not  being  highways  repair- 
able by  the  inhabitants  at  large,  the  paving,  channelling,  &c.,  of 
which  they  might  think  unsatisfactory.  In  August,  1891,  the 
urban  authority  gave  notice  to  the  defendant  calling  upon  him  to 
do  certain  things  with  respect  to  the  paving,  channelling,  &c. ,  of 

the  two  streets.  He  did  not  comply  with  that  notice,  and 
[*114]   thereupon  the  urban  *  authority  did  the  work  themselves. 

The  question  is  whether,  with  respect  to  the  items  of 
paving  and  channelling,  the  urban  authority  are  entitled,  on  the 
facts  of  this  case,  to  enforce  against  the  defendant,  as  owner  of 
land  abutting  on  the  streets,  payment  of  the  expenses  they  have 
incurred.  That  depends  mainly  upon  what  is  the  true  construc- 
tion of  sect  150  of  the  Public  Health  Act,  1875.  In  order  to  get  at 
its  meaning  it  may  be  well  to  contrast  it  with  sect  149.  That  sec- 
tion is  addressed  to  the  case  of  streets  which  at  the  time  of  the 
passing  of  the  Act  were,  or  which  might  at  any  time  thereafter 
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become,  highways  repairable  by  the  inhabitants  at  large ;  and  the 
effect  is  to  vest  those  streets  in,  and  place  them  under  the  control 
of,  the  urban  authority,  and,  further,  to  put  upon  such  authority 
the  obligation  to  see  that  such  streets  are  paved,  channelled,  and 
repaired  as  occasion  may  require.  Sect  150  relates  to  private 
streets.  It  enacts  [his  Lordship  read  sect  150].  What  is  the  proper 
construction?  It  was  urged  by  counsel  for  the  defendant  that 
there  had  already  been  a  satisfaction  of  a  local  authority  as  to  the 
condition  of  the  streets  in  question,  —  namely,  during  the  existence 
of  the  rural  authority,  —  that  such  satisfaction  having  once  been 
expressed,  there  was  an  absence  of  all  obligation  on  the  present 
owner  to  do  anything  more ;  and  that  anything  more  which  might 
be  required  must  be  done  by  the  urban  authority.  Now,  it  is  not 
so  unreasonable,  as  at  first  sight  it  may  appear,  that  the  obligation 
should  remain  upon  the  owner,  because  the  better  the  condition  in 
which  the  streets  are  kept  with  respect  to  works  of  paving,  chan- 
nelling, &c.,  the  more  convenient  and  the  easier  to  let  is  the 
owner's  property.  There  are  also  certain  things  which  must  be 
borne  in  mind  by  the  public  authority.  They  have  to  see,  having 
regard  to  the  health  and  convenience  of  the  neighbourhood,  that 
these  private  streets  are  kept  in  a  proper  condition.  Is  there 
anything  in  sect  150  which  shows  that  the  work  must  be  done  by 
the  owners  once  for  all  ?  I  find  nothing  of  the  kind,  and  I  can 
see  no  satisfactory  reason  why  it  should  be  so.  The  same  view 
would  apply  to  sewering,  except  that  in  another  part  of  the  Act  are 
to  be  found  a  set  of  provisions  —  to  which  I  will  presently  refer 
—  which  put  the  sewers  in  a  different  position  from  the 
other  matters  specified.  Reading  sect  150  according  to  *  its  [*  115] 
literal  and  natural  meaning,  I  am  of  opinion  that  so  long 
as  a  street  has  not  become  repairable  by  the  inhabitants  at  large, 
and  is  not  paved  and  channelled  to  the  reasonable  satisfaction  of 
the  urban  authority,  they  may  call  upon  the  frontagers  to  do  what 
is  necessary  in  these  respects.  As  to  sewers,  sects.  13  and  15  show 
how  differently  they  are  treated.  Under  the  operation  of  sect  13 
all  existing  and  future  sewers,  with  certain  exceptions  immaterial 
to  consider  here,  are  vested  in  the  local  authority ;  and  by  sect  15 
they  are  bound  to  repair  such  sewera  It  was  said  to  be  a  great 
hardship  on  the  owner  that  he  should  be  subject  to  the  recurring 
demands  of  the  local  authority  in  these  respects  of  paving  and 
channelling,  but  we  ought  not  to  assume  that  local  authorities 
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desire  to  act  capriciously.  If  they  ought  reasonably  to  be  satis- 
fied with  the  coudition  of  a  private  street  it  is  not  enough,  in 
order  to  justify  them  in  proceeding  under  sect.  150,  to  say  that 
they  are  dissatisfied.  It  was  said  that  the  local  authority  might 
for  ever  go  on  requiring  the  frontager  to  do  works  to  the  street, 
because  there  is  no  obligation  upon  them  to  take  over  the  street 
and  so  relieve  the  frontager.  It  must  be  borne  in  mind,  however, 
that  in  many  cases  the  parties  themselves,  for  the  sake  of  their 
own  privacy  and  convenience,  would  object  to  private  streets  being 
taken  over  and  made  repairable  by  the  inhabitants  at  large,  and 
I  confess  that  that  suggestion  has  little^  weight  with  me.  We 
must  give  effect  to  sect  150  according  to  the  plain  grammatical 
meaning  of  what  the  Legislature  has  said,  unless  there  is  something 
in  the  context  which  compels  us  to  adopt  some  other  meaning.  If 
I  saw  any  indication  that  the  County  Court  Judge  had  proceeded 
upon  the  ground  that  the  local  authority  were  not  reasonable  in 
their  demand,  and  that  they  ought  to  have  been  satisfied  with  the 
condition  of  these  two  streets,  I  should  be  very  loath  to  interfere 
with  his  decision;  but  there  is  no  suggestion  whatever  of  that 
kind.  It  is  not  suggested  that  the  local  authority  were  not  justi- 
fied in  saying  that  the  streets  were  not  in  a  reasonable  condition 
of  repair.  The  County  Court  Judge  seems  to  have  thought  that 
because  a  local  authority  had  at  one  time  approved  of  their  condi- 
tion, that  was  enough  to  discharge  the  owners  from  the  obliga- 
tion of  doing  anything  more.  For  the  reasons  given  I  do 
[*116]  *not  agree  with  that  view.  The  reference  I  have  made 
to  sects.  13  and  15  of  the  Act  renders  it  unnecessary  to  say 
anything  about  the  authorities  which  have  been  cited.  They  all 
relate  to  the  case  of  sewers.  The  appeal  must  be  allowed,  and 
the  matter  will  be  further  dealt  with,  according  to  an  agreement 
which,  we  are  told,  has  been  made  between  the  parties. 

Charles,  J.  —  I  am  of  the  same  opinion.  It  is  clear  that  the 
County  Court  Judge  founded  his  decision  on  the  facts  that  the 
rural  authority  in  the  first  place,  and  the  plaintiffs  afterwards,  had 
approved  of  the  work  done  to  these  two  streets,  and  he  considered 
that  to  be  decisive  in  favour  of  the  defendant  I  cannot  agree 
with  the  view  he  seems  to  have  taken  of  the  construction  of  sect  150. 
It  seems  to  me  that  unless  and  until  a  street  has  been  declared, 
under  sect  152,  a  highway  repairable  by  the  inhabitants  at  large, 
so  much  of  sect  150  as  relates  to  levelling,  paving,  metalling,  flag- 
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ging,  channelling,  and  repairing  may  be  put  in  operation  as  often 
as  required.  Sewering  is  in  a  diflferent  position,  because  sects.  13 
and  15  vest  sewers  in  the  local  authority,  and  cast  upon  them  the 
obligation  to  repair.  Streets,  on  the  other  hand,  do  not  vest  in 
the  local  authority  until  they  have  become  highways  repairable 
by  the  inhabitants  at  large.  The  case  cited  with  respect  to 
sewers  have,  therefore,  no  application  to  such  streets,  as  to  which 
the  obligation  to  repair  remains  with  the  owners.  In  Corporation 
of  Portsmouth  v.  Smith,  13  Q.  B.  D.  184,  10  App.  Gas.  364,  it 
was  held  that  when  once  the  owner  had,  at  the  instance  of  the 
corporation,  done  works  of  paving  and  flagging,  they  could  not 
be  compelled  to  do  the  work  over  again ;  but  in  that  case  there 
was  a  local  Act  which,  by  reference  to  the  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict,  c  34),  provided  that  when  once 
the  occupiers  of  the  land  abutting  upon  the  street  had  done  the 
work  the  street  should  be  repairable  by  the  corporation.  Similar 
provisions  are  contained  in  the  Metropolitan  Acts.  But  here  no 
such  duty  is  cast  upon  the  local  authority,  so  long  as  the  street 
has  not  become  a  highway  repairable  by  the  inhabitants  at  large. 
I  am  unable  to  see  why,  under  sect  150  of  the  Public  Health 
Act,  1875,  the  local  authority  should  not  call  upon  the 
•owners  to  repair  streets  which  have  not  become  repair-  [*117] 
able  by  the  inhabitants  at  large,  when  and  so  often  as  the 
case  requires.  Appeal  allowed. 

ENGLISPI  NOTES. 

Sect.  150  of  the  Public  Health  Act,  1875,  on  which  the  principal 
cases  turned,  is  as  follows:  — 

**  Where  any  street  within  any  urban  district  (not  being  a  highway 
repairable  by  the  inhabitants  at  large)  or  the  carriageway  footway  or 
any  other  part  of  such  street  is  not  sewered  levelled  paved  metalled 
flagged  channelled  and  made  good  or  is  not  lighted  to  the  satisfaction 
of  the  urban  authority,  such  authority  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises  fronting  adjoining  or 
abutting  on  such  parts  thereof  as  may  require  to  be  sewered  levelled 
paved  metalled  flagged  or  channelled,  or  to  be  lighted,  require  them 
to  sewer  level  pave  metal  flag  channel  or  make  good  or  to  provide 
proper  means  for  lighting  the  same  within  a  time  to  be  specified  in 
such  notice. 

"Before  giving  such  notice  the  urban  authority  shall  cause  plans 
and  sections  of  any  Btructural  works  intended  to  be  executed  under 
VOL.  XVI.  —  80 
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this  section,  and  an  estimate  of  the  probable  cost  thereof,  to  be  made 
under  the  direction  of  their  surveyor,  such  plans  and  sections  to  be  on 
a  scale  of  not  less  than  one  inch  for  eighty-eight  feet  for  a  horizontal 
plan,  and  on  a  scale  of  not  less  than  one  inch  for  ten  feet  for  a  vertical 
section,  and,  in  the  case  of  a  sewer,  showing  the  depth  of  such  sewer 
below  the  surface  of  the  ground :  such  plans  sections  and  estimate  shall 
be  deposited  in  the  office  of  the  urban  authority,  and  sball  be  open  at 
all  reasonable  hours  for  the  inspection  of  all  persons  interested  therein 
during  the  time  specified  in  such  notice;  and  a  reference  to  such  plans 
and  sections  in  such  notice  shall  be  sufficient  without  requiring  any 
copy  of  such  plans  and  sections  to  be  annexed  to  such  notice. 

<'If  such  notice  is  not  complied  with,  the  urban  authority  may,  if 
they  think  fit,  execute  the  works  mentioned  or  referred  to  therein;  and 
may  recover  in  a  summary  manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default,  according  to  the  frontage  of  their 
respective  premises,  and  in  such  proportion  as  is  settled  by  the  surveyor 
of  the  urban  authority,  or  (in  case  of  dispute)  by  arbitration  in  manner 
provided  by  this  Act;  or  the  urban  authority  may  by  order  declare  the 
expenses  so  incurred  to  be  private  improvement  expenses. 

''The  same  proceedings  may  be  taken,  and  the  same  powers  may  be 
exercised,  in  respect  of  any  street  or  road  of  which  a  part  is  or  may  be 
a  public  footpath  or  repairable  by  the  inhabitants  at  large  as  fully  as  if 
the  whole  of  such  street  or  road  was  a  highway  not  repairable  by  the 
inhabitants  at  large." 

The  section  is  supplemented  by  sects.  161  and  152. 

Sect.  151  exempts  incumbents  and  ministers  of  churches  and  places 
of  worship  from  liability  to  expenses  under  sect.  150  in  certain  cases. 

Sect.  152  is  as  follows :  — 

"When  any  street  within  any  urban  district  not  being  a  highway 
repairable  by  the  inhabitants  at  large  has  been  sewered  levelled  paved 
flagged  metalled  channelled  and  made  good  and  provided  with  proper 
means  of  lighting  to  the  satisfaction  of  the  urban  authority,  such 
authority  may,  if  they  think  fit,  by  notice  in  writing  put  up  in  any 
part  of  the  street,  declare  the  same  to  be  a  highway,  and  thereupon  the 
same  shall  become  a  highway  repairable  by  the  inhabitants  at  large ; 
and  every  such  notice  shall  be  entered  among  the  proceedings  of  the 
urban  authority. 

**  Provided  that  no  such  street  shall  become  a  highway  bo  repairable, 
if  within  one  month  after  such  notice  has  been  put  up  the  proprietor 
or  the  majority  in  number  of  proprietors  of  such  street,  by  notice  in 
writing  to  the  urban  authority,  object  thereto,  and  in  ascertaining 
such  majority  joint  proprietors  shall  be  reckoned  as  one  proprietor." 

Provisions  of  the  character  of  sects.  160-152  of  the  Public  Health 
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Act,  1875,  have  long  been  a  feature  of  legislation  dealing  with  town 
government,  and  are  to  be  found  in  many  local  Acts,  as  also  in  the 
Metropolitan  Acts.  Enactments  of  the  kind,  however,  differ  much  in 
detail  from  one  another. 

The  sections  of  the  Act  of  1875  are  taken  with  little  substantial 
alteration  from  sects.  69  and  70  of  the  Public  Health  Act,  1848  (U 
&  12  Vict.,  c.  63),  as  explained  by  sect.  13  of  the  First  Public  Health 
Supplemental  Act,  1852  (15  &  16  Vict.,  c.  42),  and  amended  by  sect.  38 
of  the  Local  Government  Act,  1858  (21  &  22  Vict.,  c.  98). 

The  ordinary  practice  is  to  cause  a  street  to  be  dealt  with  under 
sect.  150,  and  then  at  once  declare  it  a  highway  and  render  it  repairable 
by  the  inhabitants  at  large  under  sect.  152.  But  it  is  not  obligatory 
on  the  authority  to  put  sect.  152  in  force;  and,  as  was  decided  in  the 
second  of  the  principal  cases,  sect.  150  may,  except  as  to  sewering,  be 
put  in  force  more  than  once. 

Moreover,  sect.  152  cannot  be  acted  upon  unless  all  the  works  speci- 
fied in  that  section  —  that  is,  all  the  works  specified  in  sect.  150 — have 
been  executed.  See  Attomey- General  v.  Bidder  (1881),  47  Justice  of 
the  Peace,  263. 

In  urban  districts  for  which  Part  III.  of  the  Public  Health  Acts 
Amendment  Act,  1890  (53  &  54  Vict.,  c.  59),  has  been  adopted,  sect.  152 
is  superseded  by  sect.  41  of  the  Act  of  1890,  which  enables  a  street  to  be 
declared  a  highway  repairable  by  the  inhabitants  at  large  where  some 
only  of  the  works  have  been  executed,  though  it  seems  to  be  confined 
to  cases  where  the  works  have  been  executed  by  the  authority. 

Where  the  Private  Street  Works  Act,  1892  (55  &  56  Vict.,  c.  57), 
has  been  adopted,  the  enactments  above  mentioned  are  all  repealed 
and  replaced  by  the  provisions  of  that  Act,  which,  while  preserving 
the  general  scheme  of  sects.  150-152  of  the  Act  of  1875,  completely 
alter  the  procedure,  and  differ  from  the  provisions  of  those  sections  in 
many  points  of  substance. 

The  Act  of  1892  requires  the  authority  to  prepare  a  provisional  esti- 
mate and  apportionment  of  the  cost  of  the  proposed  works,  and  provides 
for  the  determination  of  most  possible  objections  to  the  execution  of  the 
works  and  the  charging  of  the  expenses  on  the  frontagers  before  the 
works  are  done.  It  enables  the  authority  to  apportion  the  expenses 
with  reference  to  considerations  other  than  frontage,  and  authorises  the 
authorit}'  themselves  to  contribute  to  the  expenses.  As  regards  the 
adoption  of  the  street,  the  Act  differs  much  from  the  Act  of  1875.  In 
the  first  place,  the  street  maybe  adopted  if  some  only  of  the  works 
have  been  done ;  and  it  may  be  adopted  in  spite  of  the  wish  of  the  pro- 
prietors. Further,  the  Act  enables  the  majority  in  value  of  the  owners 
of  the  houses  and  land  in  the  street,  when  all  the  works  have  been  done, 
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to  compel  the  authority  to  adopt  the  street.  The  Act  also  deprives  the 
frontagers  of  the  opportunity,  of  which  they  practically  never  avail 
themselves,  of  executing  the  works  themselves. 

The  features  necessary  to  enable  the  authority  to  act  under  sect.  160 
of  the  Act  of  1875  are,  first,  tliat  the  locus  in  quo  should  be  a  street; 
secondly,  that  it  should  not  be  a  highway  repairable  by  the  inhabitants 
at  large ;  and  thirdly,  that  the  works  proposed  to  be  executed  should 
not  be  already  done  to  the  satisfaction  of  the  authority. 

As  to  the  meaning  of  ** street"  in  the  Public  Health  Act,  1875,  see 
Robinson  v.  Barton  Local  Board  (H.  L.  1883),  No.  6,  p.  434,  ante, 
and  the  notes  thereto. 

As  to  the  meaning  of  '^highway  repairable  by  the  inhabitants  at 
large,"  see  Rex  v.  St.  Giles,  Cambridge,  Inhabitants;  Rexy.  EccleS" 
field  Inhabitants,  and  the  notes  thereto,  12  B.  C.  655  et  seq. 

The  principal  cases  deal  with  the  question  of  the  works  being  already 
done  to  the  satisfaction  of  the  authority;  and  in  this  respect  there  is  a 
fundamental  distinction  between  the  sewering  of  a  street  and  the  other 
works  mentioned. 

The  second  of  the  ruling  cases  is  the  only  reported  case  turning  upon 
prior  satisfaction  of  the  authority  with  works  other  than  sewering,  and 
there  it  was  decided  that  the  fact  that  the  authority  have  once  been 
satisfied  with  such  works  does  not  preclude  them  from  putting  the 
section  in  force  again  when  the  works  have  fallen  into  disrepair.  No 
doubt,  however,  it  would  be  held  that  the  authority  cannot  put  the 
section  in  force  merely  for  the  purpose  of  giving  effect  to  a  capricious 
change  of  view  as  to  the  proper  form  of  paving,  &c.,  for  the  street. 

The  question  whether  the  authority  are  under  particular  circum- 
stances to  be  taken  to  be  satisfied  with  the  sewering  of  a  street,  and 
thus  precluded  from  causing  the  street  to  be  sewered  under  the  section, 
has  been  raised  in  several  cases. 

In  WaUhamstow  Local  Board  v.  Staines  (C.  A.),  1891,  2  Ch.  606, 
60  L.  J.  Ch.  738,  65  L.  T.  430,  the  Court  of  Appeal  upheld  a  decision 
of  Chitty,  J.,  that  a  street  was  not  already  sewered  to  the  satisfaction 
of  the  urban  authority,  where  a  sewer  of  an  imperfect  character  had 
been  laid  in  the  street  before  the  constitution  ot  the  authority,  and  the 
authority  had  taken  no  steps  with  reference  to  the  sewer  until  about 
eight  years  after  their  constitution,  when  they  served  notices  under 
sect.  150,  requiring  the  frontagers  to  sewer  the  street ;  the  Court  of 
Appeal  treating  the  question  as  one  of  fact. 

In  Homsey  Local  Board  v.  Davis  (G.  A.),  1893, 1  Q.  B.  756,  62  L.  J. 
Q.  B.  427,  68  L.  T.  603,  the  local  authority  had,  by  approving  plans, 
and  superintendence  exercised  by  their  officers,  indicated  satisfaction 
with  a  line  of  pipes  intended  for  the  sewering  of  a  street.     Owing  to 
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certain  circumstances  this  line  of  pipes,  though  laid  throughout  the 
length  of  the  street,  was  never  continued  to  any  outfall  and  was  never 
used  as  a  sewer.  It  was  held  that  the  autliority  were  precluded  at  a 
subsequent  time,  when  the  line  of  pipes  had  fallen  into  disrepair,  from 
having  the  street  sewered  at  the  cost  of  the  frontagers. 

In  HandswoHh  Local  Board  v.  Taylor  (1893),  69  L.  T.  798, 
EoMER,  J.,  held  that  though  the  local  authority  had  been  satisfied 
with  a  sewer  laid  under  the  footpath  of  a  street,  as  a  means  of  draining 
certain  houses  in  the  street,  yet  they  had  not  been  satisfied  with  the 
sewer  as  a  sewer  for  the  street,  and  therefore  were  not  precluded  from 
causing  the  street  to  be  sewered  at  the  cost  of  the  frontagers,  in- 
cluding the  owner  of  the  houses  in  question.  This  decision  was  fol- 
lowed by  Kekewich,  J.,  in  Handsworth  Urban  District  Council  v. 
Derrington,  1897,  2  Ch.  237,  66  L.  J.  Ch.  691. 

In  Rishton  v.  Haslingdm  Corporation  (1897),  67  L.  J.  Q.  B.  387 
(also  reported,  but  with  a  very  incomplete  statement  of  the  facts,  1898, 
1  Q.  B.  294),  the  corporation  proposed  to  sewer  a  street  under  the  Act 
of  1892.  The  street  in  question  ran  between  back  gardens  of  houses 
on  the  one  side  and  the  backs  of  other  houses  on  the  other  side.  There 
was  an  old  sewer,  dating  from  a  time  long  anterior  to  1875,  when  the  dis- 
trict first  came  under  the  jurisdiction  of  an  urban  authority,  laid  through 
the  greater  part  of  its  length  through  the  back  gardens  above  mentioned. 
No  change  had  taken  place  in  the  street  or  the  buildings  at  the  sides  of 
it  for  seventy  years.  The  Court,  though  they  decided  the  case  against 
the  corporation  on  another  ground,  expressed  the  opinion  that  the 
corporation  must  be  taken  to  have  been  satisfied  with  the  sewering  of 
the  street,  and  that  they  were  therefore  precluded  from  causing  the 
street  to  be  sewered  at  the  cost  of  the  frontagers.  And  the  Court  dis- 
tinguished Handsworth  Local  Board  v.  Taylor^  supra,  as  relating  to 
*' growing"  streets  only. 

The  cases  as  to  procedure  under  sect.  150  of  the  Public  Health  Act, 
1875,  are  very  numerous  and  unsatisfactory,  with  the  result  that  in 
many  cases  it  is  a  matter  of  greatest  difficulty  for  an  alleged  frontager 
who  desires  to  object  to  a  charge  proposed  to  be  made  on  him  under 
the  section  to  know  what  course  to  adopt.  It  does  not  seem  necessary 
to  discuss  the  cases  here,  as  they  involve  very  little  in  the  way  of  prin- 
ciple, and  the  procedure  under  the  Private  Street  Works  Act,  1892.  is 
rapidly  superseding  that  under  the  section.  It  must  suffice  to  state 
that,  as  regards  some  grievances  the  person  aggrieved  must  go  to  arbi- 
tration on  the  apportionment;  as  to  others,  his  only  remedy  is  by  appeal 
to  the  Local  Government  Board;  while  in  respect  of  others  again,  he  is 
or  may  be  in  a  position  to  defend  proceedings  taken  by  the  authority 
for  the  recovery  of  the  expenses. 
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It  should  be  mentioned  that  it  is  open  to  the  authority  to  recover  the 
expenses  of  works  executed  under  sect.  150^  not  only  by  the  methods 
provided  by  that  section,  but  also  by  enforcing  the  charge  on  the  prem- 
ises created  by  sect.  257,  as  to  which  see  Birmingham  Corporation 
V.  Baker,  No.  3,  p.  408,  ante,  and  the  notes  thereto. 


No.  9.  — GEEAT  EASTEEN   EAILWAY  COMPANY  v. 
HACKNEY  DISTEICT  BOAED   OF  WOEKS. 

(H.  L.  1883.) 

RULE. 

An  "owner  of  premises  fronting  or  abutting"  on  a 
street,  upon  whom  the  burden  of  paving  is  cast  under 
Acts  relating  to  local  government,  does  not  include  th^ 
proprietor  of  land  which  has  been  placed  extra  commerciunij 
or  is  subject  in  perpetuity  to  the  burden  of  a  public  right 
which  deprives  him  of  the  beneficial  use  of  the  land. 

Oreat  Eastern  Eailway  Company  v.  Hackney  District  Board  of 

Works. 

8  App.  Cas.  687-702  (».  c.  52  L.  J.  M.  C.  105;  49  L.  T.  509;  31  W.  R.  769). 

[687]  Metropolis  Management  ActSy  1855  (18  d^  19  Vict.j  c  120),  ss,  96,  105, 
250,  and  1862  (25  dt  26  Vict.,  c.  102),  «.   77.  — JVew  Street  carried  over 
Eailway  by  Bridge,  —  Otoner  of  Land  bounding  or  abutting  on  New  Street 
—  Eailway  below  Level  of  New  Street, 

A  railway  line  rau  in  a  deep  cutting  much  below  the  level  of  a  highway, 
which  was  carried  over  the  railway  (nearly  at  right  angles)  by  a  bridge  built  by 
the  railway  company  under  statutory  powers  and  in  pursuance  of  sects.  46-51 
of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.,  c.  20).  The  para- 
pets of  the  bridge  consisted  of  two  walls  resting  upon  arches  which  had  their 
foundations  (outside  the  lines  of  the  roadway)  in  the  railway  company's  land. 
The  walls  were  not  used  by  the  company  otherwise  than  as  fences  for  the  bridge. 
The  district  board  of  works  having  paved  the  highway  which  was  admitted  to 
be  a  new  street  within  sect.  105  of  the  Metropolis  Management  Act,  1855  (18  & 
19  Vict,  c.  120):  — 

Held,  by  Lords  Blackburn,  Watsok,  and  FitzGerald,  reversing  the 
decision  of  the  Court  of  Appeal,  that,  assuming  the  fence  walls  to  be  the  railway 
company's  laud,  the  company  were  not  '*  owners  of  land  bounding  or  abutting 
on"  the  highway  within  sect.  77  of  the  Metropolis  Management  Act,  1862  (25 
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&  26  Vict,  c  102),  and  were  not  liable  as  owners  of  tlie  fence  walls  to  contribute 
to  the  expenses  of  paving; 

HM,  also,  by  Lords  Blackburn  and  Watson,  that  the  railway  line  and 
slopes  being  much  below  the  level  of  the  highway,  the  company  were  not  in 
respect  of  such  line  and  slopes  "  owners  of  land  bounding  or  abutting  on  "  the 
highway  within  the  above  section,  and  were  not  liable  as  owners  of  the  line  and 
slopes  to  contribute  to  the  expenses  of  paving. 

Appeal  from  an  order  of  the  Court  of  Appeal,  which  reversed  a 
decision  of  a  Divisional  Court  of  the  Queen's  Bench,  who  held 
that  the  railway  company  were  not  the  owners  (within  the  mean- 
ing of  sect.  77  of  the  Metropolis  Management  Act,  1862)  of 
the  walls  of  a  bridge  built  by  them  over  their  line  under  their 
statutory  obligation. 

The  facts  are  fully  set  out  in  the  opinion  of  Lord  Watson. 

May  10.    Arthur  Charles,  Q.  C. ,  and  French  for  the  appellants ; — 

The  appellants  are  not  *  owners  of  land  bounding  or 
abutting  *  on  such  street"  within  25  &  26  Vict.,  c.  102,  [♦688] 
s.  77;  street  being  defined  by  18  &  19  Vict,  a  120,  ss. 
105,  250.  Angell  v.  Paddington  Vestry,  L.  R  3  Q.  B.  714; 
Flumstead  Board  of  Works  v.  British  Land  Company,  L.  R  10 
Q.  B.  16,  and  in  Ex.  Ch.  203,  207.  The  decision  in  London  and 
Brighton  Railway  Company  v.  St  Giles,  4  Ex.  D.  239,  242, 
where  the  facts  were  similar  except  that  the  street  was  not  new, 
is  right.  To  make  a  person  an  owner  of  land  he  must  be  capable 
of  deriving  a  benefit  from  it  The  wall  of  the  bridge  being  a  mere 
fence  or  railing  is  really  part  of  the  bridge,  and  therefore  of  the 
street  By  sect  46  of  the  Eailways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict,  c.  20),  a  railway  company  which  crosses  a  road 
must  make  a  bridge,  and  must  metal  and  repair  the  bridge  and 
road  and  approaches:  North  Staffordshire  Railway  Company  v. 
Dale,  8  E.  &  B.  836 ;  and  must  build  a  good  and  sufBcient  fence 
on  each  side  of  the  bridge :  sect  50.  The  bridge  itself,  walls  and 
all,  is  irrevocably  dedicated  to  the  public  The  appellants  do 
not  Tise  the  bridge  for  their  own  benefit  by  letting  it  for  advertise- 
ments or  otherwise.  The  respondents  have  the  entire  control  of 
the  street  which  by  sect  250  of  18  &  19  Vict,  c.  120,  includes 
the  bridge,  and  the  appellants  have  nothing  to  do  with  the  bridge 
except  the  burden  of  repairing  it  The  bridge  (being  a  "  street ") 
is  with  all  its  materials  "  vested  "  in  the  respondents  by  sect  96 
of  18  &  19  Vict,  c.  120.     Upon  similar  words  "  vest  in  "  in  the 
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Public  Health  Act  of  1875  (38  &  39  Vict,  c.  55,  s.  149)  the  right 
to  demise  the  pasturage  passei  Coverdale  v.  Charlton,  4  Q.  B. 
D.  104.  If  the  appellants  when  they  built  the  bridge  had  risked 
an  indictment  they  might  have  built  it  without  walls,  and  then 
the  judgment  of  the  Court  of  Appeal  would  have  had  no  founda- 
tion. The  wall  is  as  much  a  part  of  the  bridge  as  the  girders  or 
the  bed. 

Sir  H.  Giffard,  Q.  C.  (Poland  and  Avory  with  him),  for  the 
respondents :  — 

The  decision  of  the  Court  of  Appeal  was  right  and  for  the 
reasons  there  given.  These  Acts  apply  only  to  the  metropolis, 
and  the  Legislature  must  be  taken  to  have  known  what 
[*  689]  was  being  *  done  in  places  such  as  this.  The  respondents 
though  they  do  not  now  use  the  walls  may  do  so  at  any 
time  by  letting  for  advertisements,  or  building  over  their  line  or 
otherwise.  "  Street "  includes  the  road  part  of  the  bridge  but 
nothing  more :  not  the  walls,  which  belong  to  the  appellants,  and 
are  "  land. "  London  and  North  Western  Railway  Company  v. 
St  Pancras,  17  L.  T.  (N.  S.)  654,  and  Pound  v.  Plumstead  Board 
of  Works,  L.  B.  7  Q.  B.  183,  are  strongly  in  favour  of  the 
respondents.  [The  learned  counsel  did  not  argue  that  the  appel- 
lants were  "  owners  of  land  bounding  or  abutting  on  "  the  high- 
way, in  respect  of  their  line,  or  embankment  slopes,  or  of  any 
other  land  than  the  bridge  walls.] 

Charles,  Q.  C. ,  in  reply :  — 

London  and  North  Western  Railway  Company  v.  St.  Pancras 
does  not  deal  with  a  case  where  by  statute  the  railway  company 
are  bound  to  fence  the  bridge.  Under  sect  50  of  the  Eailways 
Clauses  Consolidation  Act,  1845,  it  would  be  illegal  and  indictable 
to  build  a  bridge  without  a  fence. 

The  House  took  time  for  consideration. 

June  11.     Lord  Watson  :  — 

My  Lords,  the  facts  of  this  case  are  simple  enough,  but  the 
questions  of  law  to  which  they  give  rise  are  attended  with  consid- 
erable diflSculty. 

A  street  in  the  Hackney  district,  known  as  Cazenove  Eoad,  runs 
nearly  at  right  angles  to  the  appellants*  line  of  railway  (which  at 
that  point  is  in  a  deep  cutting)  and  is  carried  over  the  railway  by 
means  of  a  bridge.  The  roadway  of  the  bridge,  measuring  from 
parapet  to  parapet,  is  of  the  same  uniform  width  as  the  remainder 
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of  the  street.  The  parapets  of  the  bridge  consist  of  two  brick 
walls  bounding  the  roadway,  which  rest  upon  arches  of  brickwork, 
having  their  foundations  (outside  the  lines  of  the  roadway)  in  the 
land  of  the  appellant  company. 

The  respondents  have  paved  part  of  Cazenove  Eoad,  which  is 
admittedly  a  new  street  in  the  sense  of  sect.  105  of  the  Metropolis 
Management  Act,  1855,  and  they  now  maintain  that  the 
•  appellants  are  liable  to  contribute  to  the  expenses  of  that  [♦  690] 
operation,  inasmuch  as  they  are  owners  of  lands  bounding 
or  abutting  on  both  sides  of  the  roadway  of  the  bridge,  within  the 
meaning  of  sect.  77  of  the  Metropolis  Management  Act,  1862. 
On  each  side  of  the  bridge  there  is  a  narrow  way  or  passage,  the 
private  property  of  the  appellants,  leading  directly  from  Cazenove 
Eoad  to  their  railway,  and  it  is  not  disputed  that  the  appellants 
are  liable  to  contribute  in  respect  of  these  two  passages  as  bound- 
ing or  abutting  on  the  street  The  controversy  between  the  par- 
ties is  confined  to  those  portions  of  the  street  which  are  lined  by 
the  parapet  walls  of  the  bridge. 

A  Divisional  Court  of  the  Queen's  Bench,  consisting  of  the  Lord 
Chief  Justice  and  Manisty,  J. ,  decided  in  favour  of  the  appel- 
lants, holding  that  the  present  case  was  ruled  by  that  of  the 
London  and  Brighton  Railway  Company  v.  St  Giles,  4  Ex.  D. 
239.  The  Court  of  Appeal  (Baggallay,  Brett,  and  Holker, 
L  JJ. )  unanimously  set  aside  that  decision,  on  the  ground  that 
the  parapet  walls  of  the  bridge  are  lands  owned  by  the  appellants, 
within  the  meaning  of  sect.  77  of  the  Act  of  1862. 

I  agree  with  the  observation  made  in  the  Court  of  Appeal  (9 
Q.  B.  D.  418,  419)  that  the  London  and  Brighton  Railway  Com- 
pany V.  St  Giles  is  not  an  authority  which  the  Judges  of  the 
Queen's  Bench  were  bound  to  follow,  seeing  that  judgment  went 
in  favour  of  the  railway  company  on  the  express  ground  that  the 
roadway  of  the  bridge  was  not  a  new  street  That  being  so,  it 
became  quite  unnecessary  to  determine  whether  the  railway  com- 
pany would  have  been  liable  if  the  bridge  had  been  part  of  a  new 
street  Still,  the  deliberate  opinion  of  the  Court  is  entitled  to  its 
due  weight,  because,  although  unnecessary  to  the  ultimate  dis- 
posal of  the  case,  it  was  formed  and  expressed  after  hearing  full 
argument  on  the  point  In  the  case  stated  by  the  magistrate  there 
was  no  mention  made  of  parapets  or  bounding  walls,  and  though 
presumably  there  must  have  been  some  sort  of  fence  for  the  protec- 
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tion  of  wayfarers,  Hawkins,  J. ,  who  delivered  the  opinion  of  the 
Court,  deals  with  the  question  as  if  the  whole  upper  portion  of 
the  bridge  had  consisted  of  roadway  or  street  , 

It  was  maintained  on  behalf  of  the  appellants  that  the 
[*  691]  bridge  *  in  Cazenove  Boad,  including  the  carriageway, 
footpaths,  and  parapet  walls,  is  now  vested  in  the  re- 
spondents by  virtue  of  certain  enactments  contained  in  sect  96  of 
the  Metropolis  Management  Act,  1855.  That  clause  (inter  alia) 
provides  that  all  streets  being  highways,  and  the  pavements, 
stones,  and  other  materials  thereof,  shall  vest  in  and  be  under  the 
management  and  control  of  the  vestry  or  district  board.  And  as 
the  interpretation  clause  of  the  Act  (sect  250)  declares  that  the 
word  "  street "  shall  "  apply  to  and  include  *  any  bridge  not  being 
a  county  bridge,  it  was  argued  that  the  fabric  of  the  bridge  in 
question,  at  least  to  the  extent  above  indicated,  must  be  held  to 
have  passed  to  and  become  vested  in  the  respondents  in  terms  of 
sect  96. 

I  am  unable  to  assent  to  the  appellants'  argument  upon  this 
part  of  the  case.  It  was  assumed,  no  doubt  rightly,  by  the 
counsel  on  both  sides  of  the  bar,  that  the  rights  and  liabilities  of 
the  appellants,  with  reference  to  this  bridge,  were  regulated  by 
the  Railways  Clauses  Act,  1845.  The  object  of  the  enactments  of 
that  statute,  so  far  as  these  bear  upon  the  present  case,  was  to 
compel  railway  companies  to  provide  and  maintain  convenient 
roads,  in  substitution  for  such  portions  of  turnpike  roads  or  public 
highways  as  might  be  intersected  by  their  line  of  railway.  In 
the  case  of  the  company  electing  to  keep  their  line  below  the  level 
of  the  substitute  road,  the  language  of  the  Act  appears  to  me  to 
distinguish  the  road  itself  from  the  bridge  by  which  it  is  to  be 
carried  over  the  line.  Sect  46,  in  that  case,  provides  that  the 
**  road  "  shall  be  carried  over  the  railway  *'  by  means  of  a  bridge.  * 
Again,  sect  50  enacts,  with  regard  to  "  every  bridge  erected  for 
carrying  any  road  over  a  railway,"  that  there  shall  be  a  good  and 
suflBcient  fence  **  on  each  side  of  the  bridge, "  and  also  that  **  the 
road  over  the  bridge  "  shall  have  a  clear  space  of  a  certain  width 
between  the  fences  thereof.  The  real  import  of  these  enactments 
is,  that  the  substitute  road  shall  be  supported  by  means  of  a  bridge 
provided  by  the  railway  company,  the  land  upon  which  the  old 
highway  rested  having  been  taken  and  used  for  railway  purposes, 
In  my  opinion  the  right  of  the  public,  or  of  the  highway  authority, 
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is  not  thereby  enlarged.  Their  right  is,  in  the  first  place,  in  and 
to  the  road,  and  may  extend  to  the  materials  of  which  it 
is  composed ;  and  in  the  second  place,  to  have  *  subjacent  [*  692] 
support  to  the  road  from  a  properly  constructed  bridge. 
They  are  also  entitled,  in  terms  of  the  statute,  to  have  the  road 
maintained,  and  to  have  the  bridge  kept  properly  fenced  by  the 
railway  company;  but  these  provisions  do  not  appear  to  me  to 
imply  that  they  are  to  have  any  greater  interest  in  the  bridge  and 
its  fences,  as  distinguished  from  the  road  proper,  than  they  had 
in  the  strata  upon  which  the  original  road  rested.  These  remained 
the  property  of  the  landowner,  although  burdened  with  a  public 
right  of  way  in  perpetuity. 

The  Metropolis  Management  Acts  do  not,  in  my  opinion,  confer 
upon  district  boards  any  larger  right  in  the  streets  and  highways 
placed  under  their  charge  than  had  previously  belonged  to  the 
publia  The  statutory  functions  of  the  district  board  are  limited 
exclusively  to  the  surface  of  the  road  or  street  proper.  In  the 
case  of  new  streets,  what  sect  105  of  the  Act  of  1855  authorises 
the  board  to  do  is  to  "  pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriageway  and  footpaths  thereof,  or  any  part  of 
such  breadth,  and  from  time  to  time  keep  such  pavement  in  good 
and  suflScient  repair. "  Keeping  in  view,  then,  that  the  sole  object 
of  vesting  streets,  and  the  materials  of  which  they  are  composed, 
in  district  boards  is  to  enable  them  eflfectually  to  perform  their 
statutory  duties  in  relation  to  the  streets,  I  cannot  suppose  that 
the  Legislature,  in  enacting  that  the  word  "  street  '  shall  *  apply 
to  and  include  '  any  bridge,  intended  to  vest  in  the  board  anything 
more  than  the  street  which  is  carried  or  supported  by  the  bridge. 

Accordingly,  I  understand  the  position  of  matters  to  be  this. 
The  whole  bridge,  from  its  foundation  upwards,  is  part  and  parcel 
of  the  appellants'  land,  with  the  exception  of  those  portions  of  it, 
consisting  of  the  carriageway  and  footpaths,  and  the  materials  of 
which  they  are  made,  which  have  become  vested  in  the  respondents 
by  force  of  statuta  The  bridge,  with  that  exception,  appears  to 
me  to  be  as  much  the  appellants'  property  as  an  embankment 
would  be,  constructed  upon  land  acquired  for  that  purpose,  in 
order  to  carry  the  approaches  to  the  bridge. 

Although  the  parapet  walls  of  the  bridge  in  question  are,  in 
my  opinion,  part  of  the  appellants'  land,  that  does  not  appear  to 
me  to  be,  of  itself,  necessarily  conclusive  of  their  liability  to  con- 
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tribute  to  the  expense  of  paving  Cazenove  Eoad.  If  these 
[*  693]   walls  ♦  had  been  erected  by  the  appellants  at  their  own 

hand  and  for  their  own  purposes,  the  present  case  would 
have  been  within  the  principle  of  London  and.  North  Western 
Railway  Company  v.  St  Pancras,  17  L.  T.  (N.  S.)  654  As  I 
understand  the  facts  of  that  case,  the  line  of  the  railway  company 
ran  parallel  to,  but  at  a  depth  of  18  feet  below,  the  level  of  the 
street  On  the  side  of  the  railway  next  to  the  street  the  company 
built  a  retaining  wall,  which  was  carried  up  to  the  edge  of  the 
street  and  for  several  feet  above  its  level.  I  think  the  Court 
were  right  in  holding  that  the  wall  was  land  of  the  railway  com- 
pany abutting  on  the  street,  because,  to  my  mind,  it  is  obvious 
that  the  wall  was  necessary  for  the  construction  of  the  line  and 
the  protection  of  traflSc  upon  it,  and,  in  short,  formed  part  of  the 
works  from  which  the  company  were  deriving  profit  I  do  not 
think  London  and  North  Western  Railway  Company  v.  St.  Pan- 
eras  differs  in  principle  from  Higgins  v.  Harding,  L  R.  8  Q.  B.  7. 
It  seems  to  me  that  no  substantial  distinction  can  be  taken  between 
the  retaining  wall  of  a  railway  cutting  and  the  retaining  wall  of 
a  railway  embankment 

The  authorities  cited  in  the  course  of  the  argument  appear  to  me 
to  establish  this  proposition,  that  the  person  vested  with  the  prop- 
erty of  heritable  subjects  which  have  been  placed  extra  commer- 
cium,  or  are  subject  in  perpetuity  to  the  burden  of  a  public  right, 
which  deprives  him  of  their  beneficial  use,  is  not  an  owner  of 
land  within  the  meaning  of  the  77th  section  of  the  Act  of  1862. 
In  Angell  v.  Paddington,  L.  R  3  Q.  B.  714,  it  was  decided  by 
the  Court  of  Queen's  Bench  that  a  church  abutting  upon  a  new 
street,  the  site  of  which  had  been  conveyed  to  the  Commissioners 
for  building  new  churches,  is  neither  a  **  house"  nor  **  land  "  within 
the  meaning  of  the  Metropolis  Management  Acts.  Then,  in 
Hicmstead  v.  British  Land  Company,  L.  R  10  Q.  B.  203,  it  was 
held  by  the  Exchequer  Chamber,  reversing  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  owners  of  the  solum  of  roads 
which  had  been  dedicated  to  the  public,  were  not,  although  these 
roads  abutted  on  a  new  street,  owners  of  **  land  "  within  the  mean- 
ing of  these  Acts.     The  Court  of  Queen's  Bench  had  previously 

decided  in  Lord  Northlrooh  v.  Plumstead,  L.  R.  7  Q.  B. 
[*694]   183,  that  the  owner  of  the  soil  *of  certain  private  roads 

leading  out  of   a  new  street  was  liable  to  contribute  in 
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terms  of  sect  77,  and  the  view  taken  by  that  Court  in  Plumstead 
V.  British  Land  Company,  L.  R  10  Q.  B.  16,  26,  27,  seems  to 
have  been  that  there  vras  really  no  difference  in  principle,  but  only 
an  immaterial  difference  in  degree,  between  the  case  of  a  public 
highway  and  that  of  a  road,  the  use  of  which  had  been  granted  to 
private  proprietors.  In  the  Exchequer  Chamber  a  somewhat 
broader  view  was  taken  of  the  policy  and  import  of  the  enact- 
ments of  sect  77.  Lord  Coleridge,  in  whose  opinion  the  other 
five  Judges  constituting  the  Court  concurred,  there  lays  it  down 
that  the  property  to  which  the  Legislature  intended  to  attach  lia- 
bility was,  in  popular  language,  either  house  property  or  land 
property  in  the  street;  that  the  public  roads  belonging  to  the 
company  were  not  such  land  property,  in  any  reasonable  sense, 
and  consequently  that  the  company  were  not  owners  of  land 
within  the  meaning  of  the  statutes. 

The  circumstances  of  the  present  case  are,  in  my  estimation, 
materially  different  from  those  with  which  the  Court  of  Queen's 
Bench  had  to  deal  in  London  and  North  Western  Railway  Company 
V.  St,  Pancras.  The  parapet  walls  and  their  supports  were  not 
erected  by  the  appellants  at  their  own  hand  and  for  their  own 
railway  purposes,  but  under  the  compulsion  of  a  statutory  enact- 
ment made  in  the  interest  and  for  the  benefit  of  such  members  of 
the  public  as  might  have  occasion  to  use  that  part  of  Cazenove 
Road  which  crosses  the  line  of  railway.  Nor  does  the  present  case 
appear  to  me  to  come  within  the  principle  of  Lord  Northhrook  v. 
Plumstead,  because,  as  was  pointed  out  by  the  Judges  who  decided 
that  case,  the  use  of  his  private  roads  was  part  of  the  consideration 
in  respect  of  which  his  Lordship's  tenants  agreed  to  pay  rent,  so 
that  he  was  actually  getting  a  return  from  them  in  the  shape  of 
rent  But  should  these  parapets,  and  the  bridge  itself,  which  are 
a  source  of  expense  and  not  of  profit  to  the  appellants,  be  taken 
down,  the  earnings  of  the  appellants'  railway  would  not  be  thereby 
affected. 

On  the  other  hand,  it  must  be  conceded  that  these  parapet  walls 
are  not,  in  all  respects,  in  the  same  position  as  soil  irrevocably 
dedicated  to  the  public  as  a  highway.  If  they  were,  I 
•should  have  little  difficulty  in  holding  that  the  present  [*695] 
case  was  ruled  by  Plumstead  v.  Brituh  Land  Company, 
L.  R  10  Q.  B.  203.  The  surface  of  land  occupied  as  a  highway 
is  incapable  of  being  turned  to  profitable  account  by  the  owner, 
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without  encroaching  on  the  rights  of  the  public.  In  the  case  of  a 
bridge  carrying  a  public  road  across  a  railway^  the  statutory  obli- 
gation of  the  company  is  to  provide  and  maintain  "  a  good  and  suffi* 
cient  fence  on  each  side  of  the  bridge  of  not  less  height  than  four 
feet ; "  ^  and  it  has  been  argued  that  inasmuch  as  the  parapet  walls 
which  they  have  erected  remain  the  property  of  the  appellant  com- 
pany, they  may  be  used  by  the  company  for  any  profitable  purpose 
not  inconsistent  with  their  continuing  to  be  efficient  fences.  The 
only  such  purpose  to  which  it  was  suggested  that  the  walls  in 
their  present  state  might  be  turned  was  the  letting  of  their  sur- 
faces for  posting  advertisements.  The  suggestion  is  ingenious,  and 
may  or  may  not  have  some  possible  foundation  in  fact,  but  it  fails 
to  satisfy  me  that  the  Legislature  in  framing  the  Metropolis  Man- 
agement Acts  intended  to  deal  with  the  surface  of  a  mere  roadside 
fence  as  "  land  "  which  might  be  let  at  a  rack-rent 

Another  suggestion,  to  my  mind  much  more  worthy  of  consid- 
eration, was  this,  that  the  appellants  may  take  down  these  parapet 
walls  and  erect  tenements  supported  by  arches  in  their  stead, 
abutting  and  opening  upon  the  street  I  am  not  prepared  to  say 
that  such  a  proceeding  would  be  ultra  vires  of  the  company,  but 
the  suggestion  does  not  appear  to  have  any  bearing  upon  the  char- 
acter of  these  parapet  walls.  If,  as  they  now  stand,  these  walls 
are  not  "  land  *  within  the  meaning  of  the  statutes,  I  do  not  think 
they  ought  to  be  regarded  as  *  land,"  because  they  may  be  removed 
in  order  that  the  appellants  may  build  houses  or  offices  abutting 
on  the  foot  pavements  of  the  bridga  I  can  understand,  however, 
an  argument  to  the  effect  that  the  land  of  the  appellants  ought, 
notwithstanding  its  being  at  present  below  the  level  of  Cazenove 
Boad,  to  be  considered  as  bounding  or  abutting  upon  the  street  in 
the  sense  of  the  statutes,  seeing  that  the  appellants  may  erect 

buildings  upon  it  along  the  sides  of  the  bridge. 
[*696]       *  Being  unable  to  come  to  the  conclusion  that  these 

parapet  walls  are  land  owned  by  the  appellant  company 
within  the  meaning  of  the  Metropolis  Management  Act,  I  am 
compelled  to  consider  whether  the  land  owned  by  the  appellants, 
irrespective  of  these  parapets,  bounds  or  abuts  upon  Cazenove 
Eoad.  If  the  land  of  the  appellants  were  on  the  same  level  as  the 
street,  and  only  separated  from  it  by  the  walls  in  question,  I  should 
be  inclined  to  hold  that  it  none  the  less  abutted  on  the  street 

^  The  Bailwaja  ClanseB  Consolidation  Act,  1845  (8  &  9  Vict.,  c.  20),  s.  50. 
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because  of  that  separation.  But  the  appellants'  railway  and  the 
slopes  on  either  side  of  it  are  very  much  below  the  level  of  the 
street ;  at  least  I  so  infer  from  the  statement  in  the  case,  which  is 
that  the  line  of  railway  is  in  a  deep  cutting.  In  its  present  con- 
dition, therefore,  it  appears  to  me  that  the  appellants'  railway 
bounds  or  abuts  upon  Cazenove  Eoad,  in  much  the  same  sense  in 
which  the  waters  of  the  Thames  might  be  said  to  bound  or  abut 
on  the  foot  pavements  of  Westminster  Bridge,  and  that  is  not, 
according  to  my  opinion,  the  sense  in  which  the  words  "  bound  * 
and  ''  abut "  are  used  in  the  Metropolis  Management  Acts.  But 
the  question  still  remains,  must  not  the  appellants'  land  be  deemed 
to  abut  upon  the  street,  seeing  that,  without  interfering  with  its 
use  for  railway  purposes,  part  of  it  at  least  might  be  utilised  in 
order  to  support  a  line  of  buildings  along  both  sides  of  the  bridge  ? 
Whether  land  situated  below  the  level  of  a  street  is  or  is  not  to 
be  deemed  as  abutting  upon  it  within  the  meaning  of  the  statutes, 
appears  to  me  to  be  a  question  of  degree  depending  upon  the  cir- 
cumstances of  the  case.  One  can  easily  imagine  a  case  in  which 
it  would  be  scarcely  possible  to  suggest  that  land  in  that  position 
could  be  utilised  for  any  other  purpose  than  that  of  erecting  build- 
ings upon  it  having  a  frontage  to  the  street ;  and  it  is  not  more 
diflBcult  to  figure  a  case  in  which  it  would  be  beyond  the  bounds 
of  reasonable  probability  to  suppose  that  the  land  could  be  utilised 
for  any  such  purpose,  although  there  were  no  absolute  physical 
impossibility  in  the  way.  There  are  many  cases  lying  between 
these  two  extremes,  and  the  present  appears  to  me  to  be  one  of 
them.  To  the  best  of  my  judgment  the  appellants'  land  cannot  in 
any  reasonable  sense  be  said  to  bound  or  abut  upon  the 
street  in  question.  I  think  that,  as  it  is  laid  out  *  and  [*  697] 
used  at  the  present  time,  the  land  does  not,  in  point  of 
fact,  bound  or  abut  upon  the  new  street  which  has  been  paved  by 
the  respondenta  It  is  used,  no  doubt,  to  support  fences  which 
do  bound  that  new  street ;  but  these  fences  are  mere  accessories  of 
the  public  highway,  and  are  not,  in  my  opinion,  land  capable  of 
yielding  a  rack-rent  to  the  appellants  within  the  meaning  of  the 
statutes.  The  present  use  of  their  land  as  railway,  and  the  main- 
tenance of  these  fences  in  their  present  condition,  are  strictly  in 
accordance  with  the  statutory  powers  and  liabilities  of  the  railway 
company ;  and  I  do  not  think  that  the  possibility  of  the  company 
one   day   or  another  making   a  diflferent   use   of    their  land   is 
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attended  with  such  imminent  probability  as  would  justify  me  in 
treating  their  land,  for  the  purposes  of  this  case,  as  if  the  change 
had  actually  been  made. 

I  therefore  move  that  the  judgment  of  the  Court  of  Appeal  be 
reversed  with  costs,  and  that  of  the  Queen's  Bench  Division 
restored. 

Lord  Blackburn  : — 

My  Lords,  I  have  requested  the  noble  and  learned  Lord  (Lord 
Watson)  to  speak  first,  because  having  read  his  opinion,  I  find 
that  I  quite  agree  with  him  as  to  the  facts  and  the  points  to  be 
decided,  and  I  should  unnecessarily  delay  your  Lordships  by  say- 
ing over  again  what  he  has  said. 

The  difficulty,  which  is  in  my  mind  considerable,  arises  from 
the  necessity  of  construing  the  words  of  25  &  26  Vict,  a  102,  s. 
77,  "  the  owners  of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  as  well  as  the  owners  of  houses 
therein,"  when  applied  to  such  property  as  is  described  in  the 
special  case.  I  think  that  neither  the  land  beneath  the  bridge, 
where  the  road  is  carried  on  the  bridge,  nor  the  bridge  itself  so  far 
as  it  is  beneath  the  road,  could  properly  be  said  either  "  to  bound 
or  abut "  on  the  new  street  into  which  that  road  has  been  turned. 
In  one  sense,  no  doubt,  it  may  be  said  that  such  subjacent  land 
does  bound  the  street,  but  not,  I  think,  in  the  sense  which,  from 
the  context,  it  must  be  taken  that  the  Legislature  intended  to 
express  in  25  &  26  Vict,  c.  102,  s.  77.  On  the  other  hand,  I 
think  that  the  land  which  runs  along  each  side  of  the  line 
[*  698]  of  *  street  does  bound  and  abut  on  it,  whether  that  land  be 
steep  or  not,  and  whether  built  on  or  not  And  conse- 
quently I  think  that  the  decision  in  London  and  North  Western 
Railway  Company  v.  St,  Pancras,  17  L.  T.  (K  S.)  654,  was  right 
But,  to  adopt  the  illustration  used,  I  do  not  think  that  the  land 
covered  by  water,  on  which  the  Thames  flows,  either  bounded  or 
abutted  on  the  road  which  was  carried  over  old  London  Bridge, 
though  I  think  that  the  houses  which  stood  on  each  side  of  the 
road  which  was  carried  over  old  London  Bridge  did  both  bound 
and  abut  on  that  road ;  and,  if  we  can  suppose  such  a  case,  if  that 
road  had  been  turned  into  a  new  street,  those  houses  would  have 
been  liable  to  contribute  to  the  expense  of  paving  it  And  I  think 
that  in  this  I  do  not  differ  from  the  Court  below.  This  disposes 
of  all  but  the  parapets  and  fences  of  the  bridge. 
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I  agree  with  Lord  Watson  in  thinking  that  the  whole  bridge, 
from  its  foundation  upwards,  is  part  of  the  appellants'  property, 
with  the  exception  of  those  portions  of  it,  consisting  of  the 
carriageway  and  footpaths  and  the  materials  of  which  they  are 
made,  which  have  become  vested  in  the  respondents  by  force  of 
the  statute.  The  parapets  or  fences  of  the  bridge  are  not,  I  think, 
vested  in  the  respondents;  they  remain  part  of  the  appellants' 
property ;  and,  as  the  bridge  of  which  they  are  part  is  fixed  to  and 
80  is  part  of  the  land,  they  are  part  of  their  land.  But  the  Legis- 
lature,  when  framing  25  &  26  Vict,  c.  102,  had  not  present  to 
their  minds  any  such  case  as  this.  We  have,  what  is  always  a 
diflScult  task,  to  say  what  is  the  intention  expressed  by  the  words 
of  the  Legislature  when  applied  to  a  state  of  facts  of  which  they 
probably  were  not  thinking,  and  as  to  which,  consequently,  they 
had  not  really  any  intention  at  all.  On  this  I  have  had  more 
difficulty  than  seems  to  have  been  felt  by  either  of  the  two  other 
noble  and  learned  Lords  who  heard  the  argument 

I  feel  that  the  conclusion  to  which  the  Court  of  Appeal  has 
come  is  hard  upon  the  railway  company,  and  is  scarcely  what 
the  Legislature,  if  such  a  case  had  been  present  to  their  minds, 
would  have  wished  to  say ;  but  I  have  doubts  and  difficulty  as  to 
whether  the  Legislature  have  not  said  it,  and  therefore  have  diffi- 
culty about  reversing  the  decision.  But  my  doubt  and 
•difficulty  (for  it  is  no  more)  is  not  strong  enough  to  [♦GOQ] 
make  me  dissent  from  what  I  find  is  the  opinion  of  both 
the  noble  and  learned  Lords  who  heard  the  argument 

Lord  FitzGerald  :  — 

My  Lords,  the  question  brought  before  us  on  this  appeal  is 
whether  the  railway  company  is  liable  to  be  rated  for  paving  and 
maintaining  the  street  called  Cazenove  Boad,  Stamford  Hill,  in 
respect  of  the  fence  walls  of  a  bridge  by  which  that  road  is  carried 
over  the  railway.  The  facts  have  been  already  stated,  and  they 
are  made  clear  by  the  photographic  views  attached  to  and  forming 
part  of  the  case.  It  is  admitted  that  Cazenove  Boad  is  a  new 
street  within  the  meaning  of  the  statute  18  &  19  Vict,  c.  120,  s. 
105.  The  company  exercised  their  statutable  powers  by  making 
a  deep  cutting  through  the  road  for  their  permanent  way,  and 
have  carried  the  road  across  the  cutting  by  means  of  a  bridge 
flanked  by  fence  walls.  There  is  a  railway  station  (Stoke  New- 
ington)  close  to  the  bridge ;  and,  as  was  to  be  expected,  Cazenove 
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Bead  has  become  a  street  with  houses  continuously  built  on  both 
sides,  and  as  such  the  local  board  has  undertaken  to  pave  and 
keep  it  in  repair. 

The  decision  of  the  Court  of  Appeal  seems  to  have  been  that 
the  fence  walls  of  the  bridge  formed  no  part  of  the  roadway  or 
street,  but  did  constitute  land,  the  property  of  the  company, 
fronting  and  abutting  on  the  street  on  both  sides  and  from  one 
end  of  the  bridge  to  the  other,  in  respect  of  which  the  company 
was  liable  to  be  rated.  It  would  seem  from  the  judgment  of  the 
Court  of  Appeal  that  if  there  had  been  no  fence  walls,  or  if  the 
fence,  whatever  it  was,  stood  within  the  limits  of  the  old  road- 
way, the  decision  of  that  Court  would  have  been  for  the  company. 
The  question  is  one  of  construction  of  several  statutes,  and  I  prefer 
considering  it  irrespective  of  the  cases  which  have  been  quoted. 
The  company  had  authority  by  statute  to  carry  their  railway 
across  the  Cazenove  Koad,  and  had  an  option  in  doing  so  to  carry 
the  road  over  the  rail  by  means  of  a  bridge  of  the  requisite  dimei\- 
sions.  The  statute  8  &  9  Vict. ,  c.  20,  s.  46,  provides  that  "  such 
bridge,  with  the  immediate  approaches  and  all  other  necessary 
works  connected  therewith,  shall  be  executed  and  at  all 
[•  700]  *  times  thereafter  maintained  at  the  expense  of  the  com- 
pany. "  Sect  50  of  the  same  statute  enacts  rules  for  the 
construction  of  bridges  to  carry  a  road  over  the  railway;  and, 
amongst  others,  that  "  there  shall  be  a  good  and  sufficient  fence  on 
each  side  of  the  bridge,  of  not  less  height  than  four  feet,  and 
on  each  side  of  the  immediate  approaches  of  such  bridge  of  not 
less  than  three  feet ; "  and  that  the  road  over  the  bridge  shall, 
in  case  of  a  turnpike  road,  have  a  clear  space  between  the  fences 
of  thirty-five  feet.  Sect  51  provides  that  if  the  available  width  of 
the  road  should  thereafter  be  increased  beyond  the  width  of  the 
bridge,  the  company  should  be  bound,  at  the  request  of  the  trus- 
tees of  the  road,  to  increase  the  width  of  the  bridge.  The  regula- 
tions thus  made  are  for  the  public  safety  and  convenience.  The 
statute  does  not  prescribe  what  the  fences  of  the  bridge  should  be 
made  of,  and  it  may  be  that  a  fence  of  wood  or  of  iron,  or  an  iron 
rail,  might  constitute  a  good  and  sufficient  fence.  In  the  case 
before  us  the  fence  appears  to  be  a  brick  wall.  It  seems  also  that 
although  the  bridge  must  have  a  clear  space  of  certain  dimensions 
between  the  fences,  it  need  not  necessarily  be  of  the  same  width 
as  the  roadway  of  the  road  with  its  footpaths  (if  any) ;  and  we 
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may  suppose  instances  in  which  the  whole  bridge  with  its  fence 
walls  might  be  erected  within  the  boundaries  of  the  roadway  as  it 
stood  before  being  interfered  with  by  the  company. 

The  bridge  in  question,  with  its  fence  walls  and  approaches, 
was,  I  assume,  made  in  conformity  with  the  regulations  of  the 
statute.  When  completed,  with  its  fence  walls,  it  was  intended 
by  the  Legislature  as  a  substitute  for  the  piece  of  public  road  or 
public  highway  which  the  company  had  appropriated  to  the  use 
of  the  railway.  It  seems  to  me  that  the  roadway  and  the  fence 
walls  are  parts  of  one  entire  thing,  and  form  together  the  statu- 
table bridge  provided  for  the  public  convenience  and  safety  in  lieu 
of  that  which  the  company  had  taken,  and  are  to  be  "  at  all  times 
thereafter  maintained  at  the  expense  of  the  company  "  for  the  use 
of  the  public. 

In  the  view  which  I  take,  it  is  not  necessary  now  to  consider 
in  whom  the  property  in  the  bridge  and  its  necessary  works  was 
vested  when  completed  and  opened  for  public  use.  The  deter- 
mination of  that  question,  if  it  was  necessary,  would 
involve  the  *  consideration  of  some  rather  complicated  [*701] 
statutes ;  but  assuming  that  the  Legislature  intended,  by 
the  Act  of  8  &  9  Vict ,  for  wise  purposes  and  for  the  protection 
of  railway  companies,  that  save  as  to  the  mere  roadway  or  space 
between  the  fences  the  dominion  should  belong  to  the  company, 
so  as  to  prevent  any  other  body  or  person  interfering  with  the 
structure,  it  was  nevertheless  a  dominion  given  to  or  left  in  them 
for  the  benefit  of  the  public,  and  subject  to  the  obligation  of 
maintaining  the  structure  for  the  public  use  and  at  their  own 
cost 

I  now  proceed  to  consider  the  question  arising  under  the  subse- 
quent statutes  of  18  &  19  Vict,  c.  120,  s.  105,  and  25  &  26  Vict, 
c.  102,  s.  77,  and  for  that  purpose  I  shall  assume  that  the  follow- 
ing passage  from  one  of  the  judgments  in  the  Court  of  Appeal  is  in 
fact  accurate :  ^  **  We  are  bound  to  say  that  there  is  a  street  run- 
ning across  the  bridge ;  but  I  take  this  to  be  clear,  that  that  street 
consists  only  of  the  width  of  the  footway  and  carriageway.  The 
walls  which  are  at  the  side  of  this  bridge,  along  the  whole  length 
of  it  on  either  side,  I  take  it  to  be  clear  are  not  part  of  the  street ; 
they  are  no  more  part  of  the  street  than  if  those  walls  were  the 

1  Taken  from  the  shorthand  notes  of  the  Appendix  before  the  Honse.  For  the 
the  judgment  of  Brett,  L.  J.,  printed  in    revised  report  see  9  Q.  B.  D.  420. 
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walls  of  houses  on  land  and  built  on  the  same  level  as  the  road- 
way ;  and  the  houses  which  bound  the  street  have  been  held  to  be, 
and  in  my  opinion  clearly  rightly  held  to  be,  not  part  of  the 
street  They  form  the  street,  but  they  are  no  part  of  the  street 
If  they  were  part  of  the  street  they  would  vest  in  the  local  board, 
which  is  absurd.  Therefore,  I  think  that  the  walls  of  this  bridge 
are  no  part  of  the  street  Then  what  are  they  ?  They  are  walls 
supported  by  brickwork  (it  does  not  signify  very  much  whether 
by  brickwork  or  not)  or  by  permanent  work  fixed  into  land." 
And  I  shall  further  assume  that  the  walls  of  the  bridge  rest  on  a 
structure  fixed  into  land  belonging  to  the  company,  and  that,  as 
such,  the  walls  represent  land  in  legal  and  technical  phraseolog)", 
and  that  the  ownership  of  both  land  and  walls  is  in  the  company. 

The  question,  then,  is  whether  the  company  is  liable  to  be 
rated   in  respect   of  these   fence   walls.      Every   owner  of  land 

bounding  on  the  street  is  not  necessarily  liable  to  be  rated 
[*  702]   (I  may  refer  *  to   JHumstead   Broad  of   Works  v.   British 

Zand  Company,  L.  R  10  Q.  B.  203,  on  appeal,  and  to 
other  authorities  cited  by  my  noble  and  learned  friend),  but  only 
such  owners  as  come  within  the  interpretation  clause,  sect  250 
of  the  first  of  the  two  Acts,  which  declares  **  owner  *  to  mean  the 
person  for  the  time  being  receiving  the  rack-rent,  or  who  would 
receive  the  same  if  let  at  a  rack-rent  Then  is  this  company,  in 
respect  of  those  fence  walls,  the  owner  of  land  within  that  mean- 
ing? In  my  humble  judgment  they  are  not  such  owners.  The 
bridge  is,  by  the  statute,  dedicated  to  public  use,  and  its  fence 
walls  are  provided  for  public  protection;  and  if  the  ownership 
and  control  of  the  walls  is  in  the  company,  it  is  so  for  public  pur- 
poses and  subject  to  the  obligation  of  perpetual  maintenance,  unless 
and  until  some  other  good  and  sufficient  fences  shall  be  provided 
by  the  company  in  their  stead  for  the  public  protection.  The 
company  could  not  let  the  walls  at  a  rack-rent ;  and  if  they  might 
use  them  for  any  purpose,  it  must  be  a  use  subordinate  to  the 
public  purposes  to  which  the  bridge,  as  a  structure,  is  in  its  whole 
devoted. 

If  the  view  that  I  have  taken  is  correct,  it  is  unnecessary  to 
consider  the  cases  which  have  been  cited,  or  the  very  learned 
reasons  given  in  the  Court  of  Appeal  for  their  judgment  now  under 
consideration ;  but  I  desire  to  say  that  having  heard  the  very  able 
and  elaborate  judgment  of  the  noble  and  learned  Lord  (Lord  Wat- 
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son),  I  concur  in  his  criticisms  on  the  authorities  which  he  has 
cited  and  in  the  final  conclusion  at  which  he  has  arrived. 

Order  appealed  from  reversed :  order  of  the  QiieerCs  Bench 
Division  restored;    respondents  to  pay  the  costs  in  the 
Court  of  Appeal  and  of  this  appeal ;  cause  remitted  to 
the  Queen's  Bench  Division. 
Lords*  Journals,  11th  June,  1883. 

ENGLISH  NOTES. 

Two  points  were  decided  in  the  principal  case:  first,  that  the  parapets 
of  the  bridge  were  extra  commerciumy  and  therefore  that  the  railway 
company  were  not  liable  to  contribute  towards  the  expenses  in  question 
by  reason  of  their  ownership  of  the  parapets;  secondly,  that  the  line 
itself,  by  reason  of  its  physical,  situation  relatively  to  the  roadway  of 
the  bridge,  did  not  "bound"  or  "abut  on"  the  roadway  within  the 
enactments  under  consideration. 

The  exemption  of  owners  of  property  which  is  extra  commercium 
from  burdens  imposed  on  the  owners  of  property  by  such  Acts  as  the 
Metropolis  Management  Acts  has  been  discussed  in  the  notes  to  Botv- 
ditch  V.  Wakefield  Local  Board,  No.  1,  p.  393,  ante. 

The  meaning  of  such  expressions  as  premises  "abutting^'  on  a 
street  has  come  in  question  in  a  good  many  cases  dealing  with  the 
liability  of  owners  of  property  to  contribute  towards  expenses  of  works 
of  paving,  &c.,  in  streets  under  such  enactments  as  those  in  question  in 
the  principal  case. 

The  cases  of  the  kind  relating  to  railways  are  all  cited  and  discussed 
in  the  principal  case  and  need  not  be'  further  noticed. 

The  idea  underlying  legislation  of  the  kind  is,  of  course,  that  the 
owners  of  premises  having  access  to  the  street  benefit  by  the  works, 
and  ought  to  bear  the  expenses  of  executing  the  works.  And  in  this 
connection  it  must  be  borne  in  mind  that  there  is  a  right  of  access  to  a 
highway  from  premises  immediately  adjacent  to  it,  even  though  the 
owner  of  the  adjacent  premises  own  no  part  of  the  soil  of  the  highway. 
See  the  notes  to  Harrison  v.  Duke  of  Rutlandy  No.  10  of  "Highway," 
12  B.  C.  600.  At  the  same  time,  of  course,  the  actual  words  of  the 
particular  enactment  are  the  determining  factor  with  regard  to  the 
liability.  And  various  turns  of  expressions  have  been  used  in 
different  enactments. 

Under  the  Metropolis  Management  Acts  the  liability  is  imposed  on 
the  owners  of  the  "  houses  forming  "  the  street  and  the  "land  bounding 
or  abutting  "  on  the  street  (18  &  19  Vict.,  c.  120,  s.  105;  25  &  26  Vict., 
c.  102,  s.  77).     Under  these  Acts  a  house  in  a  yard  to  which  the  only 
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access  was  by  meaus  of  a  private  passage  leading  into  a  street  was 
held  to  be  one  of  the  houses  ''forming"  the  street.  London  School 
Board  v.  St.  Mary,  Islington,  Vestry  (1875),  1  Q.  B.  D.  ^6,  45  L.  J. 
M.  C.  1,  33  L.  T.  504,  24  W.  R.  137.  And  the  owner  of  a  strip  of 
land  4  inches  wide  and  265  feet  in  length,  upon  which,  under  a  cove- 
nant, he  kept  up  a  fence  between  a  street  and  certain  property,  was 
held  to  be  the  owner  of  land  "  bounding  or  abutting  "  on  the  street. 
Williams  v.  WandswoHh  Local  Board  (1884),  13  Q.  B.  D.  211,  53  L. 
J.  M.  C.  187,  32  W.  R.  908. 

Under  sect.  150  of  the  Public  Health  Act,  1875,  set  out  in  the  note 
to  Bonella  v.  Twickenham  Local  Board,  p.  465,  ante,  the  liability  is 
upon  the  owner  of  the  "premises  fronting,  adjoining,  or  abutting ''  on 
the  street,  "  premises  "  being  defined  by  sect.  4  as  including  "  messuages, 
buildings,  lands,  easements,  and  hereditaments  of  any  tenure.''  Under 
this  section  the  following  cases  have  been  decided:  In  Wakefield 
Local  Board  v.  Lee  (1876),  1  Ex.  D.  336,  35  L.  T.  481,  premises  sepa- 
rated from  a  street  by  a  small  stream,  but  having  access  to  the  street 
by  means  of  two  small  bridges,  were  held  to  be  premises  fronting, 
adjoining,  or  abutting  on  the  street,  though  the  owners  of  the  premises 
in  question  were  not  owners  of  the  bed  of  the  stream,  at  all  events 
beyond  the  medium  filtim.  In  Newport  Urban  Sanitary  Authority  v. 
Graham  (1882),  9  Q.  B.  D.  183,  47  L.  T.  98,  31  W.  R.  121,  the  owner 
of  houses  abutting  at  the  rear  on  the  end  of  a  cul  de  sac  were  held 
liable  to  contribute  to  expenses  of  paving  the  cul  de  sac,  though  there 
was  in  fact  no  access  from  the  houses  to  it,  and  though  it  would  have 
been  necessary  to  make  substantial  ph3'^8ical  alterations  in  the  houses 
to  render  the  right  of  access  from  them  to  the  cul  de  sac  practically 
available.  In  Lighthound  v.  Bebington  Local  Board  (C.  A.  1885), 
16  Q.  B.  D.  577,  55  L.  J.  M.  C.  94,  53  L.  T.  812,  34  W.  R.  219,  premises 
separated  from  a  street  by  a  wall  which,  with  the  yard  on  which  it 
stood,  belonged  to  persons  other  than  the  owner  of  the  premises,  were 
held  not  to  front,  adjoin,  or  abut  on  the  street. 

In  Baddeley  v.  Gingell  (1847),  1  Ex.  319,  17  L.  J.  Ex.  63,  a  yard 
with  the  houses  round  it,  from  which  access  was  obtained  to  the  street 
through  a  covered  gateway,  was  held  to  be  **  within  "  the  street  under 
local  Acts  imposing  rates  for  the  repair  of  the  street  upon  occupiers  of 
houses,  &c.,  within  the  street. 

AMERICAN  NOTES. 

Judge  Dillon,  at  the  conclusion  of  a  detailed  and  masterly  treatment  of 
the  subject  of  assessments  for  street  improvement,  suras  up  the  matter  as 
follows  :  "  Special  benefits  to  the  property  assessed,  that  is,  benefits  received 
by  it  in  addition  to  those  received  by  the  community  at  large,  is  the  true  and 
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only  just  foundation  upon  which  local  assessments  can  rest;  and  to  the 
extent  of  special  benefits  it  is  everywhere  admitted  that  the  Legislature  may 
authorize  local  taxes  or  assessments  to  be  made. 

"The  assessments  may  be  upon  all  property  specially  benefited  by  the 
particular  improvement  according  to  the  exceptional  benefit  each  lot  or 
parcel  of  property  actually  and  separately  receives.  This  is,  perhaps,  the 
method  most  generally  adopted  by  the  legislation  in  this  country,  and  it  is 
the  one  which,  in  the  author's  judgment,  is  right  in  principle  and  the  most 
just  in  its  practical  workings. 

"  Where  the  property  is  urban,  and  has  been  platted  into  blocks,  with  lots 
of  equal  depth  which  abut  the  local  improvement  for  which  the  assessment  is 
made,  and  there  are  no  special  constitutional  restrictions  in  the  way,  and 
nothing  in  the  nature  and  circumstances  of  the  particular  case  to  make  an 
assessment  in  proportion  to  the  frontage  of  the  lots  upon  the  improvement 
work  manifest  injustice,  it  is  generally,  but  not  always,  regarded  as  within 
the  competency  of  the  Legislature  to  provide  that  it  may  be  so  made." 

Judge  Elliott  says  (Roads  and  Streets,  p.  403)  :  "  Ordinarily  the  ques- 
tion of  benefits  is  determined  by  ascertaining  what  value  the  improvement 
adds  to  the  market  price  of  the  property,  but  this  rule  cannot  be  invariably 
applied  to  assessments  for  the  improvement  of  roads  or  streets.  Thus  the 
fact  that  the  property  is  occupied  by  a  railroad  track,  or  that  it  is  used  for  a 
cemetery,  or  for  purposes  of  religious  worship,  or  is  set  apart  to  charitable  or 
educational  purposes,  will  not  exempt  it  from  assessment  unless  the  statute 
so  provides.'*  Citing  Peru^  j-c.  Co.  v.  Hanna,  68  Indiana,  562 ;  City  v.  Baer^ 
41  Illinois,  306;  Northern,  j-c.  Co.  v.  Connellyy  10  Ohio  State,  15»;  Burlington^ 
ffc,  Co.  V.  Spearman,  12  Iowa,  112;  New  Hnren,  4rc,  Co.  v.  Fairhaven,  Sfc.  Co.^ 
38  Connecticut,  422 ;  Ludlow  v.  Trustees,  78  Kentucky,  357 ;  Appeal  of  North 
Beach,  ^c.  Co.,  32  California,  499 ;  Buffalo  City  Cemetery  v.  City  of  Buffalo,  46 
New  York,  503 ;  Baltimore,  ^c.  Co.  v.  Proprietors,  ffc,  7  Maryland,  517 ;  Matter 
of  Mayor,  {fc,  11  Johnson  (N.  Y.),  80 ;  Northern  Liberties  v.  St.  Johns,  13  Penn. 
State,  104 ;  Second,  ft*c.  Society  v.  Providence,  6  Rhode  Island,  235 ;  Lefevere 
V.  Detroit,  2  Michigan,  587 ;  Trustees  v.  Ellis,  88  Indiana,  3  ;  Broadway,  Sfc.  Co. 
V.  McAtee,  8  Bush  (Kentucky),  508;  Cincinnati  College  v.  State,  15  Ohio,  115. 
In  Northern,  ^c.  Co.  v.  Connelly,  supra,  the  Court  said :  "  But  it  is  said  that 
railroads,  like  canals  and  turnpike  roads,  the  property  of  individuals,  are  in 
the  nature  of  public  easements,  and  not  subject  to  taxation  for  general  or 
special  purposes,  and  we  have  been  referred  to  authorities  from  other  States 
to  the  effect  that  such  public  easements  are  not  liable  to  taxation.  The  first 
answer  which  suggests  itself  to  this  proposition  is,  that  the  road-bed  as  well 
as  the  rolling-stock  and  other  personal  property  of  said  railroad  companies  is 
taxable  in  Ohio,  for  general  revenue.  Swan's  Stat.  926,  sec.  77.  In  the  case 
of  Providence  and  Worcester  R.  R.  Co.  v.  Wright,  2  R.  I.  Rep.  459,  it  was 
held  that  the  rails,  sleepers,  bridges,  &c.,  of  a  railroad  company,  together  with 
their  easement  in  the  lands  within  the  located  limits  of  the  road,  are  real 
estate,  and  as  such  liable  to  taxation  in  the  towns  where  situated,  and  not- 
withstanding its  public  character,  that  it  is  still  the  property  of  the  corpora- 
tion, and  liable  to  taxation.      See  also,  to  the  same  effect,  Mohawk  and 
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Hudson  R.  R.  Co,  v.  Clute  and  others,  4  Paige  Ch.  Rep.  884;  Wheeler  v. 
Rochester  and  Syracuse  R,  Co.,  12  Barb.  227;  Sangamon  and  Morgan  R, 
Co.  y.  County  of  Morgan,  14  HL  Rep.  163.  If  railroad  tracks  are  taxable 
for  general  purposes,  it  is  difficult  to  perceive  why  they  should  not  be  subject 
also  to  special  taxes  or  assessments.  The  company,  to  advance  its  own 
interests,  has  seen  fit  to  appropriate  to  its  use  ground  within  the  corporate 
limits  of  the  city  of  Toledo,  and  over  which  that  city  had  the  power  of  mak- 
ing assessments  to  defray  the  expense  of  local  improvements,  and  why  should 
not  the  company  be  held  to  have  taken  it  cum  oneref  A  citizen  would 
scarcely  claim  exemption  because  he  had  devoted  his  lot  io  uses  which  the 
improvement  oould  not  in  any  way  advance,  and  we  see  no  good  reason  why 
a  railroad  company  should  be  permitted  to  do  so.  The  company  have  the 
exclusive  right  to  the  possession,  so  long  as  it  is  used  for  the  road,  and  if  the 
road-bed  was  exempt  from  taxation  for  general  purposes,  it  would  by  no 
means  follow  that  it  was  not  liable  for  such  special  assessments.  See  11 
Johns.  Rep.  77.  where  church  sites,  which  by  the  laws  of  New  York  were 
exempt  from  taxation,  were  held  to  be  liable  for  such  assessments." 

But  some  Courts  have  held  that  cemeteries  may  not  be  sold  on  assessment 
for  local  improvement.  Louisville  v.  Nevin,  10  Bush  (Kentucky),  540;  19  Am. 
Rep.  78 ;  Olijoe  Cemetery  Co.  v.  City  of  Philadelphia,  03  Penn.  State,  129 ;  39 
Am.  Rep.  732. 


No.  10.— LORD   AUCKLAND   v.   WESTMINSTER  LOCAL 
BOARD   OF  WORKS. 

(0.  A.  1872.) 

No.  11.  — BARLOW  V.  ST.  MARY  ABBOTTS, 
KENSINGTON. 

(H.  L.  1886.) 
RULE. 

Where  a  statute  gives  power  to  the  local  authority,  in 
case  of  buildings  being  pulled  down  which  interfered  with 
the  general  line  of  the  street,  to  order  that  any  new  build- 
ing on  the  site  shall  be  set  back,  provided  that  compensa- 
tion is  made  to  the  owner;  and,  in  another  clause,  gives 
power  to  the  authority  to  prohibit  the  erection  of  any 
building  beyond  the  general  line  of  buildings  in  the 
street;  —  the  latter  clause  does  not  entitle  the  authority, 
without  compensation,  to  prohibit  rebuilding  upon  the  site 
of  buildings  recently  pulled  down. 
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Lord  Auckland  v.  Westminster  Local  Board  of  Works. 

L.  R.  7  Ch.  597-608  (s.  c.  41  L.  J.  Ch.  723;  26  L.  T.  961 ;  20  W.  R.  845). 

Metropolis  Management  Amendment  Act,  1862  (25  o^  26  Vict,j  c.  102),  [597J 
88,  74,  75.  —  General  Line  of  Buildings.  —  Vacant  Ground.  —  Build- 
ings puUed  doion  by  a  Bailway  Company,  —  Jurisdiction,  —  It\junction. 

The  75th  section  of  the  Metropolis  Management  Amendment  Act,  1862,  does 
not  apply  to  ground  formerly  covered  with  huildiDgs,  unless  the  owner  has 
relinquished  his  right  of  rebuilding  on  the  same  site.  If,  therefore,  the  District 
Board  of  Works  threatens  to  proceed  under  the  75th  section  to  demolish  houses 
which  are  being  rebuilt  on  an  old  site,  on  the  ground  that  they  are  beyond  the 
general  line  of  buildings,  it  is  acting  ultra  vireSj  and  may  be  restrained 
by  the  Court  of  Chancery.  In  such  a  case  the  Metropolitan*  Board  [•598] 
ought  to  proceed  under  the  74th  section  of  the  same  Act,  which  provides 
for  compensation  to  the  landowners. 

A  railway  company  took  laud  covered  with  houses,  and  pulled  down  the 
houses  for  the  purpose  of  constructing  their  railway,  and  then  sold  the  land  as 
building  ground  to  the  plain ti£f. 

Held  (affinning  the  decision  of  Malins,  V.  C),  that  the  plaintiff  had  not  lost 
the  right  to  rebuild  the  houses  on  the  same  site  as  that  occupied  by  the  houses 
before  they  were  pulled  down ;  and  that  for  this  purpose  the  yard  of  a  house  was 
held  to  be  equivalent  to  a  house. 

In  detei*mining  the  general  line  of  buildings  of  a  street  the  architect  of  the 
Metropolitan  Board  of  Works  ought  to  have  regard  to  the  frontage  of  houses 
previously  existing,  and  which  may  be  rebuilt,  as  well  as  to  those  still  standing. 

This  case  came  before  the  Lords  Justices  on  appeal  from  an 
order  made  by  Vice-Chancellor  Malins  on  an  interlocutory 
motion  for  an  injunction ;  but  when  the  appeal  was  opened,  it  was 
arranged  that  the  matter  should  stand  over  till  the  hearing,  and 
that  notice  of  motion  for  decree  should  be  given,  and  the  cause 
should  be  heard  before  the  Lords  Justices. 

The  facts  were  as  follows :  The  Metropolitan  District  Railway, 
under  the  powers  of  their  Act,  took  a  piece  of  land  in  Westmin- 
ster, on  which  three  houses  were  standing,  numbered  1,  2,  and  3, 
in  Buckingham  Row.  The  company  pulled  down  the  houses, 
and,  after  the  completion  of  the  railway,  put  up  the  land  for  sale 
by  auction  as  building  ground.  The  land  was  purchased  by  the 
plaintiff  on  the' 21st  of  February,  1871,  for  £650,  and  was  con- 
veyed to  him  accordingly. 

The  piece  of  land  lay  at  the  comer  of  a  narrow  passage  about 
five  feet  wide,  called  York  Place,  which  led  from  Buckingham 
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Eow  to  Brewers  Eow.  The  comer  house  of  the  three  which  had 
been  pulled  down,  when  standing,  came  close  up  to  the  passage. 
After  passing  the  back  yard  of  the  corner  house  the  passage  ran 
past  a  row  of  five  small  cottages,  numbered  13  to  17  York  Place, 
which  stood  at  right  angles  to  Buckingham  Eow.  These  cottages 
stood  back  about  twenty  feet  from  the  passage,  with  gardens  be- 
tween them  and  the  passage.  After  passing  this  row  of  cottages 
the  passage  was  continued  for  a  distance  about  equal  to  the  front- 
age of  the  cottages  to  Brewers  Eow,  but  after  the  cottages  were 
passed  the  buildings  ran  close  up  to  the  passaga 

The  plaintiff  purchased  the  property  for  the  purpose  of 
[*  599]  building  *  stables  on  it,  and  having  prepared  the  plans 
of  the  proposed  new  buildings,  he  submitted  them  to  the 
Westminster  District  Board  of  Works,  in  accordance  with  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict,  c.  120),  s. 
76.  The  District  Board  made  no  objection  to  the  plans  within 
the  fifteen  days  prescribed  by  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.,  c.  102),  s.  63. 

On  the  2nd  of  August,  1871,  Mr.  Vulliamy,  the  superintending 
architect  of  the  Metropolitan  Board  of  Works,  sent  to  the  plain- 
tiff's solicitors  an  order  which,  after  reciting  the  75th  section  of 
the  Metropolis  Management  Amendment  Act,  1862,  proceeded  as 
follows :  — 

"  And  whereas  Mr.  James  Eogers,  solicitor  to  the  Board  of 
Works  for  the  District  of  Westminster,  and  Mr.  R  E.  Arntz,  sur- 
veyor to  the  said  board  (Messrs.  Lambert  &  Son,  of  No.  30  Bedford 
Eow,  having  had  notice  to  attend  the  hearing  before  me  on  behalf 
of  Lord  Auckland,  but  they  declined  to  do  so),  have  severally 
appeared  before  me  and  been  heard  regarding  the  proposed  erection 
of  buildings  on  vacant  land  at  the  corner  of  Buckingham  Eow  and 
York  Place,  in  the  parish  of  St.  Margaret,  Westminster,  and 
beyond  the  front  or  face  of  the  buildings  forming  a  row  of  houses 
on  the  eastern  side  of  York  Place  aforesaid,  such  houses  being 
numbered  from  13  to  17  inclusive,  and  I  have  been  required  to 
decide  the  general  line  of  buildings  in  such  place  as  provided  in 
the  said  statute  — 

**  Now,  therefore,  having  considered  the  several  matters,  I,  the 
undersigned,  being  the  superintending  architect  to  the  Metropoli- 
tan Board  of  Works,  do  hereby,  pursuant  to  the  said  Act,  decide 
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that  the  main  fronts  of  the  buildings  forming  the  row  of  houses 

aforesaid,  and  tinted  pink  on  the  plan  hereto  annexed,  and  signed 

by  me,  is  the  general  line  of  buildings  on  the  eastern  side  of  York 

Place  aforesaid. 

*  George  Vulliamy, 

**  Superintending  Architect  to  the 

Metropolitan  Board  of  Works. ' 

The  effect  of  this  proposed  line  of  buildings  was  to  prevent  the 
plaintiff  from  building  upon  nearly  half  of  the  land  purchased  by 
him. 

The  plaintiff,  having  in  vain  endeavoured  to  obtain  a 
reversal  *  of  the  architect's  decision,  applied  to  the  Metro-  [*  600] 
politan  Board  of  Works  for  compensation  under  the  74th 
section  of  the  Metropolis  Management  Amendment  Act,   1862, 
but  they  refused  to  entertain  the  application. 

The  District  Board  having  threatened  to  put  their  powers  in 
force  against  the  plaintiff  if  he  proceeded  to  build  beyond  the 
line  laid  down  by  the  architect  of  the  Metropolitan  Board,  the 
plaintiff  filed  the  present  bill,  in  which  he  prayed  that  the  order 
of  the  superintending  architect  might  be  declared  to  be  invalid, 
and  that  the  District  Board  might  be  restrained  from  interfering 
with  the  erection  of  the  proposed  buildings  by  the  plaintiff,  and 
from  recovering  any  penalties  in  respect  thereof. 

The  Vice-Chancellor  having  granted  an  interlocutory  injunc- 
tion, the  defendants  appealed,  and  the  appeal  motion  and  the  cause 
now  came  on  together  before  the  Lords  Justices.  ^ 

1  The    sectioDB    referred    to    are    as  to  such  a  line  and  in  such  a  manner  for  the 

follows :  —  i ni provement  of  any  street  as  the  said  board 

25  &  26  Vict.,  c.  102,  s.  74 :  ''  In  case  shall  direct,  provided  that  the  said  board 
any  building  situated  within  any  of  the  shall  make  compensation  to  the  owner  of 
parishes,  districts,  or  places  comprised  in  such  building  for  any  damage  and  expenses 
the  schedules  of  the  firstly  recited  Act,  which  he  may  sustain  and  incur  thereby." 
which  shaU  in  any  part  thereof  project  Sect.  75:  "The  14drd  section  of  the 
beyond  the  general  line  of  the  street  in  first  recited  Act  (18  &  19  Vict.,c.  120),  and 
which  the  same  may  be  situate,  or  beyond  the  140th  section  of  the  7  Geo.  IV.,  c.  142, 
the  front  of  the  building,  wall,  or  railing,  are  hereby  repealed,  and  in  lien  thereof  be 
on  either  side  thereof,  sliaU  at  any  time  be  it  enacted  tliat  no  building,  structure,  or 
taken  down  to  an  extent  exceeding  one  erection  shall,  without  the  consent  in  writ- 
half  of  such  building,  such  half  to  be  ing  of  the  Metropolitan  Board  of  Works, 
measured  in  cubic  feet,  or  shall  be  de-  be  erected  beyond  the  general  line  of  build- 
stroyed  by  fire  or  other  casualty,  or  demol-  ings  in  any  street,  place,  or  row  of  houses, 
ished,  pulled  down,  or  removed  from  any  in  which  the  same  is  situate,  in  case  the 
other  cause  to  the  extent  aforesaid,  it  shall  distance  of  such  line  of  buildings  from 
be  lawful  for  the  Metropolitan  Board  of  the  highway  does  not  exceed  fifty  feet,  or 
Works  to  require  the  same  to  be  set  back  within  fifty  feet  of  the  highway,  when 
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[*601]  *Mr.  Glasse,  Q.  C,  and  Mr.  Macnaghten  for  the 
plaintiff:  — 

The  fifteen  days  prescribed  by  the  63rd  section  of  the  Metrop- 
olis Management  Amendment  Act,  1862,  having  expired  without 
any  objection  being  made  by  the  defendants  to  the  plaintiff's 
plans,  their  power  of  interference  under  that  section  ceased.  They 
are  now  threatening  to  interfere  with  the  plaintiff  under  the  75th 
section  of  that  Act,  and  to  demolish  his  buildings  without  giving 
any  compensation.  This  could  not  be  the  intention  of  the  Legis- 
lature ;  it  would  amount  to  a  confiscation  of  the  property  of  the 
plaintiff.  The  defendants'  contention  is  based  upon  a  misunder- 
standing of  the  74th  and  75th  sections  of  the  Act.  If  this  case 
comes  at  all  within  the  Act  it  is  within  the  74th  section,  which 
gives  power  to  the  Metropolitan  Board,  in  the  case  of  buildings 
which  have  been  pulled  down  and  rebuilt,  to  restrict  them  to  the 
general  line  of  the  street ;  but  provides  that  compensation  shall  be 
given  to  the  owners.  The  75th  section  only  applies  to  vacant 
ground  which  has  never  been  built  over.  In  the  present  case  the 
plaintiff  purchased  the  interest  of  the  railway  company,  and  he 
has  the  same  rights  as  if  he  had  himself  pulled  down  the  build- 
ings immediately  before  the  notice  was  served. 

But  we  also  contend  that  the  certificate  of  the  architect  is 
entirely  fallacious.  He  has  treated  the  site  of  the  buildings  as 
vacant  ground,  and  has  taken  the  line  of  the  five  cottages  as  if 
there  were  no  other  houses  in  the  passage;  whereas  the  houses 
that  were  pulled  down,  and  the   houses  at  the  other  end,  come 

the  distance  of  the  line  of  bnildings  there-  occnpier  of  the  premises,  or  the  builder  or 

from  amounts  to  or  exceeds  fifty  feet,  not-  person  engaged  in  any  work  contrary  to 

withstanding  there  being  gardens  or  va-  this  enactment,  to  appear  at  a  time  and 

cant  spaces  between  the  line  of  buildings  place  to  be^  stated  in  the  summons,  to 

and  the  highway,  such  general  line  of  answer  such  complaint,  and  if  at  the  time 

buildings  to  be  decided  by  the    super-  and  place  appointed  io  such  summons  the 

intending  architect  to  the  Metropolitan  said  complaint  shaU  be  proved  to  the  satis- 

Board  of  Works  for  the  time  being ;  and  faction  of  the  justice  before  whom  the  same 

in  case  any  building,  structure,  or  erection  shall  be  heard,  such  justice  shall  make  an 

be  erected,  or  be  begun  to  be  erected  or  order  in  writing  on  such  owner  or  occupier, 

raised  without  such  consent,  or  contrary  builderor  person,  directing  the  demolition 

to  the  terms  and  conditions  on  which  the  of  any  such  building  or   erection,  or  so 

same  may  have  been  granted,  it  shall  be  much  thereof  as  may  be  beyond  the  said 

law^ful  for  the  vestry  of  the  parish,  or  the  general  line  so  fixed  as  aforcHaid,  within 

board  of  works  for  the  district  in  which  such  time  aa  such  justice  shall  consider 

such  building  or  erection  is  situate,  to  reasonable,  and  shall  also  make  an  order 

cause  to  be  made  complaint  thereof  before  for  the  payment  of  the  costs  incurred  up 

a  justice  of  the  peace,  who  shall  thereupon  to  the  time  of  hearing." 
issue  a  summons  requiring  the  owner  or 
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close  up  to  the  footpath.     For  this  purpose  the  back  yard  of  the 
lower  house  is  to  be  treated  as  part  of  the  house,  and  the 
plaintiflf  has  a  *  right  to  build  over  it     Lord  Grosvenor  v.    [*  602] 
Rampstead  Junction  Railway  Company ^  1  De  G.  &  J.  446. 
The  defendants  are  acting  entirely  vltra  vires,  and  the  plaintiff  is 
therefore  entitled  to  the  interference  of  this  Court,  and  is  not  con- 
fined to  his  remedy  of  disputing  the  certificate  before  a  justice  of 
the  peace.     Tinkler  v.  Wandsworth  Board  of  Works,  2  De  G.  &  J. 
261 ;  Frewin  v.  Lewis,  4  My.  &  Cr.   249 ;  Stone  v.    Commercial 
Railway   Company,  4  My.  &   Cr.   122 ;    River  Dun  Navigation 
Company  v.   North  Midland  Railway  Company,  1   Bailw.    Cas. 
135,  154. 
Mr.  Bristowe,  Q.  C,  and  Mr.  Cracknall  for  the  defendants:  — 
The  question  in  this  case  is  entirely  within  the  jurisdiction  of 
the  justices  of  the  peace,  by  whom  the  plaintiff  might  have  had 
the  architect's  certificate  rectified  if  it  was  erroneous,  and  might 
have  appealed  to  a  Court  of  common  law,  which  is  the  appointed 
tribunal  for  such  questions.     We  therefore  submit  that  this^  Court 
ought  not  to  entertain  the  suit. 

The  defendants  were  acting  entirely  within  their  powers.  They 
were  right  in  treating  this  as  vacant  ground  within  the  75th  sec- 
tion. That  section  is  not  restricted  to  land  which  had  never  been 
built  over.  The  intention  was  that  no  house,  whether  a  fresh 
erection  or  the  rebuilding  of  an  old  one,  should  extend  beyond 
the  general  line  of  the  street.  The  74th  section  was  for  a  different 
object ;  it  was  to  insure  the  regularity  of  the  line  of  houses,  not 
to  regulate  the  width  of  the  street.  But  in  the  present  case  the 
plaintiff's  land  was,  strictly  speaking,  vacant  ground.  The  rail- 
way company  by  taking  it  changed  the  character  of  the  land.  The 
buildings  were  not  pulled  down  for  the  purpose  of  being  rebuilt, 
and  the  plaintiff  is  therefore  not  in  the  position  of  a  landowner 
whose  houses  have  been  pulled  down  or  demolished  within  the 
terms  of  the  74th  section.  [They  referred  to  Vestry  of  St,  George, 
Hanover  Square,  v.  Sparrow,  16  C.  B.  (N.  S.)  209;  Baumanv. 
Vestry  of  St.  Pancras,  L.  R  2  Q.  B.  528 ;  Wandsworth  Board 
of  Works  v.  Hall,  L.  E.  4  C.  P.  85 ;  Simpson  v.  Smith,  L.  R 
6  C.  P.  87.] 
♦Sir  W.  M.  James,  L  J.  :—  [*603] 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellob 
granting  an  injunction  is  perfectly  right. 


494  LOCAL  GOVERNMENT. 


Ko.  10.  —Lord  Anekland  ▼.  Wettminfter  Local  Board  of  Works,  L.  B.  7  Gk.  603,  004. 

The  plaintiff,  Lord  Auckland,  comes  to  this  Court  and  com- 
plains that  a  public  body  threaten  and  intend,  under  colour  of  cer- 
tain great  powers  given  them  by  Act  of  Parliament,  to  take  and 
pull  down  some  buildings  which  he  has  a  right  to  erect,  and  is 
about  to  erect,  on  his  own  property.  He  complains  that  by  these 
threats  they  have  embarrassed  him  in  the  application  of  his  prop- 
erty to  the  purpose  he  desires,  and  have  in  fact  prevented  him 
from  erecting  his  building,  because  they  tell  him  in  plain  terms 
that  if  he  does  build  they  will  put  in  force  the  powers  of  their 
Act,  and  pull  down  his  building.  This  being  the  complaint,  it 
appears  to  me  to  be  a  plain  case  for  the  exercise  of  the  jurisdiction 
of  this  Court.  What  is  the  case?  A  man  files  his  bill  with 
regard  to  a  grievous  wrong  which  is  threatened  to  be  inflicted  upon 
him  by  a  public  body,  and  he  has  a  right  to  see  whether  this  body 
has  the  power  to  inflict  this  wrong  upon  him ;  or,  at  all  events,  to 
try  and  relieve  his  title  from  the  cloud  which  is  put  upon  it  by 
this  proceeding,  which  has  been  taken  under  a  public  Act  of  Par- 
liament by  public  functionaries  intrusted  with  great  and  arbitrary 
powers.  It  seems  to  me  to  be  the  same  kind  of  case  as  those  well- 
known  cases  in  which  this  Court  has  exercised  its  jurisdiction  by 
restraining  railway  companies  from  proceeding  to  take  land  which 
they  had  power  to  take  for  one  purpose,  for  some  other  purpose 
for  which  they  were  not  entitled  to  take  it ;  or  to  take  part  of  a 
house  only,  where  the  law  obliged  them  to  take  the  whole  of  it 
In  those  cases  the  Court  has  stopped  them  at  once  and  granted  an 
injunction,  because  they  were  about  to  exercise  their  powers  in  a 
manner  that  was  oppressive  or  in  a  manner  that  was  illegal.  I 
have  no  doubt,  therefore,  that  this  is  a  case  within  the  jurisdic- 
tion of  this  Court,  and  that  it  is  a  case  proper  for  this  Court  to 
decide  once  for  all  instead  of  obliging  Lord  Auckland  to  go  before 
a  magistrate  and  discuss  before  him  the  question  of  jurisdiction 
and  the  difficult  construction  of  these  Acts  of  Parliament,  and 
then  to  carry  the  case  to  the  Court  of  Queen's  Bench  by  certiorari, 
or  to  take  some  other  step  to  get  it  finally  decided. 

Then  comes  the  question,  Is  what  the  Westminster  Board 
[*  604]  of  *  Works  threatens  to  do  in  any  manner  justified  by  the 
Act  of  Parliament?  I  am  of  opinion,  on  more  grounds 
than  one,  that  their  whole  proceeding  is  clearly  ultra  vires.  The 
land  in  question  is  the  site  of  lately-existing  buildings,  which 
site  and  buildings  were  taken  for  some  purpose  or  other  in  con- 
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nection  with  the  construction  of  the  Metropolitan  District  Rail- 
way. I  am  of  opinion  that  Lord  Auckland,  as  the  purchaser  of 
that  site  from  the  Metropolitan  District  Eailway  Company,  who 
were  the  purchasers  from  the  former  owners,  has  exactly  the  same 
rights  in  every  respect  as  those  owners  had  before  their  houses 
were  pulled  down,  and  has  exactly  the  same  rights  as  he  would 
have  had  if  he  had  bought  the  ground  with  the  houses  standing 
upon  it,  and  had  taken  them  down  himself  a  few  days  ago  for  the 
purpose  of  building  what  he  now  intends  to  build  in  their  place. 
In  that  case  it  appears  to  me  quite  clear  that  his  position  comes 
exactly  within  the  provisions  of  the  74th  section,  which  enacts 
that  where  any  part  of  a  building  which  has  been  demolished, 
pulled  down,  or  removed  had  projected  beyond  the  general  line  of 
the  street  in  which  the  same  was  situated,  then  the  Metropolitan 
Board  of  Works  has  power,  when  the  owner  is  about  to  rebuild,  to 
direct  him  to  put  back  his  new  building  into  such  a  line  and  in 
such  a  manner  for  the  improvement  of  the  street  as  the  board 
should  direct  Supposing,  then,  that  in  this  case  the  condition 
precedent  to  the  74th  section  is  found  to  exist,  that  section  is  to 
my  mind  clearly  applicable. 

But  then  it  is  contended  that  although  the  74th  section  provides 
that  a  man's  property  may  be  taken  in  a  certain  way  upon  a  com- 
pensation being  given  him,  the  75th  section  goes  on  to  enact  that 
it  is  to  be  taken  away  without  any  compensation  at  all  by  the 
same  body.  I  am  of  opinion,  having  regard  to  the  old  clauses  in 
lieu  of  which  this  75th  section  was  enacted,  and  having  regard  to 
the  74th  section,  which  immediately  precedes  it,  and  to  the 
whole  context  of  the  Act  and  the  whole  spirit  of  recent  legislation 
with  regard  to  dealing  with  private  persons*  property,  that  the 
75th  section  was  only  meant  to  apply  to  the  case  of  a  new  build- 
ing, a  structure,  or  erection  being  built  on  land  which,  for  the 
purposes  of  the  Act,  would  properly  have  been  described  by  Mr. 
VuUiamy  as  vacant  ground.  I  am  therefore  of  opinion  that  there 
was  no  jurisdiction  in  the  Metropolitan  Board  or  in  the  Dis- 
trict Board  to  interfere  with  any  building  *  which  Lord  [*  605] 
Auckland  might  erect  on  that  land,  except  in  accordance 
with  the  provisions  of  the  74th  section ;  that  the  75th  section  does  not 
apply  at  all  to  it;  and  that  Mr.  Vulliamy's  line,  whether  rightly  or 
wrongly  laid  down  by  him  as  the  general  line  of  the  street,  would 
not  authorise  them  to  interfere  with  Lord  Auckland's  property. 
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But  then  I  am  further  of  opinion  that  Mr.  VuUiamy's  order,  on 
the  face  of  it,  is  perfectly  monstrous  and  utterly  void.  It  is  easy 
to  see  how  the  error  arose,  namely,  from  Mr.  VuUiamy  treating 
the  site  of  the  old  building  as  being  vacant  ground.  That  appears 
upon  the  face  of  the  order  which  he  has  pronounced.  He  comes  to 
the  decision  of  the  question  as  to  the  general  line  of  the  street  on 
the  assumption  that  Lord  Auckland's  property  is  to  be  treated  as 
vacant  ground,  and  then  he  finds  what  he  supposes  to  be  a  line, 
being  the  line  made  by  four  or  five  houses;  that  being,  as  he 
thought,  the  only  line  that  he  could  find,  considering  the  mode  in 
which  the  question  was  submitted  to  him.  I  thiuk  that  if  Mr. 
VuUiamy's  attention  had  been  drawn  to  this,  that  he  was  to 
ascertain  what  the  general  building  line  of  York  Place  was,  as 
things  stood  before  the  houses  were  taken  down,  he  never  could 
have  made  such  an  order  as  this,  the  effect  of  which  is  much  the 
same  as  if  a  man  said  that  the  old  line  of  the  front  of  Burlington 
House  was  the  general  line  of  Piccadilly.  I  am  of  opinion  that 
he  has  fallen  into  a  mistake,  and  that  he  has  never  determined  the 
line  in  the  manner  in  which  he  ought  to  have  determined  it, 
namely,  what  was  the  line  before  the  houses  were  taken  down. 

I  do  not  think  we  ought  to  make  any  declaration  as  to  the  74th 
section,  because  the  Metropolitan  Board  are  not  before  us.  Tliere 
will  therefore  be  a  declaration  that,  notwithstanding  Mr.  Vul- 
liamy's  order  purporting  to  set  out  the  general  line  of  the  street, 
Lord  Auckland  is  entitled  to  build  on  the  whole  of  the  property 
included  in  the  purchase,  and  an  injunction  to  restrain  the  District 
Board  from  interfering  with  such  building ;  and  the  plaintiff  must 
have  the  costs  of  the  suit. 

Sir  G.  Mellish,  L.  J.  :  — 

I  am  of  the  same  opinion.  I  think  it  impossible  to  read  with 
any  care  the  74th  and  75th  sections  of  the  Metropolis  Management 
Amendment  Act,  1862,  without  coming  to  the  conclusion 
[*  606]  that  no  *  case  can  be  intended  to  be  witliin  the  75th  sec- 
tion, which  is  within  the  74th ;  because  the  74th  section, 
if  any  house  is  pulled  down  or  is  destroyed  which  is  beyond  the 
general  line  of  the  street,  gives  power  to  the  Metropolitan  Board 
to  require  that  when  it  is  built  up  again  it  shall  be  set  back,  pay- 
ing compensation.  Now  it  seems  absurd  to  suppose  that  the  Leg- 
islature could  have  intended  that  in  that  very  same  case  they 
might,  instead  of  proceeding  under  sect   74,  proceed  under  sect 
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75,  and  say,  "  You  shall  put  your  house  back  to  the  general  line 
of  the  street  without  receiving  any  compensation  whatever. '  To 
make  the  two  sections  consistent  with  each  other,  I  think  that  we 
must  construe  the  words  "  no  building,  structure,  or  erection  "  in 
the  75th  section  to  mean  no  building,  structure,  or  erection  built 
or  erected  for  the  first  time.  Then  comes  the  question,  whether 
this  present  case,  assuming  against  Lord  Auckland  that  there  may 
be  a  general  line  of  street  in  York  Place,  is  within  the  74th  sec- 
tion. Of  course  if,  the  same  person  who  had  pulled  the  buildings 
down  was  intending  to  erect  them  again,  then  it  would  be  directly 
within  the  74th  section-  But  ought  the  74th  section  to  be  con- 
fined to  that  ?  In  my  opinion  it  would  be  very  absurd  to  confine 
it  to  that,  because  if  a  man  pulls  down  his  building,  intending  to 
erect  a  new  one,  why  should  he  not  be  allowed  to  sell  the  site 
with  the  same  power  of  erecting  the  building  as  he  himself  had  ? 
It  appears  to  me  that  the  purchaser  must  be  in  the  same  position 
as  the  vendor,  and  that  a  subsequent  purchaser  from  the  pur- 
chaser must  be  in  the  same  position  as  the  purchaser.  Then  does 
it  make  any  difference  that  a  railway  company  was  the  mesne  pur- 
chaser, that  is,  the  person  who  purchased  the  property  from  the 
original  owner  of  the  building  and  the  person  who  pulled  it 
down.  I  do  not  think  that  that  makes  any  difference.  I  do  not 
mean  to  say  that  in  every  case  after  a  building  has  been  erected 
the  site  of  that  building  is  to  remain  for  ever  within  sect.  74  and 
never  come  within  sect.  75.  We  might  suppose  a  case  of  a  build- 
ing pulled  down  and  the  site  of  the  building  turned  to  a  totally 
different  purpose  —  made,  for  instance,  into  an  open  garden.  Or 
we  might  suppose  a  man  pulling  down  his  building  and  voluntarily 
setting  it  back  to  the  general  line  of  the  street  I  do  not  suppose 
that  in  such  a  case  any  subsequent  owner  who  might  acquire  the 
site,  or  the  same  owner,  could,  after  that,  take  advantage 
*  of  its  being  an  old  site.  Just  in  the  same  way,  if  a  [♦  607] 
man  pulls  down  a  house,  and  the  ground  is  left  vacant  for 
so  many  years  that  all  supposed  intention  of  rebuilding  is  gone, 
then  all  the  right  to  the  lights  will  be  gone  also ;  but  if  there  is 
an  intention  to  rebuild,  even  though  there  is  a  delay  of  two  or 
three  yeara,  still  the  right  to  the  lights  would  remain.  And  I  do 
not  suppose  that  it  would  make  any  difference  if,  when  the  original 
owner  had  pulled  down  the  house,  he  had  sold  the  land  with  the 
right  of  building  the  house  again.  In  the  same  way  I  think  that, 
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in  the  present  case,  if  the  houses  are  pulled  down  under  circum- 
stances which  would  lead  every  one  to  suppose  that  the  houses 
would,  as  a  matter  of  course,  be  rebuilt,  the  site  being  practically 
of  no  value,  except  as  building  ground,  it  would  be  wrong  to  say 
that  the  rights  which  it  formerly  possessed  as  to  the  line  of  build- 
ings are  lost  by  the  mere  circumstance  that  the  railway  company 
has  found  it  necessary,  for  the  purpose  of  constructing  their  rail- 
way, to  take  down  these  houses. 

It  would  be  a  hard  thing  on  the  railway  company,  as  it  seems 
to  me,  if,  having  purchased  these  houses  at  the  full  price,  and 
being  obliged  to  pull  them  down  for  the  purposes  of  their  railway, 
they  were  not  at  liberty  to  sell  the  site  for  the  purpose  of  being 
built  upon.  As  far  as  appears,  they  did  sell  the  site,  and  Lord 
Auckland  bought  it  on  the  assumption  that  it  might  be  built  upon. 
If  the  District  Board  are  right  in  their  contention,  there  was  a 
defect  in  the  railway  company's  title,  because  they  would  have 
no  power  to  sell  the  land  as  building  land  without  previously 
ascertaining  the  intentions  of  the  Metropolitan  Board.  Therefore 
I  am  of  opinion  that,  as  regards  the  site  of  the  building,  it  is  clearly 
within  the  74th  section,  and  that  the  District  Board  had  no  power 
to  proceed  under  sect  75;  and  that  being  so,  I  am  further  of 
opinion  that  this  Coiirt  has  jurisdiction  to  grant  relief  in  this  case. 
The  District  Board  threatens  that,  if  Lord  Auckland  should  erect 
stables  on  this  land,-  they  will  pull  them  down-  It  is  true  that 
they  must  first  go  before  a  magistrate.  If  they  do  he  will  probably 
tell  them  that  he  has  no  jurisdiction ;  for  it  seems  to  me  perfectly 
clear  that  he  has  no  jurisdiction  under  this  section.  But  I 
think  Lord  Auckland  is  entitled  to  say :  *  I  will  not  wait  to  see 
whether  a  magistrate  will  decide  rightly  or  wrongly  as 
[*  608]  *  to  his  jurisdiction  in  this  case ;  I  will  not  go  before  a 
magistrate  at  all,  but  I  will  go  into  the  Court  of  Chancery 
for  an  injunction  to  restrain  you  from  pulling  down  my  stables  in 
a  case  where  you  have  no  power  to  pull  them  down.  * 

Then  the  only  other  question  on  which  there  can  be  any  doubt 
is,  whether  there  is  any  difference  between  the  actual  site  of  the 
house  and  the  courtyard,  which  was  behind  the  house.  In  my 
opinion  there  is  no  difference.  The  front  of  the  house  was  not 
towards  York  Place  at  all,  but  the  side  of  the  house  ran  all  along 
York  Place,  and  beyond  that  there  was  a  continuous  wall  of  some 
height,  which  separated  the  courtyard  from  York  Place.     Even 
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assuming  that  there  was  a  line  of  street  in  York  Place,  I  do  not 
think  that  would  be  an  open  space  within  the  meaning  of  the  75th 
section.  The  plaintiff  has  a  house,  and  a  wall  beyond  his  house 
which  encloses  his  courtyard.  His  courtyard  is  as  much  a  private 
place  as  any  other  part;  it  is  not  in  any  way  dedicated  to  the  use 
of  the  public. 

I  entirely  agree  with  what  the  Lord  Justice  has  said,  —  that, 
looking,  as  we  ought  to  do,  at  the  state  of  things  as  they  existed 
before  these  buildings  were. pulled  down,  there  really  was  no  gen- 
eral line  of  building  in  York  Place  except  the  line  which  came 
right  up  to  the  footpath. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  Lord  Auckland 
is  entitled  to  have  the  relief  which  he  prays  for,  and  to  the  costs 
of  the  suit 

Barlow  and  another  (appellants)  v.  Bt  Mary  Abbotts,  Kensington, 
and  another  (respondents). 

11  App.  Caa.  257-270  (a.  o.  55  L.  J.  Ch.  680;  55  L.  T.  221 ;  34  W.  R.  521). 

Metropolis  Management  Acts.  —  MetropoUa    Management  Amendment  [2bl] 
Act,  1862  (26  dt  26  Vict,,  c.  102),  88,  74,  lb.  ^  General  Line  of  Build- 
ings. —  Certificate  of  Stiperintending  Architect.  —  House  at  Corner  of  Tuh) 
Streets. — Order  of  Magistrate.  —  Seduction  into  Writing.  —  Time  of  Service. 

The  appellants*  house  was  bnilt  at  the  corner  of  the  K.  Road  and  a  new 
street  called  D.  Gardens.  The  side  of  the  honse  abutting  on  the  eastern  side 
of  D.  Gardens  projected  beyond  a  row  of  houses  on  that  side  of  D.  Gardens. 
Under  sect  75  of  the  Metropolis  Management  Amendment  Act,  1862  (25  &  26 
Vict,  c.  102),  the  superintending  architect  to  the  Metropolitan  Board  of  Works 
gave  a  certificate  that  the  main  fronts  of  that  row  of  houses  was  the  general  line 
of  buildings  on  the  eastern  side  of  D.  Gardens,  but  did  not  decide  that  that  was 
the  general  line  of  buildings,  either  of  the  row  of  houses  or  of  the  street  in  which 
the  appellants*  house  was  situate. 

Hddj  reversing  the  decision  of  the  Court  of  Appeal,  that  no  offence  under 
sect.  75  had  been  committed  by  the  building  of  the  appellants'  house,  and  that 
there  was  no  jurisdiction  for  a  magistrate's  order  under  that  section  directing  the 
demolition  of  the  projecting  part  of  the  house. 

A  magistrate  made  a  verbal  order  under  sect.  75  directing  the  builder  to 
demolish  part  of  a  house  within  eight  weeks.  The  builder  was  present  when 
the  order  was  made,  but  it  was  not  reduced  into  writing  till  the  day  when  the 
eight  weeks  expired ;  after  that  day  a  copy  was  served  upon  him  or  came  to  his 
knowledge. 

Held^  reversing  the  decision  of  the  Court  of  Appeal,  that  the  order  was  not 
'*  an  order  in  writing  made  on"  the  builder  within  the  meaning  of  sect.  75,  and 
was  therefore  invalid. 
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Appeal  from  a  decision  of  the  Court  of  Appeal  (Baggallay, 
Cotton,  and  Lindley,  L.  JJ.)  reversing  the  decision  of  Bacon, 
V.  C,  who  had  granted  a  perpetual  injunction  against  the  Ken- 
sington Vestry  from  demolishing  part  of  the  appellant's  dwelling- 
bouse  in  pursuance  of  an  alleged  right  claimed  by  the  respondents 
under  the  75th  section  of  the  Metropolis  Management  Amend- 
ment Act,  1862.     The  facts  are  set  out  in  the  opinion  of  Lord 

Herschell. 
[*258]       •Feb.  11,  12.     Eigby,  Q.  C,  and  B.  B.  Rogers  for  the 
appellants :  — 

DiflBcult  questions  may  no  doubt  arise  upon  the  construction  of 
sect.  75  of  the  Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict,  c.  102),  but  it  is  not  necessary  to  discuss  them 
here.  It  is  enough  to  say  that  sect  75  applies  only  to  the  case 
where  the  ground  built  upon  was  formerly  vacant,  and  not  to  a 
case  like  the  present,  where  the  house  in  question  is  a  new  build- 
ing on  ground  formerly  built  on.  Lord  Auckland  v.  Westminster 
Local  Board  of  Works,  L  E.  7  Ch.  597,  604  (p.  489,  ante).  But 
whether  that  be  so  or  not,  the  present  case  may  be  determined 
upon  the  certificate  of  the  architect  In  order  to  justify  a  convic- 
tion under  sect  75  the  architect  must  decide  the  general  line 
of  buildings  in  the  street  or  row  of  houses  in  which  the  building 
in  question  is  situate ;  and  the  architect's  certificate  is  conclusive. 
Spackman  v.  Flumstead  Board  of  Works,  10  App.  Cas.  229. 
Here  the  architect  has  decided  only  the  general  line  of  buildings 
in  De  Vere  Gardens,  and  (upon  the  true  construction)  the  certifi- 
cate and  plan  find  that  the  appellants'  house  is  in  Kensington  Eoad 
and  not  in  De  Vere  Gardens.  If,  however,  this  be  not  the  true 
construction,  then  it  is  for  this  House  to  determine  where  the 
building  is  situate,  and  upon  the  facts  it  is  clearly  in  Kensington 
Eoad.  At  all  events,  it  is  manifestly  not  one  of  **  the  row  of 
houses'  in  De  Vere  Gardens  with  which  alone  the  certificate 
deals.  If  the  respondents  were  right  the  consequences  would  be 
very  startling;  for  when  a  corner  house  was  pulled  down  and 
rebuilt  the  architect  could  compel  the  builder  to  set  it  back  so  as 
to  expose  to  view  in  the  small  side  street  "  the  general  line  "  of 
cottages  or  stables,  or  whatever  may  be  the  buildings  in  the  side 
street 

The  object  of  the  Act  was  to  provide  for  uniformity  in  London 
streets.     Where  a  comer  house  has  its  principal  entrance  in  a 
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main  road  and  its  flank  in  a  side  street,  as  here,  the  only  general 
line  to  which  it  need  conform  is  that  of  the  main  road. 

Further,  the  order,  not  having  been  put  into  writing  nor  served 
till  the  day  of  the  expiry  of  the  eight  weeks  named  in  the  order, 
was  not  an  "  order  in  writing  made  on  "  the  owner  within  the 
meaning  of  sect   75. 

•Sir  R  Webster,  Q.  C,  and  Millar,  Q.  C.  (Ingle  Joyce  [•259] 
with  them),  for  the  respondents :  — 

The  house  is  in  De  Vere  Gardens,  and  projects  beyond  that  line 
which  the  architect  has  decided  to  be  the  general  line  of  buildings 
in  De  Vere  Gardens.  The  house  may  also  be  in  Kensington  Eoad, 
but  that  does  not  aflfect  this  question.  The  real  question  is 
whether  those  who  live  in  De  Vere  Gardens  have  anything  to  say 
to  the  line  of  building  so  far  as  this  house  is  concerned. 

Lord  Auckland  v.  Westminster  Local  Board  of  Works,  L.  R 
7  Ch.  597  (p.  489,  ante\  only  decides  that  sect.  75  does  not  apply 
where  the  house  occupies  the  site  of  old  buildings  with  reference 
to  the  street  in  question.  But  here  there  was  no  street  where  De 
Vere  Gardens  now  are.  That  case,  therefore,  does  not  apply  here. 
This  is  not  **  vacant  ground  "  in  the  sense  used  in  that  case.  Here 
a  man  clears  a  whole  site  and  begins  de  novo:  certainly  a  case 
intended  to  be  dealt  with  by  sect  75.  It  is  impossible  to  suppose 
that  whenever  a  rookery  is  pulled  down  and  a  new  street  made 
sect   75  has  no  application. 

The  certificate  does  not  bear  the  construction  contended  for  by 
the  appellants,  but  if  it  does  the  answer  is  that  it  is  no  part  of  the 
architect's  duty  to  determine  in  what  street  a  house  is :  that  is 
for  the  magistrate  to  determine.  Spackman  v.  Plumstead  Board 
of  Works  did  not  decide  that  the  certificate  is  conclusive  as  to 
whether  the  house  is  in  a  particular  street  or  row  of  houses  or  not 
As  to  the  form  of  the  injunction,  at  all  events,  the  appellants 
are  not  entitled  to  an  unlimited  injunction,  for  they  may  go 
again  to  a  magistrate  and  get  a  good  order.  At  the  most  the 
appellants  are  entitled  to  restrain  them  from  proceeding  on  this 
order. 

As  to  the  second  point,  the  order  was  made  while  the  builder 
was  present ;  it  cannot,  therefore,  now  be  contended  that  the  order 
is  bad. 

Eigby,  Q.  C,  replied. 

The  House  took  time  for  consideration. 
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[*  260]       *  March  26.     Lord  Herschell,  L.  C.  :  — 

My  Lords,  this  is  an  action  which  is  now  being  prose- 
cuted by  the  appellants,  as  the  legal  personal  representatives  of 
Charles  Edward  Barlow,  the  original  plaintiff,  to  restrain  the  re- 
spondents from  proceeding  to  demolish  a  part  of  a  dwelling-house 
belonging  to  them,  situate  within  the  metropolis.  The  respondents 
do  not  deny  that  they  threaten  such  demolition,  but  they  claim 
the  right  to  demolish  the  building  under  the  provisions  of  the  75th 
section  of  the  Metropolis  Management  Amendment  Act,  1862. 

The  house  in  question  is  situate  at  the  <5orner  of  Kensington 
Boad  (a  street  which  has  long  existed)  and  a  new  street  which  has 
been  formed  at  right  angles  to  it,  called  De  Vere  Gardens.  The 
site  upon  which  this  and  the  adjoining  houses  in  the  Kensington 
Eoad  were  erected  was  the  property  of  Charles  Edward  Barlow, 
and  was  by  him  sold  to  the  respondent,  William  Elsdon,  under 
an  agreement  of  the  2nd  of  August,  1881,  the  arrangement  being 
that  William  Elsdon  should  raise  a  part  of  the  purchase-money  by 
a  first  mortgage,  and,  subject  to  this,  give  Charles  Edward  Barlow 
a  second  mortgage  on  the  premises  to  secure  £5000  and  interest. 
This  arrangement  was  carried  out  by  an  indenture  of  mortgage  of 
the  22nd  of  November,  1881,  under  which  Charles  Edward  Bar- 
low entered  into  possession  of  the  premises  and  remained  in  pos- 
session until  the  time  of  his  death,  whilst  this  action  was  pending. 
The  side  of  the  house  facing  the  new  highway  was  built  by  Wil- 
liam Elsdon  up  to  the  pavement  The  houses  which  were  at  that 
time  built  on  the  eastern  side  of  De  Vere  Gardens  had  an  area 
seven  feet  wide  (except  so  far  as  the  same  were  overhung  by  bay 
windows  and  porticoes)  between  them  and  the  pavement 

Under  these  circumstances  the  surveyor  to  the  respondents  con- 
tended that  no  part  of  the  appellants*  house  facing  De  Vere  Gar- 
dens ought  to  have  been  built  within  seven  feet  of  the  pavement 
He  accordingly  took  proceedings  under  sect  75  of  the  Metropolis 
Management  Amendment  Act,  1862.  That  section  enacts  "  that 
no  building,  structure,  or  erection  shall,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of  Works,  be  erected  beyond 
the  general  line  of  buildings  in  any  street,  place,  or  row  of  houses 
in  which  the  same  is  situate,  in  case  the  distance  of 
[*  261]  •  such  line  of  buildings  from  the  highway  does  not  exceed 
fifty  feet  or  within  fifty  feet  of  the  highway  when  the 
distance  from   the  line  of  buildings   therefrom  amounts   to  or 
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exceeds  fifty  feet,  notwithstanding  there  being  gardens  or  vacant 
spaces  between  the  line  of  buildings  and  the  highway,  such 
general  line  of  buildings  to  be  decided  by  the  superintending 
architect  to  the  Metropolitan  Board  of  Works  for  the  time  being ; 
and  in  case  any  building,  structure,  or  erection  be  erected,  or  be 
begun  to  be  erected  or  raised,  without  such  consent,  or  contrary  to 
the  terms  and  conditions  on  which  the  same  may  have  been 
granted,  it  shall  be  lawful  for  the  vestry  of  the  parish,  or  the  board 
of  works  for  the  district  in  which  such  building  or  erection  is 
situate,  to  cause  to  be  made  complaint  thereof  before  a  justice  of 
the  peace,  who  shall  thereupon  issue  a  summons  requiring  the 
owner  or  occupier  of  the  premises,  or  the  builder  or  person 
engaged  in  any  work  contrary  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  summons  to  answer  such  com- 
plaint; and  if  at  the  time  and  place  appointed  in  such  summons 
the  said  complaint  shall  be  proved  to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard,  such  justice  shall  make  an 
order  in  writing  on  such  owner  or  occupier,  builder,  or  person, 
directing  the  demolition  of  any  such  building  or  erection,  or  so 
much  thereof  as  may  be  beyond  the  said  general  line  so  fixed  as 
aforesaid,  within  such  time  as  such  justice  shall  consider 
reasonable.  * 

The  respondents'  surveyor  first  applied  to  Mr.  Vulliamy,  the 
superintending  architect  to  the  Metropolitan  Board  of  Works,  and 
requested  him  to  decide  the  general  line  of  buildings  on  the  east 
side  of  De  Vere  Gardens.  Mr.  Vulliamy  gave  a  certificate  which, 
after  reciting  a  portion  of  the  section  I  have  just  quoted,  proceeds 
as  follows :  "  And  whereas  Mr.  William  Weaver,  surveyor  to 
the  vestry  of  Kensington,  and  Mr.  William  Elsdon,  of  Victoria 
Boad,  Kensington,  have  severally  appeared  before  me  and  been 
heard  regarding  the  erection  of  a  house  in  Kensington  Boad,  at 
the  corner  of  De  Vere  Gardens,  and  beyond  the  face  or  front  of 
the  buildings  forming  a  row  of  houses  on  the  eastern  side  of  De 
Vere  Gardens  aforesaid,  and  I  have  been  required  to  decide  the 
general  line  of  buildings  in  such  gardens  as  provided  in  the  said 
statute:  Now,  therefore,  having  considered  the  several 
*  matters,  I,  the  undersigned,  being  the  superintending  [•  262] 
architect  to  the  Metropolitan  Board  of  Works,  do  hereby, 
pursuant  to  the  said  Act,  decide  that  the  main  fronts  of  the  build* 
ings  forming  the  row  of  houses  aforesaid,  and  tinted  pink  on  the 
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plan  hereto  annexed  and  signed  by  me,  is  the  general  line  of 
buildings  on  the  eastern  aside  of  De  Vere  Gardens  aforesaid." 

To  this  certificate  there  was  attached  a  plan  in  which  a  pink 
line  was  drawn  along  the  front  of  the  main  wall  of  the  houses  on 
the  eastern  aide  of  De  Vere  Gardens,  which  commenced  at  the 
southern  end  of  the  houses  and  terminated  at  the  last  of  the  houses 
then  built,  which  was  a  point  upwards  of  fifty  feet  to  the  south  of 
the  appellants'  building. 

The  next  step  taken  was  to  make  a  complaint  before  Mr.  Shell, 
one  of  the  magistrates  of  the  metropolitan  police  courts,  and  on 
the  24th  of  January,  1882,  he  made  a  verbal  order  directing  the 
respondent,  Elsdon,  to  demolish  the  seven  feet  in  question  within 
a  period  of  eight  weeks  from  the  24th  of  January,  1882.  The 
order  was  not  reduced  into  writing  until  the  21st  of  March,  1882, 
after  which  date  a  copy  of  it  was  served  on  the  respondent, 
Elsdon. 

On  the  2nd  of  March,  1882,  the  writ  in  the  present  action  was 
issued  claiming  an  injunction  to  prevent  the  defendants  from  pull- 
ing down  or  interfering  with  any  part  of  the  house.  The  action 
came  on  for  trial  before  Bacon,  V.  C. ,  who  granted  a  perpetual  in- 
junction in  the  terms  of  the  writ  This  judgment  was  reversed  by 
the  Court  of  Appeal,  who  made  an  order  dismissing  the  action. 

It  appears  to  me  that  the  question  whether  this  action  is  well 
founded  depends  entirely  upon  whether  the  respondents  are  able 
to  establish  that  by  reason  of  the  provisions  of  sect  75  of  the 
Metropolis  Management  Amendment  Act,  1862,  and  the  proceed- 
ings which  have  been  taken  under  it,  they  would  be  justified  in 
demolishing  that  portion  of  the  appellants'  building  which  has 
given  rise  to  this  controversy. 

The  construction  of  the  section  I  have  just  referred  to,  and  the 
functions  under  it  of  the  superintending  architect  to  the  Metropol- 
itan Board  of  Works  and  the  magistrate,  came  recently  under  the 
consideration  of  your  Lordships'  House  in  the  case  of 
[*  263]  Spackman  •  v.  Plumstead  Board  of  Works,  10  App.  Gas. 
229.  It  was  there  held  that  the  offence  created  by  the 
statute  consisted  in  building  beyond  the  line  fixed  by  the  superin- 
tending architect  to  the  Board  of  Works  as  the  general  line  of 
buildings  in  the  street  or  row  of  houses  in  which  the  building  in 
question  was  situate,  and  to  which  it  was  therefore  bound  to  con- 
form.    It  was  decided  that  the  magistrate's  duty  was  confined  to 
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seeing  whether  the  building  projected  beyond  the  line  so  decided, 
and  that  he  was  not  empowered  himself  to  inquire  or  determine 
what  was  the  general  line  of  buildings. 

In  that  case  it  was  manifestly  considered  by  their  Lordships, 
and  I  think  rightly,  that  a  building  may  be  situate  in  a  row  of 
houses  and  bound  to  conform  to  the  general  building  line  of  such 
row  of  houses,  though  that  is  not  the  general  building  line  of  the 
street,  and  further,  that  the  general  building  line  may  dififer  in 
different  parts  of  the  same  street,  and  that  it  is  for  the  superin- 
tending architect  to  determine  "  the  extent  of  the  space  along 
which  a  line  is  to  be  laid  down  '  (10  App.  Cas.  243),  in  deciding 
what  is  the  general  line  of  buildings  at  any  part  of  the  street 

Now  in  the  present  case  the  language  of  the  architect's  certificate 
is  somewhat  peculiar.  It  appears  clear  that  he  did  not  determine 
or  intend  to  determine  that  the  building  in  question  was  situate 
in  the  row  of  houses  on  the  eastern  side  of  De  Vere  Gardens,  for 
he  describes  the  house  as  "  in  Kensington  Eoad,  at  the  comer  of 
De  Vere  Gardens,  and  beyond  the  face  or  front  of  the  buildings 
forming  a  row  of  houses  on  the  eastern  side  of  De  Vere  Gardens. " 
And  all  that  he  decides  is  that  the  main  fronts  of  the  buildings 
forming  that  row  of  houses  "  is  the  general  line  of  buildings  on  the 
eastern  side  of  De  Vere  Gardens.  * 

I  think,  therefore,  that  the  architect  has  not  decided  that  the 
line  he  has  drawn  on  the  plan  is  the  general  line  of  buildings, 
either  of  the  row  of  houses  or  the  street  in  which  the  building  of 
the  plaintiffs  is  situate,  unless  it  can  be  said  as  matter  of  law  that 
where  a  row  of  houses  has  been  erected  along  a  portion  of  a  high- 
way any  building  abutting  upon  the  same  highway,  whatever  the 
interval  between  it  and  the  row  of  houses  built,  and  whatever  the 
other  circumstances,  necessarily  forms  part  of  the  same 
row  *  of  houses,  or  is  to  be  regarded  as  necessarily  gov-  [*  264] 
emed  by  and  bound  to  conform  to  the  general  line  of 
building  of  such  row  of  houses.  It  seems  to  me  that  your  Lord- 
ships cannot  so  hold  as  matter  of  law.  I  think  that  such  a  con- 
struction of  the  section  would  run  counter  to  the  views  expressed 
by  this  House  in  the  case  of  Spackman  v.  Plumstead  Board  o, 
Works.  And  I  do  not  think  it  would  be  a  reasonable  construc- 
tion of  the  section.  Various  cases  were  suggested  in  the  course  of 
the  argument  which  showed  the  unreasonable  consequences  which 
would  flow  from  such  a  construction  and  the  injustice  which  it 
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might  work,  where  a  new  street  is  created  leading  out  of  an  exist- 
ing one.  The  owner  of  land  abutting  on  the  new  street  at  the 
other  end  from  the  existing  street,  and  however  distant  from  it, 
might  by  erecting  a  few  houses,  or  it  may  be  a  single  house,  com- 
pel the  owner  of  the  land  at  the  corner  of  the  two  streets  so  to  set 
back  his  building  as  to  deprive  him  of  his  building  site  altogether. 
For  in  such  a  case  the  architect  might  give  a  precisely  similar 
certificate  to  that  which  he  has  given  in  the  present  case,  and, 
indeed,  could  hardly  avoid  doing  so,  if  he  gave  a  certificate  at  all. 

I  have  therefore  come  to  the  conclusion  that  the  respondents 
have  not  established  that  any  ofifence  has  been  committed  under 
the  75th  section  by  the  erection  of  the  building  of  which  the 
respondents  complain. 

I  do  not  intend  to  say  that  a  building  situate  at  the  comer  of 
two  streets  can  never,  for  the  purposes  of  the  section,  be  regarded 
as  situate  in  both,  or  that  it  cannot  in  such  a  case  ever  be  regarded 
as  situate  in  two  rows  of  houses.  Such  a  question  must  in  each 
case  be  decided  upon  its  own  merits,  having  regard  to  all  the 
circumstances. 

In  the  view  I  have  taken  it  is  unnecessary  to  determine 
whether,  if  the  offence  had  been  established,  the  injunction  ought, 
nevertheless,  to  have  been  granted,  on  the  ground  that  the  magis- 
trate had  not  made  such  an  order  as  is  required  by  the  statute. 
But  I  must  not  be  understood  as  expressing  an  opinion  that  the 
order  was  a  valid  one. 

It  follows  from  the  conclusion  at  which  I  have  arrived 
[*  265]  that  in  *  my  opinion  the  judgment  of  the  Court  of  x\ppeal 
cannot  be  supported.  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  of  Appeal  be  reversed,  and  the 
judgment  of  Bacon,  V.  C.  restored,  with  .the  variation  that  the 
injunction  should  be  limited  to  restraining  the  respondents  from 
demolishing  or  interfering  with  the  buildings  in  question,  or  tak- 
ing any  steps  for  that  purpose,  in  virtue  either  of  the  certificate 
of  Mr.  Vulliamy  or  of  the  complaint  and  proceedings  following 
thereon,  and  that  the  respondents,  the  vestry  of  St  Mary  Abbotts, 
Kensington,  do  pay  the  costs  in  the  Court  of  Appeal  and  the  costs 
of  this  appeal. 

Lord  Watson  :  — 

My  Lords,  I  think  it  is  a  necessary  consequence  of  the  judg- 
ment of  this  House  in  Spackman  v.  Plumstead  Board  of  Works, 
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10  App.  Gas.  229,  that  until  the  superiutending  architect  of 
the  Metropolitan  Board  has  decided  the  matters  committed  to 
him  by  sect  75  of  the  Metropolis  Management  Amendment  Act, 
1862,  no  justice  of  the  peace  has  jurisdiction  to  entertain  a  com- 
plaint under  that  section,  and  to  issue  an  order  in  terms  thereof, 
directing  the  demolition  of  a  building  or  erection.  And  in  my 
opinion  the  function  assigned  to  the  superintending  architect  is, 
not  merely  to  lay  down  the  general  line  of  buildings  in  a  street, 
place,  or  row  of  houses  in  which  the  building  or  erection  com- 
plained of  is  alleged  to  be  situated,  but  to  fix  and  determine  the 
general  building  line  of  the  street,  place,  or  row  in  which,  accord- 
ing to  his  professional  judgment,  such  building  or  erection  is  actu- 
ally situate.  The  question  whether  a  building  is  or  is  not  within 
the  meaning  of  the  Act  situate  in  a  particular  street,  place,  or 
row  may  involve  considerations  of  the  same  character  with  those 
upon  which  the  determination  of  a  general  line  of  buildings  must 
often  depend ;  and  it  appears  to  me  to  have  been  the  intention  of 
the  Legislature  to  intrust  the  decision  of  both  points  to  the  archi- 
tect, and  not  to  the  justice  before  whom  the  complaint  is  brought 

The  certificate  of  Mr.  Vulliamy,  dated  the  18th  of  October,  1881, 
and  the  plan  therein  referred  to,  which  must  be  construed  together, 
do  not  appear  to  me  to  meet  the  requirements  of  sect  75, 
*  inasmuch  as  they  do  not  contain  any  decision  by  that  [*  266] 
gentleman  to  the  effect  that  the  building  in  dispute,  or 
any  part  of  it,  projects  beyond  the  general  building  line  of  the 
street  or  row  in  which  it  is  situate.  They  do  indicate  that  the 
building  is  "  in  Kensington  Road  at  the  corner  of  De  Vere  Gar- 
dens, "  that  the  main  fronts  of  a  row  of  houses  on  the  east  side  of 
the  gardens  constitute  the  general  building  line  of  that  side  of  De 
Vere  Gardens,  and  that  the  building  is  beyond  the  main  fronts  of 
that  row  of  houses.  But  they  do  not  show  that,  according  to  the 
judgment  of  Mr.  Vulliamy,  the  building  is  situate  either  in  that 
row  of  houses  or  in  De  Vere  Gardens.  I  am  therefore  of  opinion 
that  the  magistrate  had  no  jurisdiction  to  pronounce  the  order  of 
demolition  which,  ez  facie,  bears  date  the  24th  of  January,  1882, 
and  that  it  must  be  treated  as  a  nullity. 

I  also  think  that,  even  if  there  had  been  jurisdiction  in  the  mag- 
istrate, his  order  would,  in  the  circumstances  of  this  case,  have 
been  void.  Sect  75  prescribes  that  such  order  shall  be  made 
"  in  writing  on  *  the  person  who  is  directed  to  take  the  building 
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down,  and  that  for  the  purpose  of  demolition  he  shall  be  allowed 
**  such  time  as  such  justice  shall  consider  reasonable. "  The  order 
professes  to  allow  for  that  purpose  a  period  of  eight  weeks  from 
the  24th  of  January,  which  consequently  expired  on  the  21st  of 
March,  1882.  But  it  is  admitted  that,  although  the  magistrate 
announced  the  terms  of  his  judgment  on  the  24th  of  January,  the 
order  itself  was  not  reduced  to  writing  or  subscribed  by  him  until 
the  21st  of  March  following.  It  was  never  served  upon  the  person 
to  whom  it  is  directed;  and  the  fact  of  a  written  order  having 
been  made  did  not  come  to  his  knowledge  before  the  expiry  of  the 
day  upon  which  it  was  issued.  I  am  of  opinion  that  an  order 
verbally  intimated  by  the  magistrate  is  not  in  any  sense  an  order 
"  in  writing  "  within  the  meaning  of  the  Act ;  and  further,  that  in 
proceedings  like  these,  of  a  harsh  and  penal  character,  a  written 
order  cannot  be  regarded  as  made  **  on  "  the  defendant  until  it  has 
been  duly  served  upon  him  or  otherwise  brought  to  his  knowledge. 
In  that  view  no  time  whatever  was  allowed  for  implementing  the 
order  to  demolish ;  and  that  circumstance  of  itself  would  be  suflB- 
cient  to  vitiate  the  order,  even  if  the  rest  of  the  proceedings  had 

been  regular  and  competent 
[*267]  *  Other  important  questions  have  been  argued  before  us 
arising  upon  the  construction  of  sect  75,  but  these  I  do 
not  think  it  necessary  to  decide.  If  the  views  which  I  have 
already  expressed  are  well  founded,  the  respondents  are  not  at 
present  in  a  position  to  institute  a  complaint  in  terms  of  sect  75, 
and  it  is  possible  that  they  may  never  be  able  to  place  themselves 
in  that  position. 

I  am  accordingly  of  opinion  that  your  Lordships  ought  to 
reverse  the  order  appealed  from  and  to  restore  the  judgment  of  the 
Vice-Chancellor  with  the  variations  which  have  been  proposed 
by  my  noble  and  learned  friend. 

Lord  Bramwell:  — 

My  Lords,  I  agree  generally  in  the  reasons  that  have  been  given 
by  my  noble  and  learned  friends  for  reversing  the  judgment  in 
this  case.  I  arrived  at  the  same  conclusion  on  other  reasons. 
My  reasons  are,  that  I  am  of  opinion  that  sect  75  only  applies  to 
buildings  in  a  row  of  houses,  or  buildings  in  a  line  of  buildings, 
and  that  the  building  in  question  was  not  in  such  a  row  of  houses 
or  line  of  buildings  in  De  Vere  Gardens.  I  construe  the  statute 
as  I  do  for  the  following  reasons :  Sect  75  uses  the  words  "  street, 
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place,  or  row  of  houses. "  This  evidently  means  that  a  row  of 
houses  is  to  be  looked  for,  that  though  there  may  be  a  general  line 
of  buildings  in  a  street,  yet  if  there  is  a  row  of  houses  not  in  that 
general  line,  the  building  is  not  to  be  beyond  the  line  of  the  row, 
though  within  the  line  of  the  street.  Great  Cumberland  Place 
affords  an  illustration  of  what  I  mean.  It  may  be  said  that  there 
is  a  general  line  of  buildings  in  Great  Cumberland  Place ;  I  think 
there  is.  But  there  is  another  and  different  one  for  the  row  of 
houses  in  the  recess  in  it  No  houses  could  be  projected  beyond 
the  line  of  this  row.  Again,  there  may  be  said,  in  a  sense,  to  be 
a  general  line  of  buildings  in  the  Strand  on  the  north  side.  There 
is  not  there  a  recess  or  projection  from  Charing  Cross  till  Holy- 
well Street  is  reached.  It  would  be  correct  to  say  that  that 
showed  the  general  line  of  buildings  in  the  Strand.  But,  doubt- 
less, if  a  house  in  the  Strand  east  of  St.  Mary's  Church  was  pulled 
down  it  might  be  rebuilt  out  to  its  present  extent  without  being 
subject  to  the  consequences  attaching  by  sect  74  to  the 
rebuilding  of  houses  which  project  *  "  beyond  the  general  [*  268] 
line  of  the  street. "  Then  the  good  sense  of  the  thing  re- 
quires this  construction,  whatever  we  may  suppose  the  motive  of 
the  enactment,  whether  the  convenience  of  neighbours,  their 
amenities,  sanitation,  or  what  not. 

Next  I  find,  as  a  fact,  that  the  appellants'  house  is  not  in  the 
row  of  houses  or  line  of  buildings  called  De  Vere  Gardens ;  I  do 
not  say  it  is  not  in  De  Vere  Gardens.  If  houses  are  in  streets  at 
all,  and  not  by  the  side  of  them  only,  a  comer  house  is  in  two 
streets.  I  think  there  was  nothing  in  the  suggestion  I  made  that 
the  road  by  the  side  of  the  house  was  not  a  part  of,  but  a  road 
leading  to,  De  Vere  Gardens.  I  think  that  if  the  builder  of  the 
appellants'  house  had  chosen  to  have  built  it  as  part  of  the  row  of 
houses  there,  he  must  have  built  it  in  their  line.  But  he  did 
not  If  I  am  asked  to  define  what  is  a  building  which  is  built  as 
part  of  a  row,  I  answer  at  once  that  I  cannot  The  particular 
case  must  be  examined.  But  I  can  give  an  example  that  I  think 
cannot  be  denied.  Suppose  a  row  of  small  houses  in  a  side  street 
and  a  row  of  palaces  in  the  main  street  Could  it  be  said  that 
one  of  the  latter  was  in  the  same  row  as  the  former  ?  I  remember 
what  Mr.  Millar  said,  that  the  statute  says  nothing  about  uniform- 
ity of  elevation,  or  requires  anything  but  uniformity  of  frontage. 
But  still  I  say  that,  in  the  case  I  put,  the  palace  is  not  in  a  row 
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with  the  cottages.  I  do  not  say  that  it  depends  on  one  street 
being  the  main  street  or  the  other  not  Nor  do  I  attach  value  to 
the  entrance  being  in  the  side  of  the  house  where  the  row  is,  except 
in  so  far  as  it  helps  to  show  whether  it  is  in  that  row  or  not 
Further,  it  must  be  admitted,  I  think,  that  if  another  house  like 
the  one  in  question  were  built  to  the  south  of  it,  it  must  be  built 
not  projecting  beyond  the  row  of  houses  called  De  Vere  Gardens. 
It  would  then  be  in  their  row.  This  is  not  See  what  would  be 
the  consequence  of  holding  that  it  is.  Here  is  the  case  I  put 
A  man  buys  land  at  the  back  of  Nos.  98,  99,  100,  101,  and  102. 
He  pulls  down  100  and  makes  a  way  to  his  land,  on  which  he 
builds  houses  behind  98  and  102.  Suppose  the  owner  of  99  pulls 
down  his  house,  could  he,  by  virtue  of  sect  74,  be  made  to  set  it 
back  to  the  level  of  the  new  houses  at  the  back  ?  Further,  though 
builders  in  a  row  may  affect  subsequent  builders  in  the 
[*  269]  same  row,  I  cannot  think  they  *  can  where  the  frontage 
is  different  I  lay  down  no  general  rule.  I  do  not  think 
it  possible  to  do  so  accurately ;  but  I  hold,  as  a  fact,  that  the 
appellants'  house  is  not  within  any  row  or  line  of  buildings  in 
De  Vere  Gardens.  It  is  said  that  the  question  I  have  dealt  with 
is  for  the  architect  I  think  not,  or  I  should  not  have  written 
as  I  have.  When  a  house  is  in  a  row  of  houses  it  is  for  the  archi- 
tect to  decide  what  is  the  **  general  line  of  the  buildings. "  But 
I  think  if  he  puts  a  house  in  a  row  in  which  it  is  not,  he  exceeds 
his  jurisdiction.  But  if  it  is  for  the  architect  to  determine  this 
matter,  then  it  is  clear  that  Mr.  Vulliamy  has  not  decided  it  in 
favour  of  the  respondents.  On  the  contrary,  he  has  shown  that 
his  opinion  on  the  question  is  the  same  as  that  which  I  have 
expressed,  viz.,  that  the  house  in  question  is  not  in  the  row  of 
houses  to  the  south  of  it 

Lord  FitzGerald  :  — 

My  Lords,  I  have  had  the  advantage  of  reading  the  judgment 
which  has  been  delivered  by  the  noble  and  learned  Lord  on  the 
woolsack,  and  also  the  judgment  which  has  been  delivered  by  my 
noble  and  learned  friend  opposite  (Lord  Watson),  and  I  entirely 
agree  in  the  conclusions  at  which  they  have  arrived  and  in  their 
reasoning.  I  especially  wish  to  advert  to  and  express  my  agree- 
ment with  the  judgment  of  my  noble  and  learned  friend  opposite, 
indicating  that  the  order  on  which  it  was  intended  to  proceed  to 
demolish  the  house  in  question  was  absolutely  void  and  valueless. 
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I  adhere  to  what  was  said  and  done  in  Spackman  v.  Plumstead 
Board  of  Works,  10  App.  Cas.  229,  in  which  I  took  part 

Lord  Halsbury  :  — 

My  Lords,  I  concur. 

Order  of  the  Court  of  Appeal  reversed;  judgment  of 
Bacon,  V.  C,  restored,  with  the  variation  that  the  in- 
junction  therein  granted  shovid  he  limited  to  restraining 
the  respondents,  the  Kensington  Vestry,  from  demolishing 
or  interfering  with  tJie  buildings  in  question,  or 
taking  any  steps  for  that  purpose  *in  virtue  [*270] 
either  of  the  certificate  of  Mr,  Vidliamy  or  of  the 
complaint  and  proceedings  following  thereon;  the  respond* 
ents,  the  Kensington  Vestry,  to  pay  the  costs  in  the  Court 
of  Appeal  and  the  costs  of  this  appeal.  Cause  remitted  to 
the  Chancery  Division. 

Lords'  Journals,  26th  March,  1886. 

ENGLISH  NOTES. 

The  enactments  under  which  the  principal  cases  were  decided  have 
been  repealed  by  the  London  Building  Act,  1894  (67  &  58  Vict,  c 
ccxiii.);  but  are  reproduced  with  some  amendments  in  points  of  detail 
by  sects.  22-31  of  that  Act. 

The  principle  of  the  first  of  the  principal  cases  obviously  applies  to 
the  new  enactments,  which  preserve  the  power  to  prohibit  the  erection 
of  a  building  beyond  the  general  line,  and  the  power  to  require  a  build- 
ing to  be  set  back  where  it  is  taken  down  or  destroyed,  upon  payment 
of  compensation.  The  same  principle  would  no  doubt  also  be  applied 
under  the  provisions  of  the  Public  Health  Acts  as  to  the  line  of  build- 
ings referred  to  below. 

In  London  County  Council  v.  Pryor  (C.  A.),  1896, 1  Q.  B.  465, 66  L. 
J.  M.  C.  89,  74  L.  T.  234,  an  attempt  was  made  to  extend  the  prin- 
ciple of  Lord  Auckland's  case  to  the  following  state  of  circumstances : 
Prior  to  1890  there  was  in  S.  Road  a  continuous  row  of  houses  num- 
bered 69-85  (odd  numbers  only)  fronting  to  that  road  and  having  fore- 
courts in  front  and  gardens  at  the  back.  In  1890  a  new  street  called 
P.  Boad  was  made  opening  at  right  angles  into  S.  Boad.  The  plan  of 
the  new  street  submitted  to  the  London  County  Council  by  the  owner 
of  the  property  contained  a  note  stating  that  the  houses  numbered 
79,  81,  83,  and  85  in  S.  Boad  were  to  be  taken  down,  and  the  proposed 
new  street,  as  shown  on  the  plan,  occupied  the  whole  of  the  site  of 
No.  81  with  its  forecourt  and  garden,  and  part  of  the  site  of  No.  83 
and  its  forecourt  and  garden.     No.  81  was  pulled  down  when  the  new 
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street  was  made^  and  the  sides  of  the  forecourt  and  garden  of  Ko.  83 
were  set  back  a  few  feet.  No.  83  was  pulled  down  after  the  proceed- 
ings before  the  magistrate  out  of  which  the  case  arose.  In  1894,  Pryor 
(the  appellant  in  the  Court  of  Appeal),  who  was  a  builder,  began  to 
erect  for  the  owner  of  Nos.  83  and  85  a  block  of  buildings  in  the  new 
street  without  the  consent  of  the  London  County  Council.  It  appeared 
that  these  buildings  when  complete  would  occupy  the  site  of  No.  85 
with  its  forecourt  and  garden  and  so  much  of  the  site  of  No.  83  and  its 
forecourt  and  garden  as  was  not  thrown  into  the  new  street.  The  depth 
of  the  forecourt  of  No.  83  was  48  feet,  and  that  of  the  garden  at  the 
back  was  90  feet.  The  certified  general  line  of  buildings  in  P.  Street 
was  seven  feet  farther  back  than  the  front  of  the  new  buildings.  The 
Court  of  Appeal,  however,  held  that  the  case  was  distinguishable  from 
Lord  Auckland  v.  Westminster  Local  Board,  and  came  within  sect.  75 
of  the  Act  of  1862.  The  decision  was  put  partly  on  the  ground  that 
the  new  building  substantially,  as  in  Lord  Auckland's  case,  was  not 
confined  to  the  land  occupied  by  the  former  buildings,  and  partly  that 
there  had  been  an  abandonment  of  intention  to  rebuild  on  the  old  site. 
Lopes,  L.  J.,  also  expressed  the  opinion  that  there  could  not  be  an 
**  existing  site"  in  a  new  street. 

Worleij  V.  St,  Mary  Abbotts,  Kensington,  Vestry  (1892),  2  Ch.  404, 
61  L.  J.  Ch.  601,  66  L.  T.  747,  40  W.  R.  b^,  is  another  case  in  which 
Lord  Auckland  v.  Westminster  Local  Board  was  distinguished  on  the 
ground  that  there  had  been  an  abandonment  of  intention  to  rebuild,  so 
that  the  site  in  question  had  become  vacant  land. 

In  Wendon  v.  London  County  Council  (C.  A.),  1894,  1  Q.  B.  812, 
63  L.  J.  M.  C.  117,  70  L.  T.  440,  42  W.  R.  370,  it  was  held  that  land 
was  vacant  land  for  the  purposes  of  the  enactments  under  consideration 
though  the  owner  had  commenced  to  build  on  it ;  it  being  found  as  a 
fact  that  what  had  been  built  on  the  site  in  question  at  the  material 
date  did  not  amount  to  a  building  structure  or  erection.  In  that  case 
the  owner  of  the  land  commenced  the  building  in  question,  suspended 
his  operations,  built  other  houses  with  reference  to  which  the  general 
line  of  building  was  determined,  and  then  proposed  to  complete  the 
first-mentioned  building.     And  it  was  held  he  could  not. 

Whether  anything  built  in  front  of  the  general  building  line  should 
be  regarded  as  a  ** building  structure  or  erection"  within  the  enactment 
in  question  was  held  to  be  a  question  of  fact  and  of  degree.  See  Bllis 
V.  Flumstead  Board  of  Works  (1893),  68  L.  T.  291,  41  W.  R.  496; 
cf .  Wendon  v.  London  County  Council,  supra  ;  Leicester  Corporation  v. 
Brown  (1892),  62  L.  J.  M.  C.  22,  41  W.  R.  78. 

In  the  second  of  the  principal  cases  the  opinion  was  expressed  that  a 
house  at  the  corner  of  two  streets  might  be  regarded  as  situated  in  both 
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streets,  it  being  a  question  of  fact  whether  it  was  situate  in  both  or  in 
one  only,  and  if  so,  in  which.  This  was  subsequently  held  to  be  so. 
(See  Gilbart  v.  WandswoHh  DUtriet  Board  of  Works  (1888),  60  L.  T. 
149  ;  cf.  London  County  Council  v.  Lawrance,  1893,  2  Q.  B.  228,  62 
L.  J.  M.  C.  176,  69  L.  T.  344,  41  W.  R.  688;  Allen  v.  London 
County  Council  (C.  A.),  1895,  2  Q.  B.  587,  64  L.  J.  M.  C.  228,  73  L.  T. 
101,  43  W.  R.  674;  Warren  v.  Mustard  (1891),  61  L.  J.  M.  C.  18,  66 
L.  T.  26.)  The  enactments  replacing  those  in  question  in  the  principal 
case  expressly  recognise  that  a  building  may  be  in  two  streets. 

It  was  argued  in  Lord  Auckland  v.  Westminster  Local  Board  of 
Works  that  the  Cburt  ought  not  to  interfere  by  injunction ;  but  the 
Court  held  that  it  was  a  proper  case  for  an  injunction.  In  Kerr  v. 
Preston  Corporation  (1876),  6  Ch.  D.  463,  46  L.  J.  Ch.  409,  25  W.  R. 
265,  Jessel,  M.  R.,  refused  to  restrain  a  local  authority  from  taking 
proceedings  for  penalties  in  respect  of  an  alleged  breach  of  the  pro- 
visions of  the  Public  Health  Act,  1875,  as  to  the  building  line.  And 
with  reference  to  Lord  Auckland  v.  Westminster  Local  Board  of 
Works  he  said:  "Speaking  with  all  deference  to  the  eminent  Judges 
who  decided  it,  it  appears  to  me  that  sufficient  attention  was  not  paid 
to  the  real  facts  of  that  case.  The  Lords  Justices  dealt  with  the  case 
as  if  the  Westminster  Board  of  Works  had  threatened  to  pull  down 
what  they  had  no  right  to  pull  down,  and  that  being  a  wrongful  act, 
they  felt  no  doubt  as  to  their  jurisdiction  to  restrain  it.  If  that  had 
been  the  case  here,  I  should,  without  that  decision,  have  granted  an 
injunction,  just  as  in  the  case  of  a  railway  company  exceeding  its 
powers.  But  on  reading  the  report,  that  was  not  the  real  state  of  the 
case  at  all.  The  Westminster  Board  of  Works-  had  not  threatened  to 
pull  down  the  houses,  but  to  apply  to  a  magistrate  for  an  order  to  pull 
down,  and  such  an  order  could  not  have  been  made  except  by  a  magis- 
trate having  jurisdiction  to  make  it;  so  that  the  application  was 
really  to  restrain  the  board,  not  from  pulling  down,  —  as  both  the  Lords 
Justices  treated  it,  —  but  from  applying  to  a  magistrate  for  an  order  to 
pull  down.  Consequently  the  judgment  in  that  case  has  in  fact  no  real 
application  to  the  present  case."  Cf.  Grand  Junction  Waterworks  Co, 
V.  Hampton  Urban  District  Council,  infra. 

In  the  second  of  the  principal  cases,  it  will  be  observed,  the  injunc- 
tion was  granted  after  the  magistrate's  order  had  been  made,  that  order 
being  treated  as  a  nullity.  The  decision  does  not  therefore  conflict 
with  Kerr  v.  Preston  Corporation,  supra. 

The  procedure  under  the  enactments  in  question  in  the  principal 

cases  has  given  rise  to  considerable  difficulty.     But  the  authorities  on 

the  procedure  are  of  narrow  interest,  particularly  having  regard  to  the 

fact  that  the  enactments   are  repealed  and  enacted  in  altered  terms 
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embodying  some  changes  in  the  procedure.  As  to  the  procedure  under 
the  sections  reference  may  be  made  to  London  Coxmty  Council  y.  Cross 
(1892),  61  L.  J.  M.  C.  160  (reversed  on  appeal,  66  L.  T.  731)  ;  Wen- 
don  V.  London  County  Council  (C.  A.),  1894,  1  Q.  B.  812,  63  L.  J.  M. 
C.  117,  70  L.  T.  440,  42  W.  R.  370 ;  AUen  v.  London  County  Council 
(C.  A.),  1895,2  Q.  B.  587,  64  L.  J.  M.  C.  228,  73  L.  T.  101,  43  W.  R. 
674,  and  the  cases  there  cited. 

The  provisions  as  to  the  line  of  buildings  in  the  Public  Health  Acts 
are  as  follows :  — 

By  sect.  165  of  the  Public  Health  Act,  1875,  "  When  any  house  or 
building  situated  in  any  street  in  an  urban  district,  or  the  front  thereof, 
has  been  taken  down,  in  order  to  be  rebuilt  or  altered,  the  urban 
authority  may  prescribe  the  line  in  which  any  house  or  building,  or 
the  front  thereof,  to  be  built  or  rebuilt  in  the  same  situation  shall  be 
erected,  and  such  house  or  building,  or  the  front  thereof,  shall  be  erected, 
and  such  house  or  building,  or  the  front  thereof,  shall  be  erected  in 
accordance  there w^ith."  The  section  then  goes  on  to  provide  for  com- 
pensation. 

By  sect.  3  of  the  Public  Health  (Buildings  in  Streets)  Act,  1888 
(61  &  52  Vict.,  c.  52),  re-enacting  with  amendments  sect.  156  of  the  Pub- 
lic Health  Act,  1875,  and  expressed  to  be  enacted  in  lieu  thereof,  "it 
shall  not  be  lawful  in  any  urban  district,  without  the  written  consent 
of  the  urban  authority,  to  erect  or  bring  forward  any  house  or  building 
in  any  street,  or  any  part  of  such  house  or  building,  beyond  the  front 
main  wall  of  the  house  or  building  on  either  side  thereof  in  the  same 
street,  nor  to  build  any  addition  to  any  house  or  building  beyond  the 
front  main  wall  of  the  house  or  building  on  either  side  of  the  same.'' 
The  section  then  provides  penalties  for  breach  of  the  enactment,  and 
contains  a  saving  with  reference  to  the  repealed  sect.  156  of  the  Act 
of  1875. 

The  questions  that  have  arisen  under  this  Act  have  been  chiefly 
whether  a  particular  house  is  *'a  house  or  building  on  either  side"  of 
the  house  or  building  alleged  to  have  been  erected,  &c.,  in  contra- 
vention of  the  section,  "in  the  same  street." 

It  has  been  held  that  a  house  or  building  is  not  to  be  regarded  as 
the  house  or  building  "  on  either  side  of  "  the  accused  building  unless 
there  is  some  degree  of  propinquity  between  the  two  ;  and  that  the  ques- 
tion whether  there  is  the  requisite  degree  of  propinquity  is  a  question 
of  fact  and  degree.  See  Ravensthorpe  Local  Board  v.  Hinchcliffe 
(1886),  24  Q.  B.  D.  168;  Attorney- General  v.  Edwards,  1891,  1  Ch. 
194,  63  L.  T.  639  ;  Warren  v.  Mustard  (1891),  61  L.  J.  M.  C.  18,  66 
L.  T.  26 ;  Beg.  v.  Ormeshy  Local  Board  (1894),  43  W.  R.  96.  This 
view,  however,  certainly  seems  rather  based  on  efEorts  to  do  practical 
justice  than  on  any  satisfactory  logical  foundation. 
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So  again  the  question  whether  the  house  or  huilding  alleged  to 
determine  the  huilding  line  is  "in"  the  street  is,  it  has  heen  held,  a 
question  of  fact  and  degree.  The  fact  that  the  house  or  huilding  does 
not  immediately  ahut  on  the  roadway  does  not  prevent  its  heing  in  the 
street,  hut  if  the  house  or  huilding  stands  far  hack  in  its  own  grounds 
then  it  is  not  in  the  street.  See  Attorney- General  y.UdwardSy  supra; 
Reg.  V.  Fulwood  Local  Board  (1895),  72  L.  T.  592;  Attorney*  General 
V.  Siddall  (C.  A.  1898),  Times  Newspaper,  June  24,  1898. 

The  enactment  prohihits  the  erection  of  a  house  in  front  of  the 
house  on  one  side  of  it,  though  it  is  not  in  front  of  the  house  on  the 
other,  and  though  there  he  no  house  on  the  other.  See  Leyton  Local 
Board  V,  Causton  (1893),  57  Justice  of  the  Peace,  135. 

In  Warren  v.  Mustard  (1891),  61  L.  J.  M.  C  18,  66  L.  T.  26,  it  was 
held  that  a  corner  house  may  he  in  two  streets  for  the  purposes  of  the 
enactment,  and  that  it  is  a  question  of  fact  whether  it  is  in  hoth  streets 
or  in  only  one.  This  decision  is  in  accordance  with  the  view  expressed 
in  the  second  of  the  principal  cases.  Cf.  also  the  cases  on  the  similar 
question  under  the  Metropolitan  Acts  ahove  cited. 

In  Leicester  Corporation  v.  Brown  (1892),  62  L.  J.  M.  C.  22,  41 
W.  R.  78,  the  erection  of  a  very  trifling  structure  in  front  of  the  build- 
ing line  was  held  to  contravene  the  enactment  in  question.  Cf.  also 
the  cases  cited  as  to  the  meaning  of  '*  building,  structure,  or  erection  " 
in  the  Metropolitan  enactments  in  question  in  the  principal  cases. 

In  Grand  Junction  Waterworks  Co.  v.  Hampton  Urban  District 
Council  (1898),  14  Times  L.  R.  467,  Stirling,  J.,  refused  to  make  an 
order  declaring  the  plaintiffs  entitled  to  build  on  certain  land  belong* 
ing  to  them,  where  there  was  a  dispute  as  to  whether  the  building,  which 
otherwise  admittedly  contravened  sect.  3  of  the  Act  of  1888,  was  author- 
ized by  the  plaintiffs'  private  Acts,  holding  that  if  the  Court  had  juris- 
diction to  make  such  an  order,  it  ought  not  to  be  granted,  but  that  the 
dispute  should  be  left  to  be  determined  in  summary  proceedings  under 
the  section. 

AMERICAN  NOTES 

The  Auckland  case  is  cited  in  2  Dillon  on  Municipal  Corporations,  sect. 
058,  with  Russell  v.  New  York,  2  Denio  (N.  Y.),  461  (building  pulled  down  to 
prevent  spread  of  fire). 

A  Court  of  equity  has  no  jurisdiction  to  restrain  the  violation  of  an  ordi- 
nance establishbg  fire  limits.  St.  Johns  v.  McFarlan,  33  Michigan,  72 ;  20  Am. 
Rep.  671.  Contra  :  First  Nat.  Bank  v.  SarlU,  129  Indiana,  201 ;  28  Am.  St.  Rep. 
185 ;  13  Lawyers'  Rep.  Annotated,  481 ;  Waupun  v.  Moore,  34  Wisconsin,  450 ; 
17  Am.  Rep.  446  (on  the  ground  that  the  erection  would  not  be  a  nuisance). 

The  removal  of  a  wooden  building  into  fire  limits  may  be  restrained  by 
injunction  at  the  suit  of  neighboring  real-estate  owners  Griswold  v.  Brega^ 
160  Illinois,  490;  52  Am.  St.  Rep.  350. 
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Section  IV.  —  Buildings. 

No.  12.  — STEVENS  v.  GOUELEY. 
(1859.) 

RULE. 

A  "  building  *'  within  the  meaning  of  an  Act  prescribing 
conditions  as  precautions  against  fire,  includes  any  struc- 
ture of  considerable  size,  and  serving  the  purpose  of  a 
permanent  erection.  And  where  the  outer  walls  of  a 
building  are  prescribed  to  be  made  of  brick,  or  other  in- 
combustible material,  a  structure  made  entirely  of  wood 
and  serving  the  purpose  of  a  shop — although  capable  of 
being  removed  and  reconstructed  of  the  same  materials  — 
is  prohibited. 

Stevens  v.  Oourley. 

29  L.  J.  C.  P.  1-7  (8.  c.  7  C.  B.  (N.  S.)  99  ;  1  F.  &  F.  498 ;  6  Jur.  (N.  S.)  147  ;  1 L.  T.  33). 

[1]   Metropolitan  Building  Acty  18  (t  19  Vict.,  c.  122,  ««.  8,  12.  — ButWin^, 
Meaning  of,  —  Illegal  Contract 

The  12th  section  of  the  Metropolitan  Building  Act,  1856  (18  &  19  Vict.,  c. 
122),  enacts  that  walls  shall  be  constructed  of  such  substances,  of  such  thick- 
ness, and  in  such  manner  as  are  mentioned  in  the  Ist  S(*hedu1e,  which  states 
that  "  every  building  shall  be  enclosed  with  walls  constructed  of  brick,  stone,  or 
other  hard  and  incombustible  substances,  and  the  foundations  shall  rest  on  the 
solid  ground,  or  upon  concrete  or  upon  other  solid  substructure."  The  Act 
does  not  define  the  meaning  of  the  term  "  building,"  but  states,  in  the  8th 
section,  that  **  a  building  shall  be  deemed  to  be  new  whenever  the  enclosing 
walls  thereof  have  nt)t  been  cjirried  higher  than  the  footings  previously  to  the 
1st  of  January,  1856."  The  plaintiff,  after  that  date,  erected  a  shop  for  the  de- 
fendant all  in  wood,  without  footings  or  any  brickwork  for  a  foundation.  The 
structure  was  about  thirteen  feet  high,  and  as  many  wide;  it  was  built  on 
wooden  joists,  laid  on  the  ground,  without  being  let  into  or  fastened  to  the  soil, 
and  the  whole  was  capable  of  being  removed  in  its  entirety.  The  parties  orig- 
inally intended  to  have  had  a  brick  foundation  for  the  structure,  and  to  have 
excavated  the  ground  in  the  usual  way  to  receive  it ;  but  this  plan  was  aban- 
doned, and,  at  the  plaintiflfs  suggestion,  the  shop  was  made  all  in  wood  as 
above  stated,  without  the  use  of  any  brickwork,  in  order  to  evade  the  said 
Building  Act,  but  with  the  intention  of  answering  all  the  purposes  which  the 
one  originally  contemplated  was  to  have  done.  Held  (Williams,  J.,  dubi- 
iante)j  that  the  shop  was  a  building  within  the  meaning  of  the  Building  Act. 
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Held,  also,  that  the  12th  section  prohibits  buildings  with  walls  of  wood  or 
other  combustible  substance ;  aud  that  the  shop  being  therefore  a  building  in 
violation  of  such  prohibition,  the  plaintilF  could  not  recover  the  price  of  erect- 
ing it. 

SembU  (per  Crowder,  J.,  and  Byles,  J.);  that  the  8th  section  applies 
only  to  buildings  which  were  commenced  before  the  1st  of  January,  1856. 

The  declaration  contained  the  common  money  counts  for  work 
and  labour,  and  on  accounts  stated. 

*  Third  plea.  That  the  said  work  was  done,  and  the  said  [*  2] 
materials  were  provided  by  the  plaintiff,  under  an  illegal 
contract  between  the  plaintiff  and  the  defendant,  made  after  the 
Metropolitan  Building  Act,  1855,  came  into  operation,  to  wit, 
on  the  5th  of  December,  1858,  for  the  erection  of  a  certain  build- 
ing within  the  limits  of  the  metropolis,  as  defined  by  the  Act  passed 
in  the  session  of  Parliament  held  in  the  eighteenth  and  nineteenth 
years  of  Her  Majesty's  reign,  intituled  **  An  Act  for  the  better 
local  management  of  the  metropolis,*  which  building  was  anew 
building,  within  the  meaning  of  the  said  Building  Act,  and  was 
not  within  any  of  the  exemptions  in  the  said  Act  mentioned; 
which  building  it  was  agreed,  by  and  between  the  plaintiff  and 
the  defendant,  should  be  enclosed  with  walls  constructed  of  wood, 
and  not  of  brick,  stone,  or  any  other  hard  or  incombustible  sub- 
stance, contrary  to  the  form  of  the  statute  in  such  case  made. 
That  the  plaintiff,  before  and  at  the  time  of  making  the  said  con- 
tract, was  a  builder ;  and  that  the  said  contract  was  entered  into 
by  the  defendant  at  the  suggestion  of  the  plaintiff ;  and  that  the 
plaintiff,  before  and  at  the  time  of  making  the  said  contract,  repre- 
sented to  the  defendant  that  the  said  building  might  be  lawfully 
erected,  and  was  not  contrary  to  the  law :  and  that  the  defendant, 
when  he  entered  into  the  said  contract,  believed  the  said  repre- 
sentation, and  did  not  know  to  the  contrary  thereof,  and  entered 
into  the  said  contract,  and  allowed  the  said  work  to  be  done,  and 
the  said  materials  to  be  provided,  and  stated  the  said  accounts, 
believing  the  said  representation  to  be  true.  That  the  said  work 
was  illegally  done,  and  materials  were  illegally  provided  by  the 
plaintiff  in  and  about  constructing  the  said  building,  within  the 
limits  of  the  metropolis  as  aforesaid,  with  such  walls  as  aforesaid, 
contrary  to  the  said  statute;  and  the  said  accounts  were  stated 
concerning  the  money  claimed  by  the  plaintiff  to  be  due  to  him 
from  the  defendant  under  the  said  illegal  contract,  and  for  the  said 
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work  and  materials  so  illegally  done  and  provided ;  and  the  money 
which  the  plaintiff  alleged  was  found  to  be  due  upon  the  said 
accounts  was  the  money  so  claimed ;  and  that  after  the  said  work 
had  been  so  done,  and  the  said  materials  had  been  so  provided, 
and  the  said  accounts  had  been  so  stated,  the  district  surveyor  gave 
the  plaintiff's  sub-contractor,  then  being  the  builder  engaged  in 
erecting  the  said  buildings,  due  notice  to  remove  the  said  work 
within  forty-eight  hours,  tliat  is  to  say,  to  pull  down  the  said 
building.  That  the  plaintiff  and  his  sub-contractor  having 
failed  to  comply  with  the  said  notice,  the  said  district  surveyor 
caused  complaint  to  be  made  before  a  magistrate  of  the  Police 
Courts  of  the  metropolis,  duly  authorised  in  that  behalf ;  and  the 
said  sub-contractor  was  thereupon  duly  summoned  to  appear  before 
the  said  magistrate,  according  to  the  said  Act ;  and  the  said  mag- 
istrate thereupon  duly  ordered  and  commanded  the  said  sub- 
contractor to  comply  with  the  requisitions  of  the  said  notice ;  and 
the  plaintiff  or  the  said  sub-contractor,  or  the  said  district  sur- 
veyor, pulled  down  the  said  building,  the  same  being  necessary 
for  enforcing  the  requisitions  of  the  said  notice,  and  for  bringing 
the  said  building  and  work  into  conformity  with  the  rules  of  the 
said  Act.  That  all  conditions  precedent,  necessary  matters  and 
things,  were  done  in  that  behalf  to  justify  and  render  necessary  the 
pulling  down  of  the  said  building,  and  by  reason  of  the  premises 
and  of  the  said  work  and  materials  being  so  done  and  provided  by 
the  plaintiff  illegally  and  contrary  to  the  said  statute,  the  de- 
fendant never  derived  any  benefit  or  advantage  whatever  from  the 
said  work  or  materials,  or  any  part  thereof.     Issue  thereon. 

The  cause  was  tried,  before  Martin,  B.,  at  the  Lewes  Spring 
Assizes  for  1859,  when  it  appeared  that  the  defendant,  being 
desirous,  in  the  latter  part  of  1858,  of  erecting  a  shop  in  the  fore- 
court of  his  house,  in  Bentinck  Terrace,  Eegent's  Park,  applied  to 
the  plaintiff,  a  builder,  on  the  subject.  The  plaintiff  thereupon 
made  out  and  sent  to  the  defendant  the  following  specification  and 
contract :  — 

"  Specification  of  works  required  to  he  done  at  No.  1  Bentinck  Ter^ 
race,  Regent* 8  Park,  for  D,  D.  Gourley,  Esq,,  M.B.C.S.K 

"  Excavator :  To  dig  out  and  remove  clay  to  level  of  pavement, 
16  feet  back  and  14  feet  wide,  to  receive  house.     Bricklayer:  To 
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build  three  courses  of  footings  and  sleeper- walls ;  bed  all 
quartering  in  *  mortar.  Carpenter :  To  erect  in  wood  a  house,  [*  3] 
the  dimensions  to  be  16  feet  from  front  to  back,  and  13  feet 
8  inches  frontage;  the  height  to  be  13  feet  frontage  and  9  feet 
from  floor  to  floor.  To  be  built  of  quartering  3X2,  and  weather- 
boarded  on  outside,  also  to  be  match-boarded  all  over  the  inside. 
Ground-floor  joists  to  be  4J  X  2,  on  sleepers  2X3,  with  |-inch 
yellow  deal  flooring,  properly  laid ;  also  to  put  ceiling  joists  3  X  2, 
rough-boarded  on  top  and  match -boarded  under,  with  one  skylight 
in  roof,  the  whole  of  the  roof  to  be  covered  with  zinc,  with  proper 
fall  for  water,  the  front  to  be  made  with  two  sashes,  with  doors 
in  centre,  with  all  pilasters,  mouldings,  &c. ,  as  shown  on  plan, 
with  H-inch  bead  and  butt  shutters,  stall-boards,  &c.,  complete 
on  cross  partition,  to  be  framed  in  1  J-inch  yellow  deal,  with  glass 
in  upper  part,  with  IJ-inch  framed  door  in  centre,  and  leave  all 
perfect  Zinc  work :  to  cover  the  whole  of  the  roof  with  No.  9 
zinc,  properly  solder  all  joints,  eaves,  &a  Smith :  to  provide  all 
cocks,  bars,  nails,  screws,  <tc. ,  necessary  for  the  completion  of  the 
aforesaid  works.  Painter:  to  paint  the  whole  of  the  works  in 
three  oils  outside  and  inside,  and  leave  all  perfect 

"  I  hereby  undertake  to  complete  the  whole  of  the  aforesaid 
works  to  the  satisfaction  of  Mr.  Gourley,  or  his  surveyor,  as  per 
specification,  for  the  sum  of  £58.  To  be  completed  on  the  18th 
of  December,  1858 :  — 

(Signed)  "John  Stevens." 

Before  anything  had  been  done  under  this  contract  an  alteration 
was  made  in  it,  by  substituting  a  wooden  for  a  brick  foundation 
to  the  structure,  for  the  purpose,  as  it  was  thought,  of  evading  the 
provisions  of  the  Metropolitan  Building  Act  (18  &  19  Vict,  c. 
122).  This  alteration  was  according  to  a  suggestion  made  by  the 
plaintiff,  in  the  following  letters  to  the  defendant,  of  the  6th  and 
10th  of  November,  1858 :  — 

"12Webtbbw  Tbrracb,  Westbourmb  Grote,  W. 

"  To  Dr.  Gourley. 

"  Dear  Sir,  —  I  have  just  considered  and  found  out  a  new  plan 
for  us  to  work  on  in  reference  to  the  shop,  Ben ti nek  Terrace, 
which  is  to  build  it  all  in  wood;  it  will  be  less  expense  and 
answer  your  purpose  just  as  well,  and  it  will  look  as  well,  and 
then  we  shall  evade  the  Metropolitan  Board  of  Works,  and  the 
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district  surveyor  also.  It  will  last  quite  long  enough,  and  answer 
all  you  require.  If  you  consider  it  over,  and  write  me  this  even- 
ing, I  will  put  it  in  hand  at  once.     Yours  obediently, 

(Signed)  "  John  Stevens. 

*  Nov.  6th,  1858. 

"  P.  S.  —  I  think  £50  will  pay  that  "  J.  S. " 

"  To  D.  D.  GouRLEY,  Esq. 

■  Dear  Sir,  —  The  plan  of  building  the  shop  will  be  a  fac- 
simile of  what  you  have ;  the  elevation  will  be  just  as  I  show  you 
on  the  plan;  the  only  difference  will  be  wood  instead  of  brick- 
work ;  you  would  not  know  the  difference  in  any  other  way,  and 
the  cost  of  erection  will  be  £55.  I  have  thoroughly  gone  into  the 
matter,  and  therefore  assure  you  it  cannot  be  erected  for  less. 
"  Yours  obediently, 

(Signed)  "John  Stevens. 

«NoT.  lOth,  1858." 

The  shop  was  erected  in  wood,  according  to  this  altered  contract, 
by  a  person  of  the  name  of  Way,  who  did  the  work  under  a  sub- 
contract with  the  plaintiff.  It  had  no  footings  or  any  brick  foun- 
dation, but  rested  only  on  wooden  joists,  which  were  simply 
placed  on  the  ground  without  being  fixed  to  the  same.  Way  was 
summoned  before  a  magistrate  by  the  district  surveyor  for  having 
erected  this  shop  without  previously  giving  the  notice  required 
by  the  Metropolitan  Building  Act,  and  also  because  the  shop  was, 
as  such  surveyor  alleged,  an  irregular  building  contrary  to  such 
Act.  The  plaintiff,  though  not  himself  summoned,  attended  at 
the  hearing  of  the  summons  and  objected  to  the  proceedings ;  but 
Way  consented  to  an  order  being  made  by  the  magistrate  for  the 
removal  of  the  structure,  and  for  the  payment  of  a  mitigated 
penalty  of  405.  Shortly  afterwards,  and  in  obedience  to  such 
order.  Way  caused  the  shop  to  be  removed  to  his  own  premises. 
It  appeared  that  the  persons  who  so  removed  it  did  so  by  lifting 
it  off  the  ground  in  its  entirety,  without  drawing  a  nail.  During 
the  progress  of  erecting  the  shop  the  defendant  had  paid  £30  on 
account,  and  there  being  evidence  of  his  having  accepted  the 
building  when  finished,  the  jury  found  a  verdict  for  the  plaintiff 
for  £25,  the  balance  due  according  to  the  altered  contract, 
[*  4]   the  learned  Judge  reserving  *  leave  to  the  defendant  to  move 
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to  enter  a  verdict  for  the  defendant  on  the  issue  taken  on  the 
third  plea.     A  rule  nisi  to  that  effect  having  been  obtained,  — 

Barnard  now  showed  cause.  —  The  third  plea  was  not  proved. 
The  shop  was  not  a  new  building  within  the  meaning  of  the 
Metropolitan  Building  Act  (18  &  19  Vict,  a  122),  as  alleged  in 
such  plea,  because  it  had  no  foundation  of  brickwork  or  masonry 
to  which  it  was  attached ;  indeed,  it  had  no  footings  at  all,  but 
rested  with  its  own  weight  only  on  the  ground,  and  was  movable 
and  capable  of  being  lifted  and  carried  away  in  its  entirety.  Sec- 
tion 8  of  the  Act  states,  that  "  a  building  shall  be  deemed  to  be 
new  whenever  the  enclosing  walls  thereof  have  not  been  carried 
higher  than  the  footings  previously  to  the  1st  of  January,  1856.  * 
It  is  obvious,  therefore,  that  the  structure  must  be  one  which  has 
footings  to  be  a  building  at  all  within  the  Act.  What  was  erected 
by  the  plaintiff  in  this  case  was  not  let  into  and  fastened  to  the 
ground,  as  the  Act  evidently  contemplates  a  building  to  be,  but 
was  a  mere  chattel,  and  could  not  with  any  propriety  of  language 
be  called  a  building,  any  more  than  a  box  which  is  carried  about 
in  the  hand  could  be  said  to  come  within  such  designation.  With 
respect  to  that  part  of  the  plea  which  relates  to  the  proceedings 
before  the  magistrate,  the  defendant  ought  to  have  shown  that  the 
order  of  the  magistrate  was  binding  on  the  plaintiff.  The  de- 
fendant failed  to  do  so,  for  the  order  could  not  have  such  effect, 
since  the  plaintiff  was  never  summoned ;  and  therefore,  although 
he  attended,  he  was  unable  to  interfere  in  the  matter,  and  was 
deprived  of  the  power  of  appeal,  which  the  106th  section  of  the 
Act  gives  to  a  party  to  the  case  before  the  magistrate. 

Montagu  Chambers  and  Joyce  in  support  of  the  rule.  —  The 
third  plea  was  substantially  proved.  The  structure  being  made 
of  wood  was  composed  of  a  combustible  substance,  dangerous  to 
other  buildings,  and  clearly  within  the  meaning  of  the  Act  The 
12th  section  states,  that  "  walls  shall  be  constructed  of  such  sub- 
stances and  of  such  thickness,  and  in  such  manner  as  are  men- 
tioned in  the  1st  schedule ; "  and  that  schedule  says,  "  Every 
building  shall  be  enclosed  with  walls  constructed  of  brick,  stone, 
or  other  hard  and  incombustible  substances,  and  the  foundations 
shall  rest  on  the  solid  ground,  or  upon  concrete,  or  upon  other  solid 
substructure.  * 

[Crowder,  J.  —  What  do  you  say  was  the  foundation  of  this 
shop  ?] 
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Its  own  bottom. 

[Crowder,  J.  — ,Does  not  the  Act  mean  only  something  of  a 
permanent  nature,  or  which  is  attached  to  the  soil  ?] 

It  is  submitted  that  it  does  not.  A  structure  which  rests  only 
on  the  ground,  without  being  let  into  it,  may  be  a  building  within 
the  meaning  of  the  Act  There  is,  moreover,  nothing  in  the  con- 
tract to  show  that  this  shop  was  not  intended  to  be  permanent 
Then,  this  was  an  illegal  contract,  contrary  to  the  Act ;  and  the 
plaintiff,  therefore,  cannot  recover  anything  in  respect  of  what  he 
did  under  such  contract  Bensley  v.  Bignold,  5  B.  &  Aid.  335 
(24  R  E.  401),  and  The  Gaslight  and  Coke  Company  v.  Turner, 
5  Bing.  (K  C.)  666;  and  in  error,  6  Bing.  (N.  C.)  324,  9  L.  J. 
(N.  S.)Ex.  336. 

[Erle,  Ch.  J.  — How  do  you  show  that  this  wooden  structure 
was  prohibited  by  the  Act  ?] 

The  Act,  by  saying  that  the  walls  shall  be  constructed  of  brick, 
stone,  or  other  hard  and  incombustible  substances,  necessarily  im- 
plies that  they  shall  not  be  constructed  of  any  other  substance. 
Except,  therefore,  they  be  such  as  the  Act  expressly  says  they 
must  be,  they  arc  not  lawful.  With  respect  to  the  proceedings 
before  the  magistrate,  the  order,  unless  appealed  against,  was,  it 
is  submitted,  conclusive.  The  plaintiff  might,  had  he  pleased, 
have  indemnified  Way;  and  therefore  he  suffered  no  hardship, 
because  he  could  not  himself  have  appealed. 

Erle,  Ch.  J.  — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  It  appears  to  me  that  the  ultimate  contract  which  was 
come  to  between  these  parties  was  a  contract  for  a  building,  known 
to  the  plaintiff  to  be,  or  which  (whether  known  to  him  or  not), 
at  all  events,  was,  in  violation  of  the  Building  Act  There  is  a 
difl&culty  in  defining  the  word  "  building,"  and  I  do  not  intend  to 
lay  down  generally  what  constitutes  a  "  building ; "  but  I 
[*  5]  simply  say  that  the  *  structure  in  question  was  a  building 
within  the  Act  In  the  contract  between  the  parties  the 
structure  is  called  indifferently  "  house  '  or  "  shop ;  "  it  was  in  the 
original  contract  to  have  a  brick  and  permanent  foundation,  and 
was  to  last  probably  for  as  long  as  the  defendant's  term  under  his 
lease;  but  ultimately,  in  lieu  of  such  foundation  with  brick  walls, 
the  structure  was  to  be  all  wood,  with  a  timber  foundation ;  that 
is  to  say,  the  entire  structure  was  to  be  composed  of  wooden  joists 
laid  on  the  ground,  with  wood  added  until  the  shop  was  made. 
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It  appears  to  me,  from  the  letters  which  were  written,  that  that , 
structure  was  to  answer  all  the  purposes  of  the  one  which  was 
orginally  contemplated.  Now,  the  structure  originally  contem- 
plated was  clearly  within  the  Metropolitan  Building  Act,  and 
that  which  was  ultimately  erected  was,  as  stated  in  the  plaintifif's 
letter,  for  the  purpose  of  evading  that  Act  by  substituting  a 
wooden  foundation  for  one  of  brickwork.  I  am  of  opinion  that 
the  plaintiff  was  wrong  in  his  notion  of  so  evading  that  Act.  I 
am  of  opinion  that  a  house  constructed  of  wood,  although  it  be  not 
resting  on  masonry,  let  into  the  ground  by  way  of  a  foundation, 
is,  when  T  consider  the  combustible  material  of  which  it  is 
formed,  within  the  mischief  provided  against  by  the  Act  The 
12th  section  commands  that  all  walls  shall  be  made  of  such  sub- 
stances, of  such  thickness  and  in  such  manner  as  mentioned  in  the 
1st  schedule  to  the  Act ;  and  that  schedule  says,  that  every  build- 
ing shall  be  enclosed  in  walls  constructed  of  brick,  stone,  or  other 
hard  and  incombustible  substances,  and  shall  rest  on  a  foundation 
of  solid  ground,  concrete,  or  other  substance.  Now,  it  appears  to 
me  that  that  is  a  command  to  build  with  walls  of  an  incombus- 
tible substance,  and  is  consequently  a  prohibition  against  building 
with  walls  of  wood  or  other  combustible  substance;  and  so  the 
contract  which  was  made  between  the  parties  to  this  action  was 
made  in  violation  of  that  prohibition.  This  is,  I  think,  an  answer 
to  the  argument  which  has  been  addressed  to  us  on  the  subject  of 
there  having  been  no  foundation  dug  into  the  ground  and  composed 
of  masonry.  It  has  been  also  argued,  on  the  pttrt  of  the  plaintiff, 
that  because  this  structure  was  movable  and  capable  of  being  re- 
moved in  its  entirety,  it  was  in  the  nature  of  a  box  or  small 
article,  and  could  not  with  any  propriety  of  language  be  considered 
a  house.  But  the  answer  to  that  is,  that  the  contract  was  for  that 
which  is  in  the  contract  itself  called  a  house,  and  which  was  made 
big  enough  for  the  use  and  habitation  of  man ;  and  though  by  the 
application  of  mechanical  power  a  large  structure  may  be  removed 
in  its  entirety,  that  does  not  prevent  it  from  being  a  building 
within  the  Act  On  the  whole  consideration  of  the  matter,  I 
think  that  this  was  a  structure  prohibited  by  the  statute,  and  the 
parties  being  in  pari  delicto,  the  case  of  the  defendant  prevails. 
The  grounds  on  which  my  opinion  is  given  are  irrespective  of  the 
proceedings  before  the  magistrate. 
Williams,  J.  —  I  am  of  the  same  opinion,  though  not  without 
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some  doubt  and  hesitation.  My  doubt  is  this.  I  agree  that  a 
structure  of  this  kind  is  within  the  mischief  contemplated  by  the 
Act,  and  that,  therefore,  if  the  Act  can  be  so  construed  as  to  in- 
clude it,  we  ought  to  do  so.  On  the  other  hand,  we  ought  not  to 
so  construe  the  Act,  however  beneficial  it  may  be  to  the  public,  if 
it  is  apparent  from  the  statute  itself  that  the  Legislature  did  not 
intend  to  extend  it  to  such  an  object  as  this.  Now,  by  the  7th 
section,  the  Act  is  to  apply  to  all  new  buildings ;  then  the  8th 
section  says  what  shall  be  deemed  to  be  new  buildings ;  it  says, 
that "  a  building  shall  be  deemed  to  be  new  whenever  the  enclosing 
walls  thereof  have  not  been  carried  higher  than  the  footings  pre- 
viously to  the  1st  of  January,  1856."  Suppose,  then,  a  case  in 
which  on  the  1st  of  January,  1856,  a  building  like  the  one  in 
question  had  been  only  partially  carried  into  effect  Would  that 
be  a  new  building  within  the  meaning  of  the  Act?  That  would 
have  to  be  ascertained  by  applying  the  parliamentary  test,  which 
is,  by  seeing  whether  the  walls  had  been  carried  higher  than  the 
footings.  In  such  a  case  it  would  be  impossible  to  apply  the  test, 
because  there  would  be  no  footings.  The  argument  to  be  founded 
on  this  is,  that  the  Legislature  only  intended  that  the  Act  should 
apply  to  such  buildings  as  had  footings ;  and  that,  therefore,  such 
a  structure  as  the  one  in  question,  which  had  no  footings,  was  not 
intended  to  be  within  the  Act.  I  had  some  doubt,  and, 
[*  6]  *  indeed,  I  still  entertain  a  doubt,  whether  the  Act  applies 
to  a  structure  to  which  the  test  given  by  the  Act  for  ascer- 
taining whether  it  is  a  new  or  old  building  cannot  be  applied; 
but  I  do  not  think  it  sufiBcient  to  induce  me  to  differ  from  the  rest 
of  the  Court  Assuming  this  to  be  a  building  within  the  Act  the 
case  is  clear;  for  the  contract  is  clearly  in  violation  of  the  statute, 
and  the  plaintiff  is  not  entitled  to  recover  according  to  the  prin- 
ciple laid  down  in  the  case  of  Forster  v.  Taylor,  5  B.  &  Ad.  887, 
3  L.  J.  (K  S.)  K  B.  1.37,  where  it  was  held  that  the  vendor  of 
butter  in  firkins  not  marked  as  prescribed  by  the  Act  of  the  36 
Geo.  IIL ,  c.  86,  could  not  recover  the  price  of  it  The  plaintiff, 
therefore,  cannot  avail  himself  of  the  contract  which  the  defendant 
made  with  him.  The  latter  part  of  the  plea,  which  relates  to  the 
proceedings  before  the  magistrate,  is  immaterial. 

Crowder,  J.  —  I  am  of  opinion  that  this  rule  should  be  made 
absolute,  upon  the  ground  that  the  plea,  as  alleged  and  proved, 
establishes  that  the  action  is  in  respect  of  a  contract  for  a  building. 
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in  violation  of  the  Building  Act  It  would  certainly  have  been 
more  satisfactory  if  the  Act,  when  giving  an  interpretation  as  to 
many  of  the  terms  used  in  it  (such,  for  instance,  as  **  public  build- 
ing "),  had  defined  what  was  the  meaning  to  be  attached  to  the 
word  "  building  "  in  the  Act.  That,  however,  has  not  been  done, 
nor  has  any  authority  been  cited,  in  which  the  definition  of 
"  building  '  has  been  given,  nor  do  I  intend  to  define  what  is  the 
meaning  of  the  term  "  building  "  in  this  Act  The  question  is, 
whether  the  contract  between  the  parties  was  for  a  building  within 
the  meaning  of  this  Act.  Looking  at  the  facts  of  this  case,  it 
appears  clearly  that  the  original  intention  of  the  parties  was  to 
erect  a  structure,  about  which  there  could  be  no  doubt  that  it 
would  have  been  a  building  within  the  Act  This  intention 
appears  to  have  been  altered,  as  shown  by  the  two  letters  which 
were  given  in  evidence,  and  from  which  it  would  seem  that  there 
was  an  endeavour  to  evade  the  Act ;  but  still  it  appears  to  me,  on 
looking  at  these  letters  and  the  rest  of  the  evidence,  that  the  in- 
tention of  all  parties  continued  to  be,  that  what  was  erected  should 
be  a  permanent  structure,  and  it  is  with  reference  to  its  perma- 
nency that  I  desire  to  consider  it  a  building  within  the  meaning 
of  the  Act.  It  appears  from  these  letters  that  it  is  to  be  a  shop 
built  all  in  wood:  "and  it  will  last,"  says  the  plaintiff,  **  quite 
long  enough  for  you,  and  answer  all  you  require."  It  was  in- 
tended originally  to  last  some  considerable  time,  and  the  change 
which  was  made  in  it  was  not  to  alter  its  permanency.  The  diffi- 
culty which  occurred  to  me  during  the  argument  was  this :  the  1st 
schedule  to  the  Act,  which  is  referred  to  in  sect  12,  and  which 
states  how  the  walls  are  to  be  constructed,  says,  "  the  foundations 
shall  rest  on  the  solid  ground,  or  upon  concrete,  or  upon  other 
solid  substructure. "  It  seems,  therefore,  that  whatever  the  struc- 
ture should  be,  in  order  to  be  a  building  it  must  be  one  which  has 
foundations,  which  can  rest  either  on  the  ground,  or  on  concrete 
or  the  like.  Then  the  doubt  in  my  mind  was,  whether  the  struc- 
ture in  question  had  any  foundation  at  all ;  but  I  think  my  Lord 
has  sufficiently  shown  that  there  was  a  foundation,  formed  of 
joists  laid  at  the  bottom,  to  which  the  erection  was  attached ;  so 
that  it  may  be  said,  in  answer  to  this  objection,  that  there  was 
in  fact  a  foundation.  Then,  with  respect  to  the  8th  section,  which 
has  been  referred  to  by  my  Brother  Williams,  I  own  that  I  am 
inclined  to  think  that  the  new  building  pointed  out  in  that 
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section  as  a  building  to  which  it  was  intended  the  Act  should 
apply,  was  one  species,  namely,  that  which  was  only  of  the  height 
mentioned  in  such  8th  section  when  the  Act  came  into  operation. 
On  the  whole,  I  am  of  opinion  that,  as  this  is  a  structui-e  of  some 
considerable  size,  and  set  up  for  a  permanent  purpose,  it  falls 
within  the  meaning  of  the  Act  as  a  "  building ; '  certainly  it  is 
within  the  mischief  contemplated  by  the  Act,  and  I  think  it  is 
also  within  its  terms.  The  contract,  therefore,  was  for  a  building 
contrary  to  and  in  violation  of  the  Act  of  Parliament. 

Byles,  J.  —  I  also  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  doubt  which  has  been  entertained  by  my  Brother 
Williams  has  created  the   only  diflBculty   in   my  mind  which 

I  have  felt  I  agree  with  my  Brother  Crowder  that 
[*  7]   *  the  8th  section  applies  only  to  buildings  of  a  particular 

class,  and  is  directed  solely  to  the  question  of  what  build- 
ings commenced  before  the  Act  shall  be  deemed  new  buildings, 
and  is  quite  independent  of  the  other  sections  of  the  Act,  which 
refer  to  and  embody  the  1st  schedule,  enacting  that  every  build- 
ing shall  be  constructed  of  incombustible  substances.  That  being 
so,  the  question  is,  whether  this  erection  is  an  illegal  building 
within  the  meaning  of  the  Act ;  and  that  brings  us  to  this :  What 
is  the  meaning  of  the  word  "  building  '  ?  It  often  happens  that 
the  verb  **  to  build  "  is  used  in  a  wider  sense  than  the  substantive 
"  building,"  as  to  build  a  carriage  or  to  build  a  ship,  and  it  is  said 
birds  build  nests ;  but  none  of  these  things,  when  built,  would  be 
called  a  building.  It  is  a  well-established  rule,  that  words  must 
be  construed  according  to  their  ordinary  meaning ;  and  though  it  is 
diflBcult,  I  may  say  impossible,  to  define  the  word  "  building, "  yet 
it  is  easy  to  say  whether  this  or  that  thing  is  or  is  not  a  building. 
What,  then,  is  the  ordinary  meaning  of  the  word  "  building "  ? 
Without  pretending  to  define  it,  I  think  it  is  usually  understood 
to  be  some  structure  or  erection  of  considerable  size,  intended  to  be 
permanent,  or  at  least  to  last  for  some  time,  whether  let  into  the 
ground  or  not  A  church  built  of  iron  or  of  wood,  a  house,  or  a 
stable,  or  a  coach-house,  is  evidently  a  building ;  but,  on  the  other 
hand,  a  bird-cage,  with  a  handle  for  lifting  it  ofif  the  ground,  or  a 
wig-box,  is  not  a  building.  In  the  present  case  there  is  a  shop 
many  feet  wide  and  many  feet  high,  and  intended  for  human 
occupation,  and  it  is  clearly,  in  my  opinion,  a  building  in  the 
ordinary  sense  of  the  word.     Then,  what  is  the  object  of  this  Act 
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of  Parliament?  One  of  the  objects  is,  to  prevent  the  erection  of 
combustible  structures;  and,  therefore,  looking  at  the  ordinary 
meaning  of  the  word,  and  the  object  of  the  Act,  there  cannot,  I 
think,  be  a  doubt  but  that  this  is  a  building  within  the  meaning 
of  the  Act,  and,  the  contract  being  illegal,  the  defendant  is  enti- 
tled to  have  the  verdict  on  the  third  plea.  Buk  absolute. 


ENGLISH  NOTES. 

Questions  as  to  whether  a  particular  thing  —  to  use  an  absolutely 
neutral  word  —  falls  within  such  expressions  as  ** building,"  "erec- 
tion," and  ** structure"  arise  very  frequently  under  Acts  relating  to 
local  government. 

The  meaning  to  be  put  upon  such  expressions  depends  very  much 
upon  the  scope  and  object  of  the  particular  enactments  in  which  they 
are  used.  See  Venner  v.  McDonnell  (1897),  1  Q.  B.  421,  66  L.  J.  Q.  B. 
273,  76  L.  T.  162,  45  W.  R.  267,  where  it  was  expressly  recognised  by 
Wills,  J.,  that  the  expression  *' structure"  is  used  in  various  senses 
in  the  London  Building  Act,  1894.  The  authorities  with  reference  to 
the  meaning  of  such  expressions  are  therefore  of  very  narrow  effect, 
applying  practically  only  to  the  particular  enactment  under  consid- 
eration for  the  moment  and  to  enactments  of  very  similar  scope. 
The  following  are  the  principal  authorities  on  questions  of  the 
kind :  — 

As  to  the  meaning  of  "building:"  Rex  v.  Gregory  (1833),  5  B. 
&  Ad-  555  ;  Thompson  v.  Sunderland  Gas  Co.  (C.  A.  1877),  2  Ex. 
D.  429,  46  L.  J.  Ex.  710,  37  L.  T.  30, 25  W.  R.  809;  Fielding  v.  Rhyl 
Improvement  Commissioners  (1878),  3  C.  P.  D.  272,  38  L.  T.  223,  26 
W.  R.  881;  Richardson  v.  Brotvn  (1885),  49  Justice  of  the  Peace,  661 ; 
Hibbert  v.  Acton  Local  Board  (C.  A.  1889),  5  Times  L.  R.  274 ;  Slaughter 
V.  Sunderland  Corporation  (1891),  60  L.  J.  M.  C.  91,  65  L.  T.  250; 
Gory  V.  Black  Lion  Brewery  Co,  (1891),  55  Justice  of  the  Peace,  711; 
Moir  V.  Williams  (C.  A.  1891),  1892,  1  Q.  B.  264,  61  L.  J.  M.  C.  33, 
66  L.  T.  215,  40  W.  R.  69;  Leicester  Corjyoration  v.  Brown  (1893), 
62  L.  J.  M.  C.  22,  67  L.  T.  686,  41  W.  R.  78. 

As  to  the  meaning  of  "building,  structure,  or  erection:*'  Ellis  y, 
Plumstead  Board  of  Works  (1893),  68  L.  T.  291 ;  Wendon  v.  London 
County  CouncU  (C.  A.  1893),  1894, 1  Q.  B.  812,  63  L.  J.  M.  C.  117,  70 
L.  T.  440,  42  W.  R.  370;  Lavy  v.  London  County  Council  (C.  A.),  1895, 
2  Q.  B.  577,  64  L.  J.  M.  C.  262,  73  L.  T.  106,  43  W.  R.  677. 

As  to  the  meaning  of  "  wooden  structure  or  erection  of  a  movable  or 
temporary  character  : "  Hall  v.  Smallpiece  (1890),  59  L.  J.  M,  C.  97 ; 
London  County  Council  v.  Pearce,  1892,  2  Q.  B.  109,  66  L.  T.  685, 
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40  W.  E.  543  ;  London  County  Council  v.  Humphreys^  1894,  2  Q.  B. 
755,  63  L.  J.  M.  C.  215,  71  L.  T.  201,  43  W.  R.  13. 

As  to  the  meaning  of  "structure,"  see  Venner  v.  McDonnell^ 
supra* 

AMERICAN  NOTEa 

In  Wadleigh  v.  GUman,  12  Maine,  403 ;  28  Am.  Dec.  188,  it  was  held  that 
a  removal  of  a  wooden  building  to  the  prohibited  district,  or  even  from  one 
part  of  such  district  to  another,  was  within  the  term  erection  as  used  in  the 
orduiance.  The  Court  said :  **  Police  regulations  may  forbid  such  a  use,  and 
such  modifications,  of  private  property,  as  would  prove  injurious  to  the 
citizens  generally.  This  is  one  of  the  benefits  which  were  derived  from 
associating  in  communities.  It  may  sometimes  occasion  an  inconvenience  to 
an  individual;  but  he  has  a  compensation  in  participating  in  the  general 
advantage.  Laws  of  this  character  are  unquestionably  within  the  scope  of 
the  legislative  power,  without  impairing  any  constitutional  provision.  It 
does  not  appropriate  private  property  to  public  uses,  but  merely  regulates  its 
enjoyment.  A  portion  of  this  power  may  be  assigned  to  a  city  government 
within  its  own  jurisdiction."  "  To  erect  is  literally  to  raise  up  or  to  build ; 
and  if  it  might  admit  of  question  whether  a  building  removed  from  one 
place  to  another  is  not  there  raised  up  or  built,  yet  we  are  to  understand  the 
term  according  to  its  plain  and  ob\nous  meaning,  in  the  connection  in  which 
it  was  used.  The  mischief  did  not  consist  in  the  act  of  erecting,  but  in  the 
continuance  of  the  erection."  "  It  protected  all  places  then  vacant  from  the 
annoyance  and  danger  of  wooden  buildings."  "The  construction  which 
appears  to  us  best  calculated  to  prevent  mischief,  and.  effect  the  salutary 
purposes,  contemplated  by  the  ordinance,  is  to  regard  as  within  its  operation 
wooden  erections  placed  where  none  existed  before,  whether  newly  built,  or 
removed  there  from  some  other  quarter." 

In  Douglass  v.  Commonwealth  2  Rawle,  262,  it  was  held  that  to  elevate  and 
enlarge  a  wooden  building,  so  as  to  materially  alter  its  character,  is  an 
offence  within  an  ordinance  prohibiting  the  erection  of  wooden  buildings 
within  certain  municipal  limits.  The  Court  said :  «*  It  is  contended  that  he 
only  altered  and  enlarged  the  old  building  ;  in  short,  that  all  he  did  was  to 
repair  it ;  that  the  ordinance  never  was  intended  to  destroy  wooden  houses 
then  existing,  but  merely  to  prevent  their  increase.  But  I  cannot  view  the 
material,  important,  and  extensive  alterations  and  additions  in  question,  in 
the  light  of  mere  repairs.  To  repair  a  building  is  to  replace  it  as  it  was,  or 
to  restore  it  after  an  injury  or  dilapidation,  not  to  enlarge  or  elevate  it,  by 
raising  it  from  one  to  two  or  more  stories ;  or  extending  its  sides.  When  by 
his  alterations  and  additions  the  defendant  converted  the  blacksmith's  shop 
into  a  cabinet-maker's  warehouse  and  shop,  as  set  forth  in  the  verdict,  I 
would  say,  as  the  Court  below  did,  that  he  erected  or  built  a  wooden  building, 
within  the  clear  intent  and  meaning  of  the  ordinance  in  question,  the  main 
object  of  which  was  to  diminish  the  danger  of  fires  in  populous  cities." 

The  removal  of  a  building  and  placing  it  with  proper  supports  and  repairs 
upon  another  lot  was  held  an  erection  in  Brown  v.  //tin,  27  Connecticut,  332. 
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Erecting  an  addition  to  a  wooden  building,  and  then  putting  up  a  chimney 
in  the  old  part  for  the  use  of  the  addition,  is  held  not  to  be  the  erection  of  an 
addition  having  in  it  a  chimney  or  fireplace :  Daggett  t.  State,  4  Connecticut, 
60,  10  Am.  Dec.  100.  So  entirely  remodelling  a  meeting-house  or  shop  and 
converting  it  into  a  dwelling  is  held  not  to  be  erecting  a  dwelling ;  Booth  v. 
State,  4  Connecticut,  65.  So  a  building  of  wood,  partially  filled  in  with  brick, 
was  held  not  within  a  regulation  forbidding  certain  erections  of  wood: 
Stewart  v.  Commonwealtk,  10  Watts  (Penn.),  307.  But  contra^  Tuttle  v.  State, 
4  Connecticut,  68.  The  decision  in  Daggett  v.  State  and  in  Booth  v.  State  is 
put  on  the  ground  that  as  the  statute  is  penal,  it  must  be  strictly  construed. 
In  the  latter  the  Court  say:  "That  a  former  building  was  extensively  re- 
paired and  converted  to  a  new  use,  is  not  disputed ;  but  whether  regard  be 
had  to  etymology,  or  the  popular  meaning  of  language,  no  dwelling-house  was 
built  or  erected,  and  of  consequence  no  law  has  been  contravened." 

But  the  power  to  establish  fire  limits  is  not  inferred  from  the  power  to 
adopt  and  establish  such  regulations  for  the  prevention  or  suppression  of  fires 
as  might  be  necessary,  nor  from  anything  but  an  express  power  to  that  effect. 
Mayor  of  Hudson  v.  Thome,  7  Paige  (N.  Y.  Ch.),  261;  Pye  v.  Peterson,  ^^ 
Texas,  312 ;  City  of  Keokuk  v.  Scroggs,  39  Iowa,  447 ;  Kneedler  v.  Borough  of 
Morristown,  100  Penn.  State,  368 ;  45  Am.  Rep.  383.  Contra:  Mayor,  ^c,  v. 
Hoffman,  29  Louisiana  Annual,  651;  29  Am.  Rep.  345;  Wadleigh  v.  Oilman, 
12  Maine,  403;  28  Am.  Dec.  188  (under  power  to  pass  regulations  needful  for 
general  good);  Kaufman  v.  Stein,  138  Indiana,  49;  46  Am.  St.  Rep.  368 
(under  general  welfare  clause) ;  Charleston  v.  Reed,  27  West  Virginia,  681 ; 
55  Am.  Rep.  336  (under  power  to  make  regulations  to  guard  against  fire) ; 
Klinglerv,  Bickel,  117  Penn.  St.  326;  McKloskey  v.  ifrec/m^,  76  California, 
511;  Ford  v.  Thralkill,  84  Georgia,  169;  Olympia  v.  Mann,  1  Washington, 
389 ;  12  Lawyers'  Rep.  Annotated,  150  (under  power  to  make  regulations  for 
prevention  of  fire). 

A  city  cannot,  without  express  authority,  absolutely  and  without  regard  to 
circumstances,  prohibit  the  making,  upon  any  wooden  building  within  des- 
ignated limits,  of  repairs  to  the  amount  of  $300  or  over :  Mt.  Vernon  F.  N", 
Bank  v.  Sarlls,  129  Indiana,  201 ;  13  Lawyers*  Rep.  Annotated,  481. 


No.  13.  — HOBBS  V,  DANCE 
(1873.) 

RULE. 

Where  a  building  is  pulled  down  and  a  similar  building 
erected  with  the  old  materials  in  another  place,  that  is  a 
new  building  within  the  meaning  of  Acts  relating  to  Local 
Government. 
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Hobbs  y.  Danee. 

L.  B.  9  C.  P.  30-38  (8.  c.  43  L.  J.  M.  C.  21 ;  29  L.  T.  687 ;  22  W,  R.  90). 

[80]  Local  Government  Act,  1858  (21  dt  22  Vict,f  c.  98),  s.  84.  -^New  Building. 
—  Statemnt  of  Case  under  20  <jt  21  Vict,,  c.  48. 

A  stable  in  a  yard  at  the  rear  of  the  respondent's  premises  was  pulled  down, 
and  re-erected,  of  smaller  superficial  dimensions,  but  somewhat  higher,  in  an- 
other part  of  the  same  yard,  the  old  materials  with  some  addition,  and  the 
boundary  walls  of  the  yard,  being  made  use  of  in  such  re-erection :  — 

ifgW,  —  reversing  the  decision  of  the  justices,  —  that  this  was  a  "new 
building"  within  the  Local  Government  Act,  1858,  and  the  bye-laws  of  the 
local  board. 

Held,  also,  that  the  question  was  properly  raised  as  a  question  of  law  for  the 
opinion  of  the  Court. 

Case  stated  by  justices  under  20  &  21  Vict,  c.  43. 

1.  An  information  preferred  by  the  appellant  against  the  re- 
spondent under  the  bye-laws  made  by  the  Tonbridge  Local  Board 
under  the  provisions  of  the  Local  Government  Act,  1858  (21  &  22 
Vict.,  c.  98),  and  the  Acts  incorporated  therewith,  alleging  that 
the  respondent,  on  or  about  the  15th  of  March,  1872,  in  the  parish 
of  Tonbridge,  unlawfully  did  erect  a  certain  new  building  on 
certain  premises  in  his  occupation  within  the  district  of  the  Ton- 
bridge  Local  Board,  without  having  given  such  notice  of  his  inten- 
tion to  erect  the  same,  and  without  having  deposited  at  the  office 

of  the  local  board  such  plan  as  is  provided  for  by  the  bye- 
[*  31]  laws  in  that  *  behalf  duly  made,  confirmed,  and  published 

by  the  local  board,  and  which  bye-law  was,  at  the  time  of 
the  commission  of  the  offence  and  still  remained,  in  force,  &c. 

2.  The  bye-laws  bearing  on  the  case  were  Nos.  10,  11,  17,  32. 
By  No.  10  it  was  provided  that  *  the  external  and  party  or  side 
walls  of  every  new  building  shall  be  constructed  of  brick,  stone, 
or  other  hard  and  incombustible  substances,  unless  the  local  board 
shall  otherwise  allow,  in  cases  in  which  it  may  appear  to  them 
that  no  danger  would  exist  of  the  spread  of  fire."  No.  11  pro- 
vides that  "  the  roof  or  flat  of  every  new  building,  and  every 
gutter,  dormer,  or  other  work  or  construction  connected  therewith, 
except  the  doors,  door-frames,  windows,  and  window-frames  of 
such  dormer  and  other  construction,  shall  be  formed  of  or  exter- 
nally covered  with  incombustible  materials,  except  in  special 
cases,  when  otherwise  allowed  by  the  local  board. "     And  No.  32 
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provides  that  "  every  person  who  shall  i^tend  to  erect  any  new 
building  shall  give  a  fortnight's  notice  of  such  intention,  by  writ- 
ing delivered  to  the  surveyor  or  left  at  the  office  of  the  board,  and 
shall  at  the  same  time  leave  or  cause  to  be  left  at  the  said  office  a 
block  plan  showing  the  position  of  the  buildings  and  appurtenances 
of  the  properties  immediately  adjoining,  the  width  and  level  of 
the  street,  the  level  of  the  lowest  floor  of  the  intended  building  and 
of  the  yard  or  ground  belonging  thereto.  The  plan  shall  also 
show  the  proposed  lines  of  house  drainage,  and  their  size  and 
inclination. " 

3.  The  appellant  is  the  surveyor  to  the  Tonbridge  Local  Board. 
The  respondent  is  a  saddler  and  harness-maker  occupying  a  house 
and  shop  in  the  High  Street  of  Tonbridge,  in  the  rear  of  which  is 
a  small  yard  in  which  lately  stood  a  small  building  used  as  a 
stable.  The  back  of  this  building  was  formed  of  a  wall  which 
forms  the  boundary  of  the  yard  on  the  north  side ;  the  other  three 
sides  of  the  building  were  constructed  of  wood.  The  dimensions 
of  the  building  were  about  11  feet  6  inches  by  8  feet,  and  the 
height  about  7  feet  8  inches.  In  February,  1872,  the  appellant 
informed  the  respondent  that,  if  he  intended  to  alter  his  stable,  he 
must  give  notice  to  the  board  and  send  in  a  plan  of  the  proposed 
alterations,  and  shortly  after  handed  to  the  respondent  a  copy  of 
the  bye-laws.  On  the  appellant's  inspecting  the  premises  shortly 
afterwards,  he  found  that  the  old  building,  with  the  ex- 
ception of  the  wall,  which  *  formed  the  back  of  it,  had  been  [*  32] 
removed  bodily,  and  a  portion  of  it  re-erected  in  another  part 
of  the  yard,  but  one  side  of  the  present  building  being  placed  on  part 
of  the  foundation  of  the  previous  building.  The  size  of  the  new 
building  as  altered  is  6  feet  6  inches  by  7  feet  6  inches.  The  back 
of  this  building  is  formed  of  another  wall  (the  west  wall  of  the 
yard),  which  runs  at  a  right  angle  to  the  north  wall,  which,  as 
already  mentioned,  formed  the  back  of  the  old  building ;  a  second 
side  is  formed  of  the  southern  boundary  wall  of  the  respondent's 
premises;  and  the  other  two  sides  of  the  present  building  are 
constructed  of  the  materials  used  in  the  previous  building,  which 
had  simply  been  removed,  having  an  end  cut  off,  and  thereby  also 
shortening  the  frontage.  The  walls  forming  two  sides  of  the  new 
building  have  been  raised  by  additional  tiers  of  bricks,  —  the  west 
wall  to  the  extent  of  3  feet  1  inch.  The  roof  has  also  been  raised 
to  the  additional   height  of  11  inches;  and  the   two  sides   (one 
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constructed  of  wood  and  the  other  formed  of  the  raised  wall  on  the 
south  side)  are  also  proportionately  higher,  so  that  the  roof  of  the 
present  building  is  somewhat  higher  than  that  of  the  previous 
one.  The  roof  of  the  present  building  is  of  felt,  laid  on  the  old 
roof.  The  present  building  covers  a  smaller  superficial  space  than 
the  previous  one  did. 

4.  On  the  part  of  the  respondent  it  was  contended  that  the  erec- 
tion in  question  was  not  a  new  building  within  the  meaning  of 
the  Act,  inasmuch  as  it  was  built  in  great  part  of  the  materials 
which  formed  a  part  of  the  old  stable,  and  was  merely  removed 
from  one  side  of  a  small  yard  to  the  other,  and  was  therefore  a  re- 
erection  ;  and  that  advantage  was  taken  of  the  two  walls  referred 
to,  which  had  been  built  many  years  before  the  local  board  of 
Tonbridge  was  formed,  by  erecting  the  building  in  question  on 
those  walls,  thus  causing  them  to  form  part,  viz.,  two  sides,  of  the 
building  in  question. 

5;  On  the  part  of  the  appellant  it  was,  on  the  other  hand,  con- 
tended that  the  building  was  a  new  building,  as  contemplated  by 
the  Act  and  the  32nd  bye-law,  inasmuch  as  it  was  erected  on  a 
different  site  in  the  yard,  and  considerable  alterations  must  have 
been  made  in  its  construction,  occupying,  as  it  did,  less  superficial 
space,  and  being  of  a  different  shape  and  of  different  dimensions 
to  the  old  building,  and  from  the  fact  of  new  materials 
[*  33]  being  partly  *  used  in  its  construction,  and  its  being  made 
some  feet  higher  than  the  old  building,  by  the  addition  of 
ten  courses  of  bricks,  and  that  the  respondent  had,  by  erecting, 
without  the  approval  of  the  local  board,  a  new  building  of  the 
materials  he  had  employed  in  its  construction,  offended  also 
against  the  10th  and  11th  of  the  bye-laws. 

6.  The  justices,  however,  were  of  opinion  that  the  building  in 
question  was  not  a  new  building  within  the  meaning  of  the  Act 
and  bye-law,  and  dismissed  the  complaint 

The  question  of  law  for  the  opinion  of  the  Court  was,  whether 
the  building  in  question  was  a  new  building  within  the  meaning 
of  sect.  34  of  21  &  22  Vict,  c.  98,  and  the  32nd  bye-law. 

F.  M.  White  for  the  appellant  —  The  question  is  whether  the 
erection  described  in  the  case  was  a  "  new  building,  *  within  sect 
34  of  the  Local  Government  Act,  1858  (21  &  22  Vict,  c.  98). 
That  section  enacts  that  "  every  local  board  may  make  bye-laws 
with  respect  to  the  following  matters, "  among  others,  "  (2. )  With 
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respect  to  the  structure  of  walls  of  new  buildings  for  securing 
stability  and  the  prevention  of  fires ; "  and  it  goes  on,  "  and  they 
may  further  provide  for  the  observance  of  the  same  by  enacting 
therein  such  provisions  as  they  think  necessary  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by  persons  intend- 
ing to  lay  out  streets  or  to  construct  buildings,  as  to  inspection 
by  the  local  board,  and  as  to  the  power  of  the  local  board  to 
remove,  alter,  or  pull  down  any  work  begun  or  done  in  contraven- 
tion of  such  bye-laws:  provided  always  that  no  such  bye-law 
shall  afifect  any  building  erected  before  the  date  of  the  constitu- 
tion of  the  district.  But,  for  the  purposes  of  this  Act,  the  re- 
construction of  any  building  pulled  down  to  or  below  the  ground 
floor,  or  the  conversion  into  a  dwelling-house  of  any  building  not 
originally  constructed  for  human  habitation,  or  the  conversion  into 
more  than  one  dwelling-house  of  a  building  originally  constructed 
as  one  dwelling-house  only,  shall  be  considered  the  erection  of  a 
new  building. "  The  building  in  question  was  clearly  a  "  new  build- 
ing "  within  that  section :  it  is  not  the  less  a  new  building  because 
a  portion  of  the  support  of  the  structure  consists  of  the  old  fence 
walls,  and  because  the  old  materials  were  used  in  its  erection. 

*  W.  G.  Harrison  for  the  respondent.  —  Whether  or  not  [*  34] 
this  was  a  new  building  was  a  question  of  fact,  an  appeal 
from  the  magistrate's  decision  of  which  cannot  be  entertained  by 
the  Court.  Newman  v.  Baker,  8  C.  B.  (N.  S.)  200.  There,  a 
magistrate  having,  upon  the  construction  of  rule  5  of  sect  26  of 
the  Metropolitan  Building  Act,  1851  (18  &  19  Vict,  c.  122), 
decided  that  a  certain  place,  being  a  row  of  houses  forming  part  of 
a  line  of  thoroughfare  was  a  street,  this  Court  refused  to  interfere. 
It  is  only  questions  of  law  that  the  Courts  can  deal  with  on 
appeals  under  20  &  21  Vict,  a  43. 

[Coleridge,  Ch.  J.  —  What  is  meant  by  "  new  building  "  in  the 
Act  surely  must  be  a  question  of  construction  for  the  Court.  ] 

The  case  shows  a  mere  change  of  the  form  of  the  building, 
with  a  slight  increase  of  altitude.  Degree  is  essentially  a  ques- 
tion of  fact  upon  which  the  statute  makes  the  decision  of  the 
magistrate  final. 

[Denman,  J.  —  If  the  magistrates  say  that  this  structure  could 
not  possibly  have  been  a  new  building,  surely  that  is  a  question 
which  it  is  competent  to  us  to  entertain^  And  that  is  clearly 
what  they  mean.] 
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Oreen  v.  Peitsam,  22  Just  of  P.  737,^  and  Tucker  v.  Rees,  7  Jur. 
(K  S.)  629,  were  also  cited. 

White,  in  reply,  referred  to  Shiel  v.  Sunderland,  Mayor,  &c., 
6  H.  &  N.  796,  30  L  J.  M.  C.  215.  The  question  there  was 
whether  a  certain  erection  was  a  new  building  or  merely  an  addi- 
tion to  an  old  one;  and  Bramwell,  B.,  in  giving  judgment,  said 
(6  H.  &  K,  at  p.  806) :  **  As  to  the  11th  bye-law,  it  appears  to  me 
that  this  building  is  a  dwelling-house ;  that  being  a  matter  of  fact 
which  the  justices  have  found.  But,  is  it  a  new  dwelling-house, 
or  part  of  the  old  one  ?  If  the  justices  had  found  this  distinctly 
upon  the  authority  of  Newman  v.  Baker  I  think  we  could  not  have 
reviewed  their  decision.  But  I  think  the  justices  have  not  deter- 
mined this  as  a  question  of  fact,  but  have  referred  it  to  us, 
because  they  say,  *  We  were  of  opinion  that  the  building 
[*  35]  *  erected  in  the  yard,  being  a  new  building  built  up  and  ad- 
joining the  old  one,  must  either  be  considered  with  the  old 
building  as  one  house,  or  that  the  old  house  and  the  new  erection 
must  be  considered  as  two  erections. '  Thus  they  say,  assuming 
this  to  be  a  new  building  or  an  addition  to  an  old  building,  the 
appellant  was  properly  convicted.  In  that  they  are  wrong.  So 
far  as  the  question  is  referred  to  us,  I  think  that  this  was  an  addi- 
tion to  the  old  building,  and  not  a  new  building.  The  bye-law 
here  does  not  apply  when  the  new  erection  is  a  mere  addition  to 
an  old  building ;  and  this  erection  is  either  an  addition  to  the  old 
house,  or  the  justices  have  not  found  the  fact  which  is  essential 
to  the  validity  of  the  conviction. " 

Coleridge,  Ch.  J.  —  This  is  a  case  stated  by  the  magistrates  of 
Tonbridge  for  the  opinion  of  this  Court.  The  respondent  had 
erected  a  building  upon  premises  in  his  occupation  within  the 
district;  and  an  information  was  preferred  against  him  for  a 
violation  of  a  bye-law  of  the  local  board  which  provided  that  any 
person  who  shall  intend  to  erect  any  new  building  shall  give  a 
fortnight's  notice  of  such  intention,  and  shall  comply  with  certain 
other  requirements.  The  respondent  had  given  no  notice.  The 
justices  dismissed  the  information;  but  they  have  referred  the 
matter  to  us,  setting  out  the  facts  and  the  arguments  urged  before 
them  upon  the  one  side  and  upon  the  other.     The  justices  decided 

1  Lord  Campbell  in  that  case  said:  "I  of  law.  The  question  for  ns  is,  not 
consider  this  a  most  beneficial  statute;  but  whether  the  justices  came  to  a  ri^ht  con- 
it  only  gives  the  justices  the  power  of  ask-  elusion,  but  whether  there  was  any  evi- 
ing  the  opinion  of  the  Court  upon  a  point  dence  to  support  that  conclusion." 
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in  favour  of  the  respondent  on  the  ground  that  the  building  com- 
plained of  was  not  a  "new  building;"  and  the  question  of  law 
which  they  reserve  for  the  opinion  of  the  Court  is,  whether  the 
building  was  a  new  building  within  the  meaning  of  sect  34  of  21 
&  22  Vict ,  c.  98,  and  the  32nd  bye-law.  Now,  the  34th  section 
provides  that  every  local  board  may  make  bye-laws,  amongst  other 
things,  **  with  respect  to  the  structure  of  walls  of  new  buildings, 
for  securing  stability  and  the  prevention  of  fires.  *  The  definition 
of  "  new  building  '  is  given  in  the  latter  part  of  the  section,  which 
provides  that,  "  for  the  purposes  of  this  Act,  the  reconstructing  of 
any  building  pulled  down  to  or  below  the  ground  floor,  or  the  con- 
version into  a  dwelling-house  of  any  building  not  originally  con- 
structed for  human  habitation,  or  the  conversion  into  more 
than  one  dwelling-house  *of  a  building  originally  con-  [*36] 
structed  as  one  dwelling-house  only,  shall  be  considered 
the  erection  of  a  new  building. "  If  the  question  so  left  was  one 
which  could  be  reserved  for  us  under  20  &  21  Vict,  c.  43,  I  enter- 
tain no  doubt  whatever  that  this  was  a  new  building  within  the 
meaning  of  the  Local  Government  Act  and  the  bye-law,  and  that 
the  decision  of  the  justices  was  wrong.  It  was  suggested  by  Mr. 
Harrison  that,  this  being  a  pure  question  of  fact,  and  not  one  of 
law,  we  are  precluded  from  entertaining  it ;  and  that,  if  the  facts 
upon  which  the  decision  of  the  justices  proceeded  are  not  found, 
all  that  we  can  do  is  to  send  the  case  back  to  them ;  and  he  mainly 
relied  upon  Tucker  v.  Bees,  7  Jur.  (N.  S. )  629.  When  that  case 
is  looked  at,  however,  it  will  be  found  to  be  altogether  different 
from  the  present  The  question  there  was,  what  was  a  new  street 
within  the  meaning  of  the  Metropolitan  Building  Act  It  has 
nothing  whatever  to  do  with  the  point  now  before  us.  But  the 
case  of  Shiel  v.  Sunderland,  Mayor,  &e.,  6  H.  &  N.  796,  30  L. 
J.  M.  C.  215,  was  a  decision  upon  the  very  question  what  is  a 
new  building  within  the  statute  now  under  consideration.  All 
the  facts  were  set  out ;  and  the  judgment  proceeded  on  the  ground 
that  the  justices  had  not  found  the  fact  which  was  essential  to 
support  the  conviction.  Thus,  the  Court  did  consider  the  very 
point  which  Mr.  Harrison  says  that  we  are  precluded  from  enter- 
taining. So,  here,  the  justices  ask  us,  as  a  question  of  law, 
whether  upon  the  facts  they  have  found  this  erection  was  a  new 
building  within  the  statute  and  the  bye-law.  The  facts  they  have 
found  are  these :  The  respondent  occupies  a  house  in  the  rear  of 
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which  is  a  small  yard  in  which  lately  stxx)d  a  small  building  used 
as  a  stable,  the  dimensions  of  which  were  11  feet  6  inches  by  8 
feet,  and  the  height  about  7  feet  8  inches.  In  February,  1872, 
the  respondent  took  down  this  erection  and  constructed  another, 
partly  on  a  different  spot,  using  the  old  materials  and  some  new 
ones ;  the  dimensions  of  the  new  structure  being  6  feet  6  inches 
by  7  feet  6  inches,  with  a  height  of  8  feet  7  inches.  The  whole 
building,  therefore,  is  substantially  different  from  that  which 
before  existed.  I  cannot  see  how  the  justices  could  upon  these 
facts  come  to  any  other  conclusion  than  that  this  was  in  the  plain, 
ordinary  sense  and  meaning  of  words  a  new  building.  If 
[*37]  so,  it  is  *  a  reasonable  thing  that  a  building  of  this  descrip- 
tion should  be  erected  in  this  place  under  the  control  pro- 
vided by  the  statute.  The  decision  of  the  justices,  therefore,  in 
my  opinion,  ought  to  be  reversed,  but,  under  the  circumstances, 
without  costs. 

Keating,  J.  —  I  am  of  the  same  opinion.  If  Mr.  Harrison 
could  have  satisfied  us  that  what  the  magistrates  had  referred  to 
us  was  purely  a  question  of  fact,  we  could  not  have  entertained  it, 
the  statute  20  &  21  Vict.,  c.  43,  s.  2,  merely  enabling  them  to 
take  the  opinion  of  a  superior  Court  upon  a  question  of  law.  But 
I  am  of  opinion  that  the  magistrates  did  not  intend  to  refer  to  us 
a  question  of  fact.  What  they  have  referred  to  us  is  whether, 
looking  at  the  Act  of  Parliament  and  the  bye -laws,  the  structure 
in  question  was  a  new  building  within  the  meaning  of  the  Act. 
This  is  a  thing  that  is  quite  within  the  mischief  of  the  Act;  and 
the  facts  stated  do  in  my  opinion  show  that  it  is  a  new  building 
within  the  Act 

Brett,  J.  —  The  facts  found  are  that  the  old  stable  was  taken 
down  and  with  the  addition  of  some  new  materials  set  up  again  in 
part  in  another  part  of  the  yard.  Substantially  it  was  a  new 
building  set  up  on  a  new  site.  That  being  the  state  of  things,  the 
magistrates  say  that  the  term  "  new  building  "  in  the  32nd  bye-law 
does  not  apply  to  the  building  so  set  up,  because  it  was  built  in 
great  part  of  the  old  materials,  and  merely  removed  from  one  part 
of  the  yard  to  another.  In  substance  they  say  that,  according  to 
their  interpretation  of  the  Act,  this  was  not  a  new  building  within 
it ;  and  they  ask  us  if  that  is  a  correct  interpretation.  The  case 
is  very  much  the  same  as  that  of  Shiel  v.  Sunderland.  Our 
answer  to  the  question  of  law  is  that,  upon  the  true  interpreta- 
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tion  of  the  Act,  the  32iid  bye-law  did  apply  to  the  building  so 
reconstructed. 

Denman,  J.  —  I  am  of  the  same  opinion.  If  the  magistrates 
meant  to  say  that  they  found  as  a  fact  that  the  building  in  ques- 
tion was  not  a  new  building,  I  should  incline  to  think 
that  we  ought  *not  to  interfere,  though  I  might  have  [*38] 
differed  from  them  in  opinion.  But  that  is  evidently  not 
what  they  meant  to  say.  They  meant  to  say  that  such  a  building 
as  they  have  described  could  not  in  point  of  law  be  a  new  build- 
ing.    I  think  it  could.  Decision  reversed. 

ENGLISH  NOTES. 

A  considerable  number  of  cases  have  been  decided  as  to  whether  a 
particular  structure  was  or  was  not  a  "  new  building  ''  within  bye-laws 
such  as  that  in  question  in  the  principal  case,  and  enactments  of  like 
character.  The  cases  which  have  turned  on  the  question  whether 
something  admittedly  *'new''  was  a  building,  are  referred  to  in  the 
notes  to  the  preceding  case. 

The  question  in  the  principal  case  was  the  converse,  namely,  whether 
what  was  admittedly  a  *' building  "  was  **new." 

As  to  the  nature  of  such  questions  the  following  observations  of  Lord 
Coleridge,  Ch.  J.,  in  James  v.  Wi/vUl  (1884),  51  L.  T.  237,  may  be 
quoted.  ^*  The  question,  whether  a  building  is  a  new  building  or  not, 
bas  been  decided  over  and  over  again  to  be  a  question  of  fact;  it  is  a 
question  of  degree.  For  instance,  if  a  building  were  nearly  all  taken 
away  and  then  rebuilt,  it  clearly  would  be  a  new  building;  on  the 
other  hand,  it  is  quite  clear  that  by  a  small  addition  of,  say,  a  door, 
the  building  would  not  thereby  become  a  new  building.  Between  these 
two  extreme  cases  there  may  be  thousands  of  cases,  and  it  would  be 
impossible  to  give  a  definition  in  each  particular  case  as  to  what  is,  or 
is  not,  a  new  building;  and  it  must  be  left  to  the  discretion  of  each 
Judge  to  decide  for  himself  what  is  a  new  building.  So  that  the 
question  is  and  must  be  a  question  of  fact ;  there  are  several  decisions 
to  this  effect.''  In  that  case,  which  was  of  a  border-line  character,  the 
Court  refused  to  review  the  magistrate's  finding  that  the  structure  was 
a  *'new  building."  As  bas  been  observed  in  the  note  to  Robinson  v. 
Barton  Eccles  Local  Board,  No.  6,  p.  461,  ante,  however,  there  is  no  real 
uniformity  of  practice  as  to  the  extent  to  which  the  Court  will  review 
the  findings  of  an  inferior  tribunal  on  questions  as  to  the  correct  infer- 
ence of  fact  to  be  drawn  from  what  may  be  called  actual  facts. 

It  should  be  observed  that  section  159  of  the  Public  Health  Act, 
1875,  provides  that  *'For  the  purposes  of  this  Act  the  re-erecting  of 
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any  building  pulled  down  to  or  below  the  ground  floor,  or  of  any  frame 
building  of  which  only  the  framework  is  left  down  to  the  ground  floor, 
or  the  conversion  into  a  dwelling-house  of  any  building  not  originally 
constructed  for  human  habitation,  or  the  conversion  into  more  than  one 
dwelling-house  of  a  building  originally  constructed  as  one  dwelling- 
house  only,  shall  be  considered  the  erection  of  a  new  building."  This 
section,  as  appears  from  the  principal  case,  does  not,  however,  prevent 
the  expression  "new  building"  in  the  Act  from  having  its  natural 
significance  in  addition  to  that  conferred  on  it  by  the  section. 

In  some  local  Acts  the  expression  "new  building/'  in  an  attempt 
to  stretch  the  legislation  as  to  "  new  buildings  "  to  alterations  in  and 
additions  to  buildings,  is  defined  in  a  very  artificial  way.  Thus  the 
Hastings  Improvement  Act,  1885,  provides  that  "the  making  of  any 
addition  to  an  existing  building  by  raising  any  part  thereof,  or  mak- 
ing any  projection  therefrom,  but  so  far  as  regards  such  addition  only, 
shall  for  all  the  purposes  of  this  Act  and  of  any  other  local  Act  for  the 
time  being  in  force  within  the  borough,  and  of  the  Public  Health  Acts, 
and  of  any  bye-law  made  thereunder  respectively,  be  deemed  to  be  the 
erection  of  a  *  new  building.' "  Such  a  provision  is  a  striking  instance 
of  the  gross  abuse  of  definition  clauses  now  prevalent.  It  is  unavoidable 
that  a  provision  of  the  kind  completely  perverting  the  natural  use  of  an 
expression  should  be  lost  sight  of  in  drafting  the  substantive  provisions 
of  Acts  and  bye-laws  in  which  the  expression  is  used  with  results  in 
the  way  of  obscurity  and  absurdity  than  can  readily  be  conceived. 
The  clause  of  the  Hastings  Act  above  quoted  came  in  question  in 
Meadows  v.  Taylor  (1890),  24  Q.  B.  D.  717,  59  L.  J.  M.  C.  99,  where 
it  was  held  that  by  reason  of  that  clause  the  substitution  for  a  conserva- 
tory on  the  first  floor  of  a  house,  of  a  bedroom  occupying  no  greater 
space  than  the  conservatory,  was  the  erection  of  a  new  building  within 
bye-laws  in  force  in  the  borough. 

AMERICAN  NOTES. 

An  ordinance  establishing  fire  limits  extends  to  buildings  moved  into  the 
limits  as  well  as  those  newly  erected  therein :  Wadleigh  v.  Gilman,  12  Maine, 
403;  28  Am.  Dec.  188;  Beady  v.  N.  W.  Ins,  Co.,  11  Michigan,  451.  But 
removal  of  a  wooden  building  from  one  part  of  a  lot  to  another  part  of  the 
same  lot  does  not  constitute  an  "  erection  : "  Brown  v.  Hunn,  27  Connecticut, 
832;  71  Am.  Dec.  71  (on  the  ground  that  a  penal  statute  is  construed 
strictly).  To  enlarge  or  elevate  a  wooden  building  is  an  "erection:" 
Douglass  v.  Commonwealth,  2  RawJe  (Penn.),  262. 
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No.  14  — RUMBALL  v.  SCHMIDT. 

(1882.) 

EULE. 

Where  an  Act  of  Parliament  prohibits  building  in  a 
certain  place  or  of  a  certain  description,  and  enacts  that  a 
person  offending  is  liable  to  a  penalty  for  every  day  during 
which  the  offence  is  continued  after  notice  from  the  local 
authority,  the  maintenance  of  the  prohibited  building  con- 
stitutes a  continuance  of  the  offence  and  the  penalty  may 
be  imposed  accordingly, 

BnmbaU  (Appellant)  v.  Schmidt  (Bespondent). 

8  Q.  B.  D.  603-609  (s.  c.  46  L.  T.  661 ;  30  W.  R.  949). 

JLocal  Gavemmmt  Acts.  —  Public  Health  Act^  1875  (88  dt  89  Vict.,  c.  65),   [608] 
88,  156,  262.  —  Continuing  Offence.  —  Information.  —  Time, 

By  sect.  156  of  the  Public  Health  Act,  1875,  it  is  an  offence  to  bring  forward 
or  build  any  addition  to  a  house  in  a  street  beyond  the  front  of  the  house  or  build- 
ing on  either  side  without  the  consent  of  the  urban  authority ;  and  **  any  person 
offending  against  this  enactment  shall  be  liable  to  a  penalty  not  exceeding  40d. 
for  every  day  during  which  the  offence  is  continued  after  written  notice  in  this 
behalf  from  the  urban  authority." 

Heldf  that  an  offence  to  which  the  penalty  was  applicable  continued  so  long 
as  the  addition  to  the  house  was  maintained  after  written  notice  from  the  urban 
authority,  notwithstanding  that  the  addition  was  completed  before  the  notice  was 
given. 

Case  stated  by  justices  under  the  Summary  Jurisdiction  Act, 
1879  (42  &43  Vict.,  c.  49). 

On  the  2l8t  of  November,  1881,  an  information  was  laid  before 
justices  by  the  respondent,  as  the  building  surveyor  of  the  Local 
Board  of  Eastbourne  (being  the  urban  sanitary  authority  of  the 
district),  against  the  appellant,  for  an  offence  against  sect  156  of 
the  Public  Health  Act,  1875,  in  building  an  addition  to  and 
bringing  forward  a  house,  belonging  to  the  appellant  and  forming 
part  of  a  street  in  Eastbourne,  beyond  the  front  of  the  houses  on 
either  side  the  same  house,  and  in  continuing  the  said  offence, 
after  written  notice  to  him  in  that  behalf  from  the  urban  sanitary 
authority,  for  the  space  of  thirty-seven  days,  from   the   14th  of 
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October  to  the  19th  of  November,  both  inclusive.  On  the  hear- 
ing of  the  information  the  justices  convicted  the  appellant,  and 
imposed  a  penalty  upon  him  of  Is.  a  day  for  the  thirty-seven 
days,  v^rith  costs. 

The  material  facts  stated  in  the  case  were  as  follows :  — 

The  appellant,  in  April,  1881,  being  the  owner  of  the  house  in 
question,  erected  an  addition  upon  the  fore-court  in  front  thereof, 
and  brought  out  such  addition  considerably  beyond  the  fronts  of 
the  houses  on  either  side.  This  was  done  without  any  consent  on 
the  part  of  the  urban  sanitary  authority. 

On  the  2nd  of  May,  1881,  the  appellant  was  duly  served  with 
notice  from  the  urban  authority  that  he  had  committed 
[*  604]  an  *  offence  against  sect.  156  of  the  Public  Health  Act, 
1875,  and  that  he  would  be  liable  to  a  penalty  not  exceed- 
ing 40s.  for  every  day  during  which  the  said  offence  was  continued 
after  receipt  of  the  notice. 

Between  the  2nd  of  May  and  the  14th  of  October,  1881,  the 
appellant  was  three  times  summoned  by  the  urban  authority  before 
justices  and  convicted  for  continuing  the  offence  above-mentioned. 
Upon  two  of  those  occasions  a  fine  was  imposed,  which  he  paid, 
and  on  the  third  he  undertook  to  remove  the  addition  complained 
of,  but  he  had  failed  to  do  so  up  to  the  time  when  the  present 
information  was  laid. 

At  the  hearing  of  the  information  on  the  5th  of  December,  1881, 
it  was  contended  for  the  appellant  {inter  alia)  that  the  information 
was  not  laid  within  the  time  limited  by  statute,  and  that  the 
alleged  offence  was  completed  upon  the  building  of  the  addition 
complained  of,  and  that  the  charge  of  continuing  the  offence  was 
unsupported  by  evidence. 

If  the  Court  were  of  opinion  that  the  conviction  upon  this  infor- 
mation was  right,  the  conviction  was  to  stand,  but  if  otherwise,  the 
information  wafS  to  be  dismissed. 

Lee  Eoberts  and  Pardee,  for  the  appellant  —  The  offence  under 
sect  156  of  the  Public  Health  Act,  1875,^  was  completed  in  April, 

^  By  sect.  156  :  "  It  shall  not  be  lawfal  build  any  addition  thereto,  beyond  the 

In  any  urban  district,  without  the  written  front  of  the  house  or  building  on  either 

consent  of  the  urban  authority,  to  bring  side  of  the  same." 

forward  any  house  or  building  forming  "Any  person    offending   against  this 

part  of  any  street  or  any  part  thereof,  enactment  shall  be  liable  to  a  penalty  not 

beyond  the  front  wall  of  the  house  or  exceeding  forty  shillings  for  every  day 

building  on  either  side  thereof,  nor  to  during  which  the  offence  is  continued, 
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1881,  when  the  addition  to  the  house  was  built,  and  the  informa- 
tion not  having  been  laid  within  the  period  of  six  months  limited 
by  sect.  252  was  too  late.  The  offence  was  not  continued,  within 
the  meaning  of  sect.  156,  after  the  building  was  completed.  Cog- 
gins  V.  Bennett,  2  C.  P.  D.  568.  Where  it  is  intended  to  make 
an  offence  a  continuing  offence,  after  its  completion, 
express  words  are  found  in  *  the  statute,  as  in  sect  158,  [*605] 
where  the  words  are  that  the  offence  "  shall  be  deemed  to 
be  a  continuing  offence."  In  Marshall  v.  Smith,  L.  R  8  C.  P. 
416,  the  bye-law,  upon  the  construction  of  which  the  decision  of 
the  Court  turned,  was  similar  in  terms  to  sect  156.  That  case  is 
a  direct  authority  in  the  appellant's  favour. 

Gore  for  the  respondent  —  Sect  156  makes  it  an  offence  to  con- 
tinue the  addition  to  the  house  beyond  the  line  of  the  street  after 
notice  from  the  urban  authority.  If  the  appellant's  contention  is 
right,  if  he  completed  the  addition  without  the  knowledge  of  the 
urban  authority,  he  would  be  entitled  to  maintain  it  for  ever. 
Marshall  v.  Smith  is  wholly  different  from  this  case.  There  the 
general  bye-law  with  respect  to  continuing  offences  followed  a 
number  of  bye-laws,  to  some  of  which  it  was  applicable,  and  not 
to  others.  The  Court  held  that  the  general  bye-law  could  only 
apply  to  a  bye-law  enacting  an  offence  "  susceptible  of  continuance, " 
and  found  as  a  fact  that  the  offence  to  which  it  was  sought  to  be 
applied  was  not  susceptible  of  continuance.  In  the  present  case 
the  provision  in  sect  156,  with  respect  to  penalties  for  continuing 
the  offence,  is  part  of  the  very  section  which  prohibits  the  offence. 
The  Legislature  in  effect  have  said  that  the  offence  is  susceptible 
of  continuance,  because  they  have  imposed  a  penalty  for  its  con- 
tinuance. The  continuing  is  the  only  offence  for  which  the  pen- 
alty can  be  imposed. 

In  Marshall  v.  Smith,  too,  the  Court  were  dealing  with  a  bye-law 

which  they  would  have  held  unreasonable  had  they  not  construed 

it  as   they   did.     And   there   was   another  appropriate   remedy, 

because  the  local  board  had  power  to  make  a  bye-law  enabling 

them  to  pull   down  party  walls  maintained  in  contravention  of 

their  bye-laws.     Here  the  urban  authority  had  no  such  power; 

sect.  156  contains  the  only  provisions  in  the  Act  with  respect  to 

after  written  notice  in  this  behalf  from  shall  be  made  or  laid  within  six  months 

the  urban  authority ."  from  the  time  when  the  matter  of  snch 

Sect.  252  :  "  Any  complaint  or  informa-  complaint    or    information  ^  respectively 

tion  made  or  laid  in  pursuance  of  this  Act, 
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additions  to  houses,  and  the  urban  authority's  power  to  make 
bye-laws  is  limited  by  sect  157,  and  does  not  extend  to  such 
additions. 

Pardee  replied. 

Grove,  J.  —  I  should  be  very  unwilling  to  differ  from  the  deci- 
sion (even  if  I  was  not  bound  by  it)  of  the  two  learned 
[*  606]  Judges  *  who  decided  Marshall  v.  Smith,  L.  R  8  C.  P. 
416 ;  but  looking  at  their  judgments  and  at  the  section  we 
have  to  construe  in  the  present  case,  I  do  not  think  they  would 
have  differed  from  this  Court  in  their  construction  of  this  section 
had  it  come  before  them.  The  reasoning  in  Marshall  v.  Smith  is 
applied  to  different  language,  occurring  in  a  bye-law,  and  to  dif- 
ferent facts. 

The  bye-law,  though  similar  in  terms  to  the  section  in  question 
here  with  respect  to  penalties  for  continuing  offences,  followed 
a  number  of  bye-laws  made  by  the  corporation,  and  might  be  appli- 
cable to  some  and  not  to  others  of  the  cases  provided  for  by  the 
preceding  bye-laws.  Here  the  provision  with  respect  to  penalties 
for  a  continuing  offence  is  part  of  the  whole  section.  Without  it 
the  first  part  of  the  section  becomes  almost  meaningless ;  it  would 
not  amount  to  more  than  a  bare  expression  of  opinion  by  the 
Legislature.  The  offence  is  created  by  the  first  part  of  the  sec- 
tion, and  the  second,  which  is  the  punitive  part,  provides  the 
penalty. 

If  the  Court  adopted  the  appellant's  construction  an  absurdity 
would  result  which  could  not  have  resulted  in  Marshall  v.  Smith, 
viz.,  that,  if  a  person  managed  to  complete  the  addition  to  his 
house  without  the  local  board  having  observed  it,  and  without 
their  having  given  him  the  written  notice  to  discontinue  men- 
tioned in  the  section,  so  long  as  he  stayed  his  hand  he  would  not 
be  subject  to  any  penalty  under  the  Act.  The  local  board  would 
be  left  without  remedy  whatever  inconvenience  might  be  caused 
with  respect  to  the  line  of  houses  in  the  street  They  have  no 
power  to  make  a  bye-law  enabling  them  to  pull  down  the  projec- 
tion, as  the  corporation  had  in  Marshall  v.  Smith,  There  would 
be  no  offence  to  which  the  penalty  could  be  applied  if  the  building 
was  completed  without  notice  from  the  urban  authority  to  dis- 
continue, for  it  is  to  be  observed  that  no  penalty  is  attached  by  the 
section  to  bringing  forward  the  addition,  but  only  to  continuing  it 
after  written  notice. 
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The  offence  against  the  earlier  part  of  the  section  may  or  may 
not  be  the  subject  of  indictment.  At  all  events,  the  object  of  the 
Legislature  was  to  give  the  summary  remedy  specified  in  the 
second  part  of  the  section  in  place  of  an  indictment.  The  fact 
that  the  penalty  is  imposed  by  the  same  section  which 
declares  *  the  offence  shows,  I  think,  that  the  fair  meaning  [*  607] 
of  the  section  is  this :  The  owner  of  a  house  is  prohibited 
from  bringing  it  forward  beyond  the  line  of  the  street  without 
the  leave  of  the  urban  authority ;  if  the  bringing  forward  is  com- 
pleted without  such  leave,  and  an  inconvenience  (perhaps  not  of 
such  a  nature  as  to  be  the  subject  of  an  indictment)  results,  it  is 
conceivable  that  the  urban  authority  may  not  think  well  to  object ; 
but  if  they  do  object,  they  may  serve  the  owner  with  written 
notice  to  discontinue  the  addition,  and  so  long  as  he  continues  it 
after  that  notice  the  offence  continues,  and  he  is  liable  to  an  in- 
formation. The  words  of  the  section  are  wide  enough  to  cover, 
and  are  not  inconsistent  with  that  construction,  and  I  think  it  is. 
strongly  supported  by  the  argument  for  the  respondent  based  on 
the  fact  that  the  urban  authority  have  no  power  to  abate  the  in- 
convenience resulting  from  an  offence  under  sect  156  by  pulling 
down  the  addition  to  the  housa 

For  the  appellant,  it  was  contended  that  the  penalty  could  only 
attach  if  the  urban  authority  interfered  during  the  course  of  the 
work,  and  the  owner  continued  it  after  notice  to  discontinua 
That  construction  would  not,  it  seems  to  me,  give  power  to  inflict 
a  penalty  in  any  degree  commensurate  with  the  offence  committed 
against  the  town  by  permanently  spoiling  the  line  of  the  street 
The  penalty  would  be  commensurate  only  with  the  offence  com- 
mitted in  respect  of  the  additional  work  done  after  notice  to 
discontinue. 

The  judgments  in  Marshall  v.  Smith,  L  E.  8  C.  P.  416,  must 
be  read  Secundum  suhjectam  materiam.  Keating,  J.,  said  that 
he  should  be  disposed  to  give  any  reasonable  latitude  of  con- 
struction to  the  bye-law  if  he  saw  any  real  diflBculty  in  otherwise 
carrying  out  the  Act.  The  difiBculty  arises  here  because  the 
urban  authority  has  no  power  to  pull  down  the  addition.  Hony- 
MAN,  J.,  said  that  if  the  provision  as  to  continuing  penalties  had 
followed  immediately  after  the  bye-law  with  respect  to  party  walls 
there  would  have  been  a  difficulty  in  construing  it  Here,  as  I 
have  said,  the  provision  as  to  penalties  is  part  of  the  section  creat- 
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ing  the  offence.     I  think  there  are  substantial  and  valid  distinc- 
tions of  fact  between  Marshall  v.  Smith  and  the  present 
[*  608]   case,  and  that  the  reasons  *  assigned  for  the  judgment  of 
the  Court  in  that  case  do  not  apply  in  the  present 

I  think  that  Coggins  v.  Bennett,  2  C.  P.  D.  568,  has  no  appli- 
cation. The  act  of  encroachment  was  the  only  terminus  a  quo 
for  the  period  of  limitation  in  that  case,  and  there  was  no  statu- 
tory imposition  of  a  penalty  for  continuing  the  encroachment 

I  am  therefore  of  opinion  that  the  information  was  laid  in  time, 
and  that  the  respondent  is  entitled  to  judgment 

HuDDLESTON,  B.  —  I  am  of  the  same  opinion.  I  agree  that,  as 
the  section  imposes  a  penalty  for  a  criminal  offence,  the  appellant 
is  entitled  to  the  benefit  of  any  doubt  which  may  arise  on  the 
construction  of  it  It  is  said  that  by  sect  252  the  information 
should  have  been  laid  within  six  months  from  the  time  when  the 
matter  of  the  information  arose ;  that  the  offence  was  the  bringing 
forward  of  the  appellant's  house  beyond  the  line  of  the  street; 
that  the  offence  was  committed  when  the  addition  was  completed, 
and  that  the  matter  of  the  information  arose  then. 

It  may  be  that  the  offence  specified  in  the  first  clause  of  sect 
156  was  committed  as  soon  as  it  became  apparent  that  the  appel- 
lant was  bringing  forward  his  house  beyond  the  line  of  the  street 
But  in  substance  the  offence  for  which  he  was  liable  to  the  penalty 
was  the  continuing  the  addition  after  written  notice  from  the 
urban  authority.  It  is  possible  that  for  the  offence  specified  in  the 
first  clause  the  appellant  would  have  been  liable  to  an  indictment, 
but  the  following  clause  provides  what  the  penalty  shall  be,  not 
for  building  the  addition,  but  for  continuing  it  after  notice.  I 
think  the  meaning  of  the  section  is  clear :  It  was  thought  neces- 
sary to  secure  uniformity  with  respect  to  the  line  of  buildings  in 
streets;  it  is  therefore  enacted  that  houses  shall  not  be  brought 
forward  without  the  consent  of  the  urban  authority ;  but  if  a  per- 
son chooses  to  bring  his  house  forward  without  that  consent,  and 
the  urban  authority  give  him  the  written  notice  specified  in  the 
section,  he  is  liable  to  a  penalty  not  exceeding  40s.  for  every  day 
during  which  the  offence  against  the  uniformity  of  the  street  is 
continued. 

I  do  not  feel  myself  fettered  by  the  decision  in  Mar- 
[•609]  shall  V.  *  Smith,  L  R  8  C.  P.  416,  which  case  differs  con- 
siderably from  the  present     The  decision  was   upon   a 
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bye-law,  not  upon  an  Act  of  Parliament  It  is  obvious  that  the 
judgment  of  the  Court  was  influenced  by  the  fact  that  there  were 
a  number  of  bye-laws,  each  of  them  specifying  different  offences, 
and  a  general  subsequent  bye-law  covering  those  of  the  preceding 
ones  to  which  it  applied.  Keating,  J. ,  thought  that  the  offence 
under  the  bye-law  with  respect  to  party  walls  was  not  a  continuing 
one,  and  therefore  that  the  general  bye-law  did  not  apply  to  it 
The  corporation  there  had  power  to  make  bye-laws  enabling  them 
to  pull  down  the  party  wall,  so  that  there  remained  a  remedy  to 
them  beyond  the  penalty.  Here  there  is  no  such  power;  the 
penalty  is  imposed  not  in  respect  of  the  offence  but  in  respect  of 
the  continuing  it,  and  the  penalty  clause  is  part  of  the  same  sec- 
tion which  declares  the  offence.  I  should  feel  but  little  difBculty 
in  the  decision  of  this  case  had  it  not  been  for  Marshall  v.  Smith. 
But  for  the  reasons  I  have  given  I  think  that  case  distinguishable. 

Jtidgment  for  the  respondent 


ENGLISH  NOTES. 

The  cases  as  to  the  infliction  of  continuing  penalties  in  respect  of 
the  mere  continued  existence  of  buildings,  &c.,  that  have  been  erected 
or  constructed  in  contravention  of  provisions  in  statutes  and  bye-laws, 
are  extremely  unsatisfactory  and  difficult  to  reconcile  with  each  other. 

For  the  comprehension  of  the  cases  it  is  necessary  to  bear  in  mind  the 
provision  in  sect.  11  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.,  c.  43),  that  where  no  time  is  specially  limited  for  making  a  com- 
plaint or  laying  an  information  before  justices,  '^such  complaint  shall 
be  made  and  such  information  shall  be  laid  within  six  calendar  months 
from  the  time  when  the  matter  of  such  complaint  or  information 
respectively  arose." 

In  Coggins  v.  Bennett  (1877),  2  C.  P.  D.  668,  cited  in  the  principal 
case,  the  appellant,  the  owner  of  property  adjoining  a  public  carriage- 
way, had  encroached  on  the  carriageway  by  erecting  a  fence.  More 
than  six  months  after  the  fence  had  been  erected  summary  proceedings 
were  taken  against  him  under  sect.  51  of  the  Highway  Act,  1864  (27 
&  28  Vict.,  c.  101),  which  imposes  a  penalty  on  any  person  who 
encroaches  on  a  carriageway  by  making  or  causing  to  be  made  any 
building  or  fence  within  fifteen  feet  from  the  centre  thereof.  The 
offence  was  charged  as  having  been  committed  on  a  date  subsequent  to 
the  erection  of  the  fence,  with  a  view  to  getting  over  the  six  months' 
limitation;  so  that  in  substance  the  appellant  was  charged  in  respect 
of  the  mere  existence  of  the  fence.  He  was  convicted,  but  the  Court 
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quashed  the  conyiction  on  the  ground  that  the  offence  under  the  section 
was  the  act  of  encroachment  and  not  its  continuance.  Hanking  y. 
Forbes  (1869),  34  Justice  of  the  Peace,  486,  and  Hyde  y.  Entwiatle 
(1884),  62  L.  T.  760,  are  other  decisions  to  the  same  effect;  c/.  also 
Movant  y.  Taylor  (1876),  1  Ex.  D.  188,  45  L.  J.  M.  C.  78,  34  L.  T. 
139,  24  W.  R.  461;  London  County  Council  y.  Cross  (1892),  61  L.  J. 
M.  C.  160  (reversed  on  appeal,  Ibid.;  66  L.  T.  731). 

Marshall  Y.  Smith  (1873),  L.  R.  8  C.P.  416,  42  L.  J.  M.  C.  108,  28 
L.  T.  538,  the  other  case  cited  in  the  principal  case  arose  under  certain 
hye-laws  made  under  the  proyisions  corresponding  to  sects.  157  and 
183  of  the  Puhlic  Health  Act,  1875,  in  force  at  the  time.  One  of  these 
bye-laws  (No.  12)  provided  that  party  walls  of  new  buildings  should 
be  of  a  certain  minimum  thickness.  Another  (No.  42)  provided  that 
''  In  case  any  offence  under  any  of  the  foregoing  bye-laws  shall  continue, 
the  person  offending  shall  be  liable  to  a  further  penalty  of  not  exceeding 
405.  for  each  day  during  which  such  offence  shall  continue  after  written 
notice  of  the  offence  has  been  given  by  the  local  board  to  the  offender.'' 
The  appellant  built  a  party  wall  of  a  new  building  of  less  than  the 
prescribed  thickness;  and  he  sold  the  building.  Subsequently  he  was 
convicted  of  the  offence  of  building  the  wall  contrary  to  bye-law  No.  12. 
The  local  authority  then,  after  giving  him  a  notice  in  pursuance  of 
bye-law  No.  42,  summoned  him  for  a  continuing  offence  under  that  bye- 
law  in  respect  of  the  continued  existence  of  the  unduly  thin  wall,  and 
he  was  convicted.  The  Court  quashed  the  conviction,  on  the  ground 
that  the  continuance  of  the  building  was  not  a  continuance  of  the 
offence ;  that  expression  referring  to  some  such  act  as  going  on  with 
the  building  of  the  wall  after  notice.  No  doubt,  as  a  matter  of  fact, 
the  Court  was  greatly  influenced  in  arriving  at  this  decision  by  the 
fact  that  the  appellant  had  parted  with  the  house,  and  could  not  there- 
fore alter  the  wall.  It  does  not  seem  to  have  been  suggested  that  the 
proceedings  ought  to  have  been  against  the  owner  or  occupier  of  the 
house  fof  the  time  being. 

The  Public  Health  Act,  1876,  contains  a  provision  in  sect.  168, 
intended  apparently  to  get  rid  of  the  effect  of  the  decision  in  Marshall 
v.  Smith,  supra.  That  section  provides  as  follows:  '*  Where  a  notice 
plan  or  description  of  any  work  is  required  by  any  bye-law  made  by 
an  urban  authority  to  be  laid  before  that  authority,  the  urban  authority 
shall,  within  one  month  after  the  same  has  been  delivered  or  sent  to 
their  surveyor  or  clerk,  signify  in  writing  their  approval  or  disapproval 
of  the  intended  work  to  the  person  proposing  to  execute  the  same;  and 
if  the  ^ork  is  commenced  after  such  notice  of  disapproval,  or  before 
the  expiration  of  such  month  without  such  approval,  and  is  in  any 
respect  not  in  conformity  with  any  bye-law  of  the  urban  authority. 
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the  urban  authority  may  cause  so  much  of  the  work  as  has  been 
executed  to  be  pulled  down  or  removed. 

^'  Where  an  urban  authority  incur  expenses  in  or  about  the  removal 
of  any  work  executed  contrary  to  any  bye-law,  such  authority  may 
recover  in  a  summary  manner  the  amount  of  such  expenses  either  from 
the  person  executing  the  works  removed  or  from  the  person  causing  the 
work  to  be  executed,  at  their  discretion, 

"  Where  an  urban  authority  may  under  this  section  pull  down  or 
remove  any  work  begun  or  executed  in  contravention  of  any  bye-law,  or 
where  the  beginning  or  the  execution  of  the  work  is  an  ofEence  in 
respect  whereof  the  offender  is  liable  in  respect  of  any  bye-law  to  a 
penalty,  the  existence  of  the  work  during  its  continuance  in  such  a 
form  and  state  as  to  be  in  contravention  of  the  bye-law  shall  be  deemed 
to  be  a  continuing  offence,  but  a  penalty  shall  not  be  incurred  in  re- 
spect thereof  after  the  expiration  of  one  year  from  the  day  when  the 
offence  was  committed  or  the  bye-law  was  broken." 

The  next  case  in  order  of  date  was  the  principal  case;  and  after  that 
the  next  to  be  mentioned  is  James  v.  WyvUl  (1884),  61  L.  T.  237. 
There  the  appellant  had,  as  it  was  held,  erected  a  new  building  with- 
out giving  the  notices  required  by  the  bye-laws  in  force  in  the  locality. 
One  of  the  bye-laws,  which  were  made,  it  may  be  observed,  before  the 
Public  Health  Act,  1875,  and  were  continued  in  force  by  sect.  326  of 
that  Act«  was  to  the  effect  that  if  the  owner  or  person  intending  to 
construct  any  new  building  should  fail  to  give  the  required  notices,  or 
should  construct  or  cause  to  be  constructed  any  buildings,  &c.,  contrary 
to  the  provisions  of  any  of  the  bye-laws,  he  should  be  liable  for  each 
offence  to  a  penalty  not  exceeding  £5,  and  should  pay  a  further  sum  not 
exceeding  40^.  for  each  day  such  buildings,  &c.,  should  continue  or 
remain  contrary  to  the  bye-laws.  The  matter  came  before  the  Court  in 
the  form  of  a  case  stated  by  a  stipendiary  magistrate,  and  according  to 
the  report,  which  apparently  sets  out  the  case  in  full,  the  appellant  was 
charged  with  the  single  offence  of  failing  to  give  the  required  building 
notices  in  respect  of  a  new  building;  and  the  magistrate  *' convicted 
the  said  appellant  and  fined  him  40«.  and  costs  and  a  further  sum  of 
2O5.  for  each  and  every  day  during  which  such  work  should  continue  con- 
trary to  the  provisions  of  the  bye-laws.''  It  was  held  that  the  conviction 
for  the  continuing  offence  was  good ;  but  there  was  little  or  no  serious 
argument  on  the  point,  and  Marshall  v.  Smithy  supra,  was  not  cited, 
nor  was  sect.  158  of  the  Public  Health  Act,  1875^  alluded  to.  The  con- 
viction was,  it  may  be  noticed,  obviously  bad  for  imposing  prospective 
penalties.     See  Reg.  v.  Struve  (1895),  59  Justice  of  the  Peace,  684. 

In  Metropolitan  Board  of  Works  v.  Anthony  (1884),  54  L,  J.  M.  C. 
39,  33  W.  B.  166,  the  respondents  were  summoned  for  continuing 
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penalties  under  sect.  13  of  the  Metropolis  Management  and  Building 
Acts  (Amendment)  Act,  1882  (45  &  46  Vict.,  c.  14,  now  repealed).  That 
section  prohibited  the  erection  without  license  of  certain  movable  struc- 
tures, and  provided  as  follows:  ^'If  any  person  erects  .  .  .  any  such 
structure  ...  he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds, 
and  to  a  further  penalty -not  exceeding  forty  shillings  for  every  day  on 
which  any  such  structure  .  .  .  continues  erected  •  .  .  after  the  day 
on  which  the  first  penalty  is  incurred. '^  The  appellant  had  erected  and 
was  at  all  material  times  the  owner  of  a  structure  of  the  kind,  and  it 
may  be  inferred  from  the  statement  of  the  facts  in  the  case  that  no 
proceedings  were  taken  against  him  for  the  offence  of  erecting  the 
structure.  It  was  held  that  he  was  liable  to  continuing  penalties.  No 
reasons  were,  however,  given  for  the  judgment,  and  the  argument  is  so 
shortly  reported  as  to  be  unintelligible. 

In  Reay  v,  Gateshead  Corporation  (1886),  55  L.  T.  92,  34  W.  R. 
682,  the  question  of  the  infliction  of  penalties  for  continuing  offences 
under  the  Public  Health  Acts  was  discussed  at  great  length;  and  a 
conviction  for  continuing  penalties  was  quashed.  It  is,  however,  most 
difficult  to  understand  either  the  facts  of  the  case  or  the  very  lengthy 
judgments  delivered  by  Denm an  and  Hawkins,  JJ.  It  would  appear 
that  the  conviction  was,  as  in  James  v.  WyvUl,  suproj  in  respect  of 
failure  to  give  the  building  notices  required  by  the  bye-laws  in  force  in 
the  locality,  the  conviction  being  under  a  bye-law  providing  that  a  per- 
son building  without  giving  the  prescribed  notices  or  guilty  of  certain 
other  offences,  "shall  be  liable  for  each  offence  to  a  penalty  not  ex- 
ceeding £6,  and  he  shall  pay  a  further  sum  not  exceeding  40*. 
for  each  and  every  day  during  which  such  works  shall  continue  or 
remain  contrary  to "  the  provisions  of  the  bye-laws.  Denm  an,  J., 
appears  to  have  thought  that  either  the  bye-law  must  be  interpreted 
like  that  in  Marshall  v.  Smith,  or  that  if  it  was  to  be  read  as  im- 
posing a  penalty  for  mere  neglect  to  pull  down  a  completed  work,  it 
was  unreasonable  and  bad.  No  doubt  if  the  observations  of  the  learned 
Judge  are  understood  as  referring  merely  to  a  bye-law  imposing  penalties 
for  failure  to  give  building  notices,  they  are  intelligible  enough ;  for  it 
may  very  fairly  be  argued  that  the  existence  of  a  building  in  respect  of 
which  building  notices  have  not  been  given  is  not  the  existence  of  the 
hxi\]d\ng  in  such  a  form  and  state  as  to  contravene  a  bye-law  within  the 
last  paragraph  of  sect.  158  of  the  Public  Health  Act,  1875  (p.  547,  ante). 
But  if  the  observations  of  the  learned  Judge  are  understood,  as  they 
are  expressed,  as  generally  applicable,  it  seems  almost  impossible  to 
reconcile  them  with  the  express  words  of  that  paragraph.  The  reasons 
for  his  judgment  given  by  Hawkins,  J.,  on  the  other  hand,  are  quite 
different.     He  gave  an  entirely  technical  reason,  and  further  held  the 
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bye-law  bad  because  the  contiBuing  penalties  were  imposed  as  from  the 
commission  of  the  ofEence,  whereas  by  sect.  183  of  the  Public  Health 
Act,  1875,  and  the  corresponding  provision  in  the  previous  Acts  con* 
tinuing  penalties  can  only  be  imposed  for  each  day  after  written  notice 
of  the  offence  from  the  local  authority.  He  expressly  recognised  that 
sect.  158  of  the  Act  of  1875  was  intended  to  get  rid  of  the  decision  in 
Marshall  v.  Smithy  supra.  Both  Dbnman  and  Hawkins,  J  J.,  treated 
the  decision  in  James  v.  WyviU,  supra,  as  to  continuing  penalties  as 
entitled  to  little  weight. 

In  Daw  y.  London  County  CouncU  (1890),  69  L.  J.  M.  C.  112,  the 
appellants,  being  the  owners  of  a  plot  of  land  in  London,  laid  out  a 
road  for  building  as  a  new  street  for  carriage  traffic,  and  erected  at 
its  junction  with  another  road  certain  piers,  with  the  intention  of 
hanging  gates  thereon  for  the  purpose  of  excluding  the  public,  without 
the  consent  of  the  respondents.  The  appellants  were  convicted  of  lay- 
ing out  a  new  street  with  an  entrance  thereto  not  of  the  full  width  of 
such  street,  nor  open  from  the  ground  upwards,  contrary  to  a  bye-law 
made  under  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.,  c.  120), 
and  to  sect.  98  of  the  Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict.,  c  102).  Subsequently  the  appellants  were  again  sum- 
moned, and  convicted  for  permitting  the  said  road  to  be  continued 
formed  and  laid  out  for  a  certain  number  of  days,  not  being  open  at 
both  ends  from  the  ground  upwards,  as  directed  by  the  said  statute  and 
bye-law.  It  was  argued  that  there  was  no  continuing  offence  and  there- 
fore that  the  second  conviction  was  wrong,  and  Marshall  v.  Smithy 
supra^  was  cited.  The  Court,  however,  without  giving  any  reasons, 
held  that  the  conviction  was  good,  saying  that  there  could  be  no 
doubt  on  the  point.  The  reports  of  the  case  do  not  show  under  what 
bye-law  or  enactment  the  proceedings  were  taken.  Sect.  98  of  the  Act 
of  1862,  which  requires  certain  streets  to  be  open  at  the  ends  from  the 
ground  upwards,  and  a  clause  in  a  bye-law  made  by  the  Metropolitan 
Board  of  Works  to  the  like  effect,  were  referred  to  ;  but  there  is  no 
reference  to  anything  imposing  a  penalty  for  a  breach  of  that  section 
or  of  the  clause  of  the  bye-law.  And  it  appears  that  a  breach  of  the 
section  did  not  in  fact  render  the  offender  liable  to  summary  proceed- 
ings. A  breach  of  the  bye-law,  however,  did  in  fact  bring  the  offender 
within  another  clause  in  the  bye-law  in  the  following  terms:  "In  case 
of  any  breach  of  the  regulations  contained  in  this  bye-law,  the  offender 
shall  be  liable  for  each  offence  to  a  penalty  of  40s.;  and  in  case  of  a 
continuing  offence,  to  a  further  penalty  of  20s.  for  each  day  after  notice 
thereof  from  the  Metropolitan  Board  of  Works."  If  the  case  is  to  be 
regarded  as  having  been  decided  with  reference  to  this  clause,  it  seems 
irreconcilable  with  Marshall  v.  Smith,     On  the  other  hand,  if  it  is  to 
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be  regarded  as  having  been  decided  without  reference  to  the  clause,  it 
is  very  difficult  to  reconcile  it  with  Coggins  v.  Bennett^  supra,  and  the 
cases  cited  in  connection  with  that  case. 

In  London  dmnty  CouncU  v.  Worlei/,  1894,  2  Q.  B.  826,  63  L.  J. 
M.  C.  218,  71  L.  T.  487,  43  W.  K  11,  proceedings  were  taken  against 
the  respondent  for  continuing  penalties  under  the  now  repealed  sect, 
85  of  the  Metropolis  Management  Amendment  Act,  1862.  That  sec- 
tion prohibited  the  erection  of  buildings  under  certain  circumstances 
beyond  a  certain  height,  and  continued :  "  Every  person  committing  any 
ofEence  under  this  enactment  shall  be  liable  to  a  penalty  of  £5,  and  in 
case  of  a  continuing  offence  to  a  further  penalty  of  40«.  for  every  day 
during  which  such  offence  shall  continue  aiter  notice  from"  the  County 
Council.  A  builder  had  erected  a  building  on  behalf  of  the  respondent, 
who  was  at  material  times  the  owner  of  the  property,  of  more  than  the 
prescribed  height.  Proceedings  were  taken  against  the  builder  and  he 
was  convicted.  Subsequently,  after  the  builder  had  given  up  possession 
of  the  building  and  after  proceedings  for  the  original  offence  were  out 
of  time,  the  respondent  was  convicted  of  a  continuing  offence  in  respect 
of  the  continuance  of  the  building.  The  Court  upheld  the  conviction, 
holding  that  the  enactment  made  any  person  who  continued  a  building 
of  more  than  the  prescribed  height  after  notice  guilty  of  an  offence,  in- 
dependent altogether  of  the  original  offence  of  erecting  the  building. 
This  view,  no  doubt,  involves  some  straining  of  the  language  of  the 
enactment  ;  but  it  is  a  reasonable  and  workable  interpretation,  and 
gets  rid  of  one  of  the  difficulties  that  led  to  the  decision  in  Marshall  v. 
Smith  f  supra.  It,  however,  leaves  open  the  question  as  to  who  is  to  be 
regarded  as  continuing  a  building  where  the  owner  and  occupier  are 
different  persons. 

AMERICAN  NOTES. 

Statutes  somewhat  analogous  to  that  in  question  have  been  differently 
construed  here.  For  example,  a  statute  prohibiting  any  railroad  company 
from  charging  more  than  a  certain  rate  per  mile  gives  the  aggrieved  party 
a  right  to  recover  for  each  case  of  overcharge.  Pittsburgh,  (re  Ry.  Co.  v. 
Moore,  33  Ohio  State,  384;  31  Am.  Rep.  543.  Contra,  Fisher  v.  N.  Y. 
Cent.  R,  Co.,  46  New  York,  344.  And  so  of  a  penalty  for  failing  to  announce 
stopping-places  during  any  trip:  Parks  v.  Nashville,  Sfc.  Ry.  Co.,  13  Lea 
(Tennessee),  1;  49  Am.  Rep.  655;  and  of  employing  an  unlicensed  pilot: 
Sturgis  v.  Spofford,  45  New  York,  644 ;  and  so  of  a  penalty  for  excluding 
passengers  by  railroad  on  account  of  race  or  color,  and  therefore  where  a 
man  and  his  wife  sued  together  in  right  of  his  wife,  an  action  in  his  own 
right  was  held  barred:  Central  Railroad  v.  Green,  86  Penn.  State,  427;  27 
Am.  Rep.  718. 
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Section  V.  —  CompeiiBation. 

No.  15.— HALL  r.  THE  MAYOR,  &c.  OF  BRISTOL. 

(1867.) 

RULE. 

To  be  entitled  to  compensation  under  the  Public  Health 
Acts  (sect.  308  of  the  Act  of  1875),  the  person  claiming  it 
must  show  actionable  damage. 

Hall  v.  The  Mayor,  fto.  of  Bristol 

L.  R.  2  C.  P.  322-526  (s.  c.  36  L.  J.  C.  P.  110 ;  15  L.  T.  572 ;  15  W.  R.  404). 
Public  Health  Act,  1848  (11  dt  12  Vict.c.  63),  «.  U^.— Damage.  [322] 

A  board  of  public  health  are  Dot  bound  to  give  oompeueatiou,  under  the 
Pnblio  Health  Act,  1848  (11  &  12  Vict.,  c.  63),  s.  144,  for  any  damage  which 
they  may  cause,  which  would  not  have  been  actionable  if  they  had  not  been 
acting  under  the  authority  of  the  Act. 

Action  on  an  award  made  ex  parte  under  the  authority  of  the 
Public  Health  Act,  1848  (11  &  12  Vict,  c.  63),  a  123,  awarding 
£200  as  compensation  to  the  plaintiff,  for  injury  done  to  certain 
houses  belonging  to  him,  by  works  executed  by  the  defendants. 
Pleas:  1.  Traverse  of  the  award  2.  That  the  premises  men- 
tioned in  the  declaration  were  not  injured  by  the  execution  of 
the  defendants'  works,  nor  the  plaintiff  entitled  to  compensation. 
3.  That  the  defendants  not  only  did  not  agree  as  to  the  amount  of 
the  compensation  to  be  paid  to  the  plaintiff,  bub  denied  his  right 
to  any  compensation. 

The  case  was  tried  before  Blackburn,  J. ,  at  the  Summer  Assizes 
at  Bristol,  when  it  appeared  that  the  mayor  and  corporation  of 
Bristol,  acting  as  a  local  board  of  health,  had  made  a  sewer  in 
John  Street,  St.  Philip's,  Bristol.  The  plaintiff  was  the  owner  of 
seven  houses  in  that  street,  which  had  been  built  within  twenty 
years  on  old  foundations,  in  the  place  of  buildings  of  a  much 
lighter  construction.  After  the  making  of  the  sewer,  the  houses 
were  found  to  be  cracked  and  injured.  The  defendants  having 
refused  to  give  the  plaintiff  any  compensation,  the  latter  appointed 
an  arbitrator  under  the  provisions  of  the  123rd  section  of  the 
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Public  Health  Act,  1848  (11  &  12  Vict.,  c.  63),  and  the 
[*  323]  defendants  *  not  appearing,  the  arbitrator  made  an  award 
in  favour  of  the  plaintiff,  and  fixed  the  compensation  at 
£200.  The  Judge  left  it  to  the  jury  to  say  whether  the  making 
of  the  sewer  caused  the  plaintifif's  land  to  give  way,  independently 
of  any  extra  weight  put  upon  it  within  the  preceding  twenty 
years ;  and  told  them  that,  if  they  thought  the  damage  would  not 
have  been  caused  unless  the  extra  weight  had  been  put  upon  it, 
they  ought  to  find  for  the  defendants.  The  jury  found  for  the 
defendants. 

Coleridge,  Q.  C,  having  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection. 

The  Solicitor-General,  Pollock,  Q.  C,  and  Cole,  Q.  C,  showed 
cause. 

The  question  is,  whether  a  plaintiff  is  entitled  to  compensation 
under  11  &  12  Vict,  c.  63,  a  144,^  for  damage  that  has  been 
occasioned  to  him,  whether  the  Act  causing  such  damage-  infringed 
any  right,  and  was  therefore  actionable  or  not.  It  has  been  de- 
cided that,  under  sect.  68  of  the  Lands  Clauses  Consolidation  Act 
(8  Vict,  c.  18),  compensation  can  only  be  claimed  when  an 
actionable  wrong  has  been  suffered :  Caledonian  Railway  Company 
V.  Ogilvy,  2  Macq.  229 ;  and  the  Legislature  is  not  likely  to  have 
imposed  greater  burdens  on  a  body  acting  solely  for  the  public 
good,  like  a  local  board  of  health,  than  on  a  company  making 
works  for  its  private  advantage.  The  case  of  New  River  Company 
V.  Johnson,  29  L.  J.  M.  C.  93,  is  a  case  in  which  the  same  was 
decided  with  respect  to  the  Waterworks  Clauses  Act,  1847  (10  & 
11  Vict,  c.  17),  which  contains  a  provision  exactly  similar  to 
that  in  the  Public  Health  Act.  In  many  cases  the  owner  of  the 
property  is  bound  to  make  sewers  and  do  other  acts;  and  the 
board  are  empowered  to  do  the  work  in  case  of  his  default  It  is 
clear  the  owner  would  not  be  bound  to  give  compensation  to  his . 
tenant  in  a  case  such  as  the  present,  and  the  board  who  take  his 
place  can  hardly,  therefore,  be  liable  to  him. 

Coleridge,  Q.  C. ,  and  Prideaux,  Q.  C. ,  in  support  of  the  rule.  — 

The  whole  question  turns  on  a  comparison  between  the 

[*324]  Public  Health  *  Act,  1848  (11  &  12  Vict,  c.   63),  and 

the  Lands  Clauses  Consolidation  Act  (8  Vict,  c.  18).     In 

1  Sect.  144 :  "  That  fuU  compenBation    ing  any  damage  by  reason  of  the  exercise 
shall  be  made  ...  to  all  persons  sustain-    of  any  of  the  powers  of  this  Act." 
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the  68th  section  of  the  latter  Act,  it  is  enacted  that  if  any  person 
is  entitled  to  compensation,  certain  machinery  shall  be  adopted  to 
settle  the  amount  of  it :  the  Act  gives  no  new  right  to  compensa- 
tion, but  only  provides  an  easy  mode  of  enforcing  existing  rights. 
The  Public  Health  Act,  on  the  contrary,  gives  an  express  right  to 
compensation  for  all  damaga  A  second  distinction,  relating  to 
the  phraseology  of  the  Acts,  which  supports  this  view,  is  that  the 
Lands  Clauses  Consolidation  Act  uses  the  words  "injuriously 
affected,  *  while  the  Public  Health  Act  uses  the  expression  "  any 
damage."  The  difiference  between  injurid  and  damnum  is  well 
known  to  all  lawyers,  and  is  exactly  the  distinction  contended  for 
in  the  present  case.  In  the  notes  to  Ashhy  v.  WTiiU^  1  Sm.  L.  C. , 
6th  ed.,  261,  where  the  distinction  is  carefully  examined,  the 
depriving  land  of  lateral  support  is  given  as  an  instance  of  damage 
without  injury.  The  plaintiff,  therefore,  is  entitled  to  compensa- 
tion for  the  damage  done  to  his  houses,  though  they  have  not  been 
built  for  twenty  years,  and  he  has  not,  therefore,  sustained  an 
actionable  injury. 

Keating,  J.  — This  is  a  case  in  which  an  action  was  brought  on 
an  award,  giving  the  plaintiff  compensation  under  the  144th  sec- 
tion of  the  Public  Health  Act,  1848  (11  &  12  Vict,  c.  63),  and 
the  present  rule  was  granted  on  the  ground  that  the  Judge  had 
misdirected  the  jury  by  telling  them,  in  effect,  that  damage  in 
that  section  means  actionable  damage.  I  am  of  opinion  that  the 
Judge  was  right  in  his  direction.  No  doubt  there  is  a  distinction 
between  the  wording  of  this  Act  and  that  of  sect.  68  of  the  Lands 
Clauses  Consolidation  Act,  since  it  uses  the  word  "  damage  "  while 
the  latter  uses  the  words  ''injuriously  affected,*  and  it  is  con- 
tended that  we  must  construe  these  words  with  reference  to  the 
known  distinction  between  damnum  and  injurid.  The  question 
resolves  itself  into  this,  Did  the  Legislature  use  the  word  **  dam 
age  "  with  reference  to  the  above  distinction  ?  and  I  think,  look- 
ing at  the  object  of  the  Public  Health  Act,  and  the  terms  used  in 
it,  the  Legislature  could  not  have  intended  to  give  com- 
pensation *  in  cases  in  which  there  would,  apart  from  the  [*  325] 
Act,  have  been  no  legal  right  to  it  It  seems  to  me  it 
would  require  words  admitting  of  no  other  construction  to  lead  to 
such  a  conclusion,  and  here  it  is  quite  a  legitimate  construction  to 
confine  the  words  to  actionable  damage. 

Montague  Smith,  J.  —  I  am  of  the  same  opinion.     It  may  be 
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assumed  that,  apart  from  the  Act,  the  plaintiff  would  not  have 
been  entitled  to  compensation  for  damage  such  as  that  which  has 
been  occasioned  by  the  defendants,  and  the  question  therefore  is, 
whether  the  144th  section  of  the  Public  Health  Act  gives  a  right 
to  such  compensation?  The  language  is  undoubtedly  somewhat 
different  from  that  used  in  sect  68  of  the  Lands  Clauses  Consoli- 
dation Act ;  but  it  seems  to  me  that  we  must  not  look  at  the  tech- 
nical meaning  of  the  words  damnum  and  injurid,  but  to  the 
nature  of  the  body  in  which  the  powers  are  vested,  and  to  the 
construction  given  to  similar  Acts.  It  has  been  decided  by 
the  House  of  Lords,  in  Caledonian  Railway  Company  v.  Ogilvy, 
2  Macq.  229,  to  be  the  true  principle  of  construction  of  the  Lands 
Clauses  Consolidation  Act,  to  confine  the  meaning  of  the  words  to 
such  injuries  as  would  have  given  a  right  to  compensation  inde- 
pendently of  that  statute ;  and  I  think  it  would  be  difficult  to  give 
a  larger  construction  to  the  words  of  this  Act,  which  is  passed  for 
public  purposes.  A  wider  construction,  too,  would  lead  to  great 
difficulty,  because  there  are  a  variety  of  things  which  are  not 
actionable,  but  which  do  yet  cause  damage  to  a  man's  property; 
such  as  the  erection  of  something  causing  a  loss  of  prospect,  or  the 
erection  of  a  public  convenience,  though  at  such  a  distance  as 
would  prevent  its  being  an  actionable  nuisance.  It  would  be 
very  difficult  to  provide  for  or  set  a  limit  to  such  claims,  if  they 
were  recognised.  Persons  living  in  a  town  must  put  up  with 
some  inconveniences,  and  their  protection  against  the  wanton 
infliction  of  them  is  to  be  found  in  the  fact  that  a  board  of  health 
is  a  public  body,  and  elected  by  the  inhabitants,  who,  therefore, 
can  control  it  I  think,  moreover,  that  we  cannot,  in  applying  a 
rule  of  construction,  treat  this  as  a  matter  of  first  impression,  be- 
cause the  analogy  between  this  and  the  Lands  Clauses 
[*  326]  Consolidation  Act  is  so  close  •  that  we  are,  I  think,  bound 
by  the  construction  that  has  been  put  upon  that  Act 

JRule  discharged. 

ENGLISH  NOTES. 

The  Public  Health  Act,  1848,  under  which  the  principal  case  was 
decided,  is  now  repealed  and  replaced  by  the  Public  Health  Act,  1875 
(38  &  39  Vict.,  c.  65) f  s.  308  of  which  reproduces  sect.  144  of  the  earlier 
Act  with  certain  differences  which  are  immaterial  with  reference  to  the 
question  in  the  principal  case. 
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The  principle  acted  upon  in  that  case,  namely,  that  a  person  cannot, 
in  the  absence  of  a  clear  indication  on  the  part  of  the  Legislature,  claim 
compensation  under  a  compensation  clause  in  an  Act  unless  he  has  sus- 
tained damage  by  reason  of  the  exercise  of  the  powers  of  the  Act,  which 
would  but  for  the  Act  have  been  actionable,  is  well  established. 

It  does  not,  however,  follow  that  where  a  person  has  sustained  damage 
of  an  actionable  character  by  reason  of  the  exercise  of  the  powers  of 
such  an  Act,  he  may  not  be  able  to  claim  compensation  in  respect  of 
further  damage  which  is  not  of  an  actionable  character,  and  which  in 
itself  would  not  have  founded  a  claim  for  compensation. 

Thus  it  is  well  established  that  where  part  only  of  a  person's  land  is 
taken  compulsorily  under  the  Lands  Clauses  Acts,  he  may  claim  not 
only  the  value  of  the  land  taken,  but  also  compensation  for  any  injury 
done  to  the  remaining  land,  though  that  injury  is  not  of  an  actionable 
character  and  would  not  have  founded  a  claim  for  compensation  in  the 
case  of  a  person  none  of  whose  land  was  taken.  See  Cowper  Essex  v. 
Acton  Local  Board  (1889),  14  App.  Cas.  153,  68  L.  J.  Q.  B.  694,  61 
L.  T.  1.  The  reason  seems  to  be  that  a  landowner  part  of  whose  land 
is  taken  would,  but  for  the  Act,  have  been  able  to  prevent  the  carrying 
out  of  the  undertaking,  and  that  he  ought,  therefore,  to  have  as  com- 
pensation a  full  equivalent  for  being  deprived  of  this  power. 

The  principle  of  Cotvper  Essex  y.  Acton  Local  Boardy  supra^  is  obvi- 
ously capable  of  extension  to  other  cases  where  a  person  sustains  both 
damage  of  an  actionable  character  and  damage  not  of  an  actionable 
character.  And  in  Re  Gowers  Walk  Schools  Trustees  (C.  A.  1889),  24 
Q.  B.  D.  326,  69  L.  J.  Q.  B.  162,  it  was  extended  to  a  case  where  per- 
sons sustained  damage  of  an  actionable  character  by  reason  of  the  ob- 
struction of  ancient  lights,  and  damage  of  a  non-actionable  character  by 
the  obstruction  of  newly-made  windows. 

There  seems,  however,  to  be  no  reported  case  where  the  application 
of  this  principle  under  the  compensation  clause  of  the  Public  Health 
Act  has  come  in  question. 

AMERICAN  NOTES. 

The  several  State  statutes  or  constitutions  (in  number  forty-six)  provide, 
in  varying  phrase,  for  the  award  of  damages  to  the  owners  of  real  property 
"taken,"  or  "injured,"  or  "injuriously  affected,"  or  "damaged"  (as  the 
wording  may  be),  by  the  construction  of  public  works.  A  vast  amount  of 
interpretation  of  these  constitutions  has  arisen  in  the  Courts,  which  has  been 
arrayed  and  discussed  with  great  ability  by  Judge  Dillon,  in  "  Municipal 
Corporations,"  where  the  principal  case  is  frequently  cited.  The  discussion 
is  generally  confined  to  the  question,  what  constitutes  a  taking,  or  injury, 
or  damage.    A  learned  discussion  of  the  same  subject  is  found  in  Lewis  on 
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Eminent  Domain,  sect  222,  citing  the  principal  case,  to  the  point  that  the 
last  three  phrases  above  quoted  are  equivalents.  The  weight  of  authority  is 
that  "  injury  "  or  "  damage  "  is  not  equivalent  to  "  taking."  Fellowes  v.  City 
of  New  Haveriy  44  Connecticut,  240 ;  26  Am.  Rep.  447,  and  note,  457,  where 
the  present  writer  said :  ^*  This  case  is  in  accordance  with  the  almost  unani- 
mous current  of  judicial  authority  in  this  country  and  in  England."  Nice 
distinctions  in  construction  are  pointed  out  in  that  note,  as  for  example, 
that  changing  a  street  grade  is  not  *'  taking,"  but  flooding  land  or  diverting 
a  stream  is.    See  note  4  Am.  St  Rep.  403. 


Section  VI.  —  Nuisance  ly  Local  Authority. 

No.  16.  — METEOPOLITAN  ASYLUM  DISTEICT  MANAGEES 

v.  HILL. 

(H.  L.  1881.) 

RULE. 

A  POWER  given  by  statute  to  a  public  body  in  general 
terms  is  not  necessarily  to  be  construed  so  as  to  authorise 
the  creation  of  a  nuisance.  And  where  the  power  is  to  be 
exercised  in  connection  with  land  which  the  body  is  enabled 
to  acquire  by  agreement  only  (without  any  compulsory 
powers  or  provision  for  compensation),  the  intention  of 
the  Legislature  that  a  nuisance  to  persons  not  parties  to 
the  agreement  should  be  authorised,  is  not  easily  to  be 
inferred. 

Metropolitan  Aflylnm  Distriot  Hanag^ers  v.  Hill  and  othen. 

6  App.  Cas.  193-216  (s.  c.  50  L.  J.  Q.  B.  353 ;  44  L.  T.  653  ;  29  W.  R.  607). 

[1 93]  Metropolitan  Poor  Act  —  HospiUda,  —  Nuisance. 

The  Metropolitan  Poor  Act,  1867  (80  Vict.,  c.  6),  authorises  the  formation 
of  districts  and  district  asylums  for  the  care  and  cure  of  sick  and  infirm  poor, 
creates  corporations  for  that  purpose,  gives  authority  to  the  Poor  Law  Board 
(now  the  Local  Government  Board)  to  issue  directions  to  these  corporations, 
enables  them  to  purchase  lands  and  erect  buildings  for  the  purposes  of  the  Act, 
and  makes  the  rates  of  parishes  and  unions  liable  for  the  outlay  thus  incurred. 
But  it  does  not,  by  direct  and  imperative  provisions,  order  these  things  to  be 
done,  BO  that  if,  in  doing  them,  a  nuisance  is  created  to  the  injury  of  the  health 
or  property  of  persons  resident  in  the  neighbourhood  of  the  place  where  the  land 
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is  purchased,  or  the  buildings  erected,  it  does  not  afford  to  these  acts  a  statutory 
protection.    And  therefore,  where  such  nuisance  was  found  as  a  fact :  — 

Heldj  that  the  District  Board  could  not  set  up  the  statute,  nor  the  orders  of 
the  Poor  Law  Board  under  it,  as  an  answer  to  an  action,  or  to  prevent  an  in- 
junction issuing  to  restrain  the  board  from  continuing  the  nuisance. 

Per  Lord  Blackbubn  :  On  those  who  seek  to  establish  that  the  Legis- 
lature intended  to  take  away  the  private  rights  of  individuals,  lies  the  burden 
of  showing  that  such  an  intention  appears  by  expi-ess  words  or  necessary 
implication. 

Per  Lord  Watson:  Where  the  terms  of  a  statute  are  not  Imperative, 
but  permissive,  the  fair  inference  is  that  the  Legislature  intended  that  the 
discretion,  as  to  the  use  of  the  general  powers  thereby  conferred,  should  be 
exercised  in  strict  conformity  with  private  rights. 

The  appellants  were  persons  who  had  been  incorporated  by  the 
Metropolitan  Poor  Act,  1867  (30  Vict,  c  6),  for  the  purpose  of 
providing  hospitals  for  the  reception  of  the  sick  poor  of  the 
metropolis.  Sir  Eowland  Hill  (whose  executors  were  the  first  of 
the  respondents),  Mr.  Lund,  and  Mr.  Fripp  resided  at  Hampstead 
and  had  property  there,  and  the  action,  the  subject  of  the  present 
appeal,  was  brought  by  them  against  the  appellants, 
alleging  that  *  the  appellants  had  erected  a  certain  hospi-  [*  194] 
tal  near  their  properties,  for  the  reception  of  persons  suffer- 
ing from  small-pox  and  other  infectious  and  contagious  disorders, 
which  was  a  nuisance,  and  had  carried  on  the  said  hospital  so  as 
to  be  a  nuisance.     The  appellants  traversed  these  allegations. 

The  cause  came  on  for  trial  before  Mr.  Baron  Pollock  and  a 
special  jury  on  the  18th  of  November,  1878.  The  learned  Judge 
left  certain  questions  to  the  jury,  which,  with  their  answers,  were 
in  the  following  form:  "  (1)  Was  the  hospital  a  nuisance  occa- 
sioning damage  to  the  plaintiffs,  or  either  and  which  of  them,  per 
se  i  or  (2)  Was  it  a  nuisance  to  them  by  reason  of  the  patients 
coming  to  or  going  from  the  hospital  ?  —  Ans,  to  the  two  ques- 
tions. The  hospital  was  a  nuisance  occasioning  damage  to  the 
plaintiffs,  and  each  of  them,  per  se,  and  also  by  reason  of  the 
patients  coming  to  or  going  from  the  hospital.  (3)  Assuming 
that  the  defendants  were,  by  law,  entitled  to  erect  and  carry  on  an 
hospital,  did  they  do  so  with  all  proper  and  reasonable  care  and 
skill  with  reference  to  the  plaintiffs'  rights  ?  —  Aiis.  No.  (4)  As- 
suming them  by  law  entitled  to  erect  and  carry  on  this  hospital, 
did  they  do  so  with  all  proper  and  reasonable  care  and  skill  with 
reference  to  the  plaintiffs'   rights  ?  —  Ana.    No.     (5)   Did  the 
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defendants  use  proper  care  and  skill  with  reference  to  the  ambu- 
lances?—  Ans.  The  ambulances  ought  to  have  been  disinfected 
before  leaving  the  hospital.  *  As  to  everything  done  in  the  hos- 
pital itself  the  jurors  gave  great  praise  to  everybody  concerned. 
The  verdict  was  on  these  answers  ordered  to  be  entered  for  the 
plaintiffs,  and  on  further  consideration  judgment  was  entered  for 
them,  and  the  learned  Judge  granted  an  injunction  to  restrain  the 
defendants  from  continuing  to  use  the  hospital  as  before,  but  the 
issue  of  the  injunction  was  suspended  with  liberty  to  either  party 
to  apply,  and  execution  was  stayed  (4  Q.  B.  D.  433).  A  rule  to 
reverse  the  judgment  or  to  have  a  new  trial  was  obtained,  and  an 
order  was  made  by  the  Queen's  Bench  Division  dissolving  the 
injunction  and  granting  a  new  trial,  with  a  direction  that  the 
costs  of  the  first  suit  should  abide  the  result  of  the  new  trial. 
The  plaintiffs  appealed  against  that  order  as  to  the  granting  a 
new  trial,  and  the  defendants  appealed  against  it  as  to  the 
[•195]  payment  of  costs,  and  on  the  18th  of  *  December,  1879, 
the  Court  of  Appeal  made  an  order  varying  it  by  dismiss- 
ing the  plaintiffs*  appeal  if,  within  a  specified  time,  the  defend- 
ants paid  the  costs  of  the  first  trial  (with  an  exception  of  certain 
specified  costs),  and  if  that  was  not  done,  the  plaintiffs'  appeal 
was  to  be  allowed.  This  order  of  the  Court  of  Appeal  as  to  grant- 
ing a  new  trial  was  brought  up  to  this  House  and  received  the 
designation  of  Appeal  No.  1.  In  the  first  instance  it  was  argued 
on  the  question  of  competency,  it  being  alleged  by  the  plaintiffs 
to  be  in  substance  a  mere  appeal  on  costs.  The  House,  however, 
decided  that  it  was  not  so  to  be  considered  (5  App.  Cas.  582),  but, 
before  hearing  the  appeal  on  the  facts,  suggested  that  it  would  be 
advisable  to  hear  the  appeal  on  the  question  of  the  right  of  the 
appellants,  in  point  of  law,  to  maintain  the  hospital  in  its  exist- 
ing state ;  and  this  was  called  Appeal  No.  2. 

Sir  J.  Holker,  Q.  C. ,  and  Mr.  Willis,  Q.  C.  (Mr.  C.  H.  Ander- 
son and  Mr.  Proudfoot  were  with  them),  for  the  appellants :  — 

What  had  been  done  here  was  done  under  statutory  authority, 
and  therefore  was  not  the  subject  of  an  action  at  the  suit  of  indi- 
viduals who  alleged  that  they  were  injured  by  it.  The  injury 
was,  as  a  matter  of  fact,  denied,  and  would  be  argued  on  the  appeal 
against  the  order  granting  a  new  trial ;  but  in  the  present  appeal 
the  question  raised  was  whether  the  appellants  were  not,  in  law, 
completely  protected  from   liability.      They  were  constituted  a 
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public  body  by  virtue  of  a  statute  —  they  had  duties  specially 
assigned  to  them — those  duties  were  of  a  public  nature  —  the 
appellants  were  required  to  perform  them,  being  thereto  com- 
manded by  the  Local  Grovemment  Board.  They  had  obeyed  the 
orders  of  that  board,  and,  as  everything  that  had  been  done  had 
been  so  done  under  statutory  authority,  any  private  individuals 
who  thereby  suffered  inconvenience  must  bear  it,  for  such  was  the 
intention  of  the  Legislature,  which,  in  passing  the  statutes  relat- 
ing to  this  matter,  must  be  assumed  to  have  contemplated  the 
possibility  of  the  private  inconvenience,  and  to  have  determined 
that  that  inconvenience  must  be  submitted  to,  in  consideration 
of  the  great  public  benefit  that  was  to  result  from  it  The  case  of 
Eex  V.  Pease,  4  B.  &  Ad.  30,  laid  down  that  doctrine, 
which  had  received  its  complete  *  and  authoritative  con-  [*  196] 
firmation  in  The  Hammersmith  Railway  Company  v. 
Brand,  L.  R  4  H.  L.  171  (1  R  C.  623).  The  principle,  there- 
fore,  was  clear,  and  the  words  of  the  sections  of  the  statute  justi- 
fied its  application  in  the  present  case.  The  5th  section  of  the 
30  Vict. ,  c.  6,  declared  that  "  Asylums  may  be  provided  under 
this  Act  for  the  reception  and  relief  of  the  sick,  insane,  or  infirm, 
or  other  class  or  classes  of  the  poor  chargeable  in  unions  or  par- 
ishes. *  The  Poor  Law  Board  was  authorised  (sect.  6)  for  the 
purposes  of  the  Act  to  combine  into  districts,  parishes,  or  unions, 
and  sect  7  directed  in  clear  and  positive  terms  that  "  for  each 
district  there  shall  be  an  asylum  or  asylums  as  the  Poor  Law 
Board  from  time  to  time  by  order  direct.  *  The  15th  section  gave 
the  Poor  Law  Board  powers  from  time  to  time  to  direct  the  man- 
agers of  the  asylums  "  to  purchase  or  hire,  or  to  build  and  fit  up,  a 
building  or  buildings  for  the  asylum,  of  such  nature  and  size,  and 
according  to  such  plan  as  the  Poor  Law  Board  should  think  fit, 
and  the  managers  shall  carry  such  direction  into  execution." 
These  last  words  cast  an  imperative  duty  on  the  managers,  and 
rendered  what  they  had  done  the  execution  of  a  clear  statutory 
provision  to  which  they  were  bound  to  pay  obedience.  Other 
sections  gave  the  managers  power  to  borrow  money,  on  the  security 
of  the  rates,  for  the  purposes  of  the  Act,  and  sect  69,  sub-sect  2, 
declared  that  expenses  incurred  for  **  the  maintenance  of  patients 
in  any  asylum  specially  provided  under  this  Act  for  patients 
sufifering  from  fever  or  small-pox "  shall  be  repaid  out  of  the 
common  poor  fund.     Every  detail  in  the  Act  showed  that  the 
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in  that  case  itself  the  Master  of  the  Rolls,  in  refusing  the 
injunction,  suggested  a  strong  opinion  (6  Ch.  D.,  at  p.  527)  that 
the  Acts  of  Parliament  relating  to  that  matter  **  looked  very  much 
like  authority  "  for  doing  what  was  complained  of.  That  is  not 
the  case  here :  Jones  v.  The  Festiniog  Railway  Company, 
[*199]  L.  R  3  Q.  B.  733,  *  is  strongly  adverse  to  the  claim  of 
the  appellants,  for  there  the  company  was  held  liable  for 
damages  occasioned  by  sparks  falling  from  one  of  its  locomotive 
engines,  because  it  had  not  express  power  given  it  to  use  locomo- 
tives ;  and  in  that  case  negligence  in  their  use  was  expressly  nega- 
tived. The  statutory  authority  here  is  absent,  and  therefore  what 
has  been  done  is  subject  to  question  in  an  action,  and  the  fact  of 
a  nuisance  being  established,  the  verdict  and  judgment  were  prop- 
erly given  for  the  plaintiffs,  and  justified  the  Court  in  issuing  the 
injunction. 

Mr.  Willis  in  reply. 

The  Lord  Chancellor  (Lord  Selborne)  :  — 

My  Lords,  it  must  be  assumed  for  the  present  purpose  that  the 
small-pox  hospital  which  the  appellants  have  established  at 
Hampstead  is,  in  its  actual  position,  and  independently  of  the 
particular  way  in  which  it  is  conducted,  necessarily  a  nuisance 
to  the  neighbours;  and  the  injunction,  which  has  been  granted  by 
the  order  appealed  against,  is  against  *  using  the  plot  of  land  men- 
tioned in  the  statement  of  claim,  and  buildings  thereon,  as  a  hos- 
pital for  small-pox  or  any  other  infectious  or  contagious  disorder, 
in  such  manner  as  to  create  a  nuisance  to  the  plaintiffs,  or  either 
of  them."  The  appellants  are  therefore  obliged,  in  order  to 
succeed  in  this  appeal,  to  prove  that  they  have  statutory  au- 
thority to  create  a  nuisance  for  the  purpose  of,  and  as  incidental 
to,  the  maintenance  of  a  small -pox  hospital  in  this  place. 

The  appellants  say  that  such  authority  has  been  given  to  them 
by  the  5th,  7th,  and  15th  sections  of  the  Metropolitan  Poor  Act, 
1867,  and  by  orders  of  the  Poor  Law  Board  made  pursuant 
thereto.  As  far  as  the  orders  of  the  Poor  Law  Board  are  concerned, 
they  did  undoubtedly  direct  the  appellants  to  purchase  the  land  in 
question  at  a  specified  price,  and  to  build  upon  it  an  asylum  for 
the  reception  of  poor  persons  infected  with  or  suffering  from  fever 
or  small -pox;  and  I  assume  that  the  building,  as  erected  and 
fitted  up  on  that  land,  is  in  strict  accordance  with  plans  which 
the  Poor  Law  Board  has  prescribed  or  approved. 
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The  statute  when  examined  is  found  to  confer,  in  general  terms, 
powers  extending  over  a  rather  wide  range  of  subjects.  So 
far  as  *  relates  to  a  hospital  or  asylum  of  this  particular  [*  200] 
kind,  there  is  nothing  in  it  mandatory  or  imperative. 
Everything  which  it  necessarily  requires  may  be  done,  though  no 
such  hospital  should  ever,  or  anywhere,  be  established.  The  5th 
section  says  that,  "  asylums  to  be  supported  and  managed  ac- 
cording to  this  Act  may  be  provided  under  this  Act  for  reception 
or  relief  of  the  sick,  insane,  or  infirm,  or  other  class  or  classes  of 
the  poor  chargeable  in  unions  or  parishes  in  the  metropolis.  * 
The  6th  section  authorises  the  formation  of  districts ;  and  the  7th 
requires  that,  in  each  district  so  formed,  *  there  shall  be  an  asylum 
or  asylums  as  the  Poor  Law  Board  from  time  to  time  by  order 
direct ; "  leaving  the  class  of  poor  persons,  for  whom  any  such 
asylum  may  be  provided,  entirely  open.  The  15th  section  enables 
the  Poor  Law  Board  from  time  to  time,  by  order,  to  direct  the 
managers  "  to  purchase  or  hire,  or  to  build,  and  (in  either  case) 
to  fit  up  a  building  or  buildings  for  the  asylum,  of  such  nature 
and  size,  and  according  to  such  plan,  and  in  such  manner,  as  the 
Poor  Law  Board  think  fit; "  and  the  managers  are  required  to  carry 
such  directions  into  execution.  Subsequent  clauses  put  the 
arrangements  and  conduct  of  any  such  asylum  under  the  super- 
intendence of  the  Poor  Law  Board.  No  compulsory  power  is 
given  to  acquire  land,  or  any  interest  in  land,  for  any  asylum 
purposes.  The  Lancjs  Clauses  Acts  are  indeed  incorporated  by 
sect  52;  but  sect.  53  expressly  provides  that  so  much  of  those 
Acts  as  relates  to  the  purchase  of  land,  otherwise  than  by  agree- 
ment, shall  not  be  put  in  force  except  for  certain  purposes,  not 
including  these  asylums.  It  appears  incidentally  from  sect  69 
(which  provides  for  the  repayment  of  certain  expenses  therein 
specified  out  of  the  common  poor  fund),  that  asylums  might  be 
"  specially  provided  under  this  Act  for  patients  sufifering  from 
fever  or  small-pox ;  *  but,  except  in  that  way,  and  from  the  fact 
that  the  general  category  of  *  sick  "  necessarily  includes  patients 
sufifering  from  any  kind  of  disease,  there  is  no  provision  in  the 
Act  as  to  contagious  or  infectious  disorders.  If  express  words,  or 
necessary  implication  and  intendment,  must  be  shown,  in  order  to 
authorise  the  Poor  Law  Board,  or  any  managers  of  an  asylum,  to 
create  a  nuisance,  in  the  exercise  of  the  discretionary  powers  given 
to  them,  I  can  find  none  in  this  statute. 
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[*201]  *  The  result  is :  (1)  That  this  Act  does  not  necessarily 
require  anything  to  be  done  under  it  which  might  not  be 
done  without  causing  a  nuisance;  (2)  That  as  to  those  things 
which  may  or  may  not  be  done  under  it,  there  is  no  evidence  on 
the  face  of  the  Act  that  the  Legislature  supposed  it  to  be  impos- 
sible for  any  of  them  to  be  done  (if  they  were  done  at  all)  some- 
where and  under  some  circumstances,  without  creating  a  nuisance ; 
and  (3)  That  the  Legislature  has  manifested  no  intention  that 
any  of  these  optional  powers,  as  to  asylums,  should  be  exercised 
at  the  expense  of,  or  so  as  to  interfere  with,  any  man's  private 
rights.  The  only  sense  in  which  the  Legislature  can  be  properly 
said  to  have  authorised  these  things  to  be  done  is,  that  it  has 
enabled  the  Poor  Law  Board  to  order,  and  the  managers  to  do 
them,  if,  and  when,  and  where  they  can  obtain  by  free  bargain 
and  contract  the  means  of  doing  so. 

If  the  Legislature  had  authorised  some  compulsory  interference 
with  private  rights  of  property,  within  local  limits  which  it 
might  have  thought  fit  to  define,  for  the  purpose  of  establishing 
this  asylum  to  be  used  for  the  reception  of  patients  sufifering  from 
small-pox  or  other  infectious  disorders,  and  had  provided  for  com- 
pensation to  those  who  might  be  thereby  injuriously  affected  (in 
such  cases  and  under  such  conditions  as  it  might  have  prescribed), 
the  present  case  might  have  been  like  Bex  v.  Pease,  4  B.  &  Ad. 
30,  and  Hie  Hammersmith  Railway  Company  v.  Brand,  L.  R 
4  H.  L.  171  (1  R  C.  623).  No  person  outside  the  statutory  line  of 
compensation,  even  if  the  use  of  the  asylum  in  the  manner 
authorised  by  the  statute  had  been  productive  of  serious  damage  to 
him,  could  then  have  obtained  any  relief  or  remedy,  upon  the 
footing  that  what  the  statute  authorised  was  a  legal  nuisance  to 
himself,  or,  in  itself,  an  actionable  wrong.  But  the  case  is  differ- 
ent when,  as  here,  no  interference  at  all  with  any  private  rights 
is  authorised,  and  no  place  or  limit  of  space  is  defined  within 
which  the  establishment  of  such  an  asylum  is  made  lawful. 
Neither  the  Poor  Law  Board  nor  the  managers  could  for  this 
purpose  have  taken  a  single  foot  of  ground,  or  have  interfered 
with  any,  the  most  insignificant,  easement  against  the  will  of  the 
plaintiffs,  or  of  any  other  person  to  whom  such  land  or  easement 
might  belong.  No  line  is  here  drawn  by  the  Legislature 
[*  202]  between  *  interests  which  are,  and  interests  which  are  not, 
proper  subjects  for  compensation.      Under  these  circum- 
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stances,  I  am  clearl7  of  opinion  that  the  Poor  Law  Board  and  the 
managers  had  no  statutory  authority  to  do  anything  which  might 
be  a  nuisance  to  the  plaintiffs  without  their  consent. 

I  therefore  move  your  Lordships  to  affirm  the  judgment  of  the 
Court  below,  and  dismiss  this  appeal. 

Lord  Blackburn  :  — 

My  Lords,  in  this  case  the  respondents,  who  were  the  plaintiflfs 
below,  claimed  in  their  writ  damages  for  a  nuisance  arising  from 
the  use,  by  the  defendants,  of  their  hospital  at  Hampstead  for 
small-pox  and  other  infectious  and  contagious  diseases,  and  for 
causing  the  assemblage,  in  the  neighbourhood  of  the  plaintiffs' 
property,  of  large  numbers  of  persons  suffering  from  small-pox  or 
other  infectious  and  contagious  diseases,  or  having  been  recently 
in  contact  with  persons  so  suffering,  and  from  offensive  smells  and 
noises  arising  from  the  said  hospital ;  and  they  asked  for  an  in- 
junction to  restrain  the  defendants  from  using  the  said  hospital  as 
a  hospital  for  pat\ents  suffering  from  small-pox  or  other  infec- 
tious and  contagious  diseases.  [His  Lordship  here  stated  the 
proceedings  which  had  taken  place,  and  proceeded  thus:]  The 
point  on  which  the  defendants  principally  relied  in  the  Appeal 
No.  2  was  that,  as  they  contended,  the  Legislature  had,  by  the 
Metropolitan  Poor  Law  Act,  1867,  authorised  the  erection  and 
maintenance  of  asylums  for  the  reception  of  the  sick  poor  charge- 
able in  the  metropolis ;  and  with  that  object  had  given  power  to 
the  Poor  Law  Board  to  make  the  metropolis  into  a  district,  and 
to  create  a  corporation  to  be  called  the  Managers  of  the  Metropol- 
itan Asylum  District,  who  were  bound  to  obey  the  directions  of 
the  Poor  Law  Board;  that  the  defendants  were  duly  created  by 
orders  of  the  Poor  Law  Board ;  that  all  they  had  done  in  making 
and  maintaining  the  hospital  was  bond  fide  done  in  obedience  to 
the  directions  of  the  Poor  Law  Board,  and  the  Local  Government 
Board,  which  has  since  been  substituted  for  the  Poor  Law  Board. 

And  their  contention  was  that,  even  if  the  maintenance  of  this 
hospital  was  a  nuisance  to  the  plaintiflfs,  as  owners  and  occupiers 
of  adjoining  property,  such  that  if  it  had  been  maintained 
by  *  private  persons  the  plaintiffs  would  have  been  entitled  [*  203] 
to  relief,  the  Legislature  has  thought  fit  for  the  public 
good  to  deprive  them  of  that  relief.  This  is  a  question  of  great 
public  importance.  It  has  been  judged  better  to  determine  this 
question  first. 
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In  order  to  raise  this  question  it  must  be  assumed  that  the  main- 
tenance of  this  hospital  on  this  plot  of  ground  for  the  reception  of 
so  large  a  body  of  small-pox  patients  is  necessarily  a  nuisance  to 
the  adjoining  occupiers.  But  this  must  be  without  prejudice  to 
the  contention  of  the  defendants  that  the  first  two  findings  of  the 
jury  were  not  satisfactory.  And  it  must  also  be  without  preju- 
dice to  the  contention  of  the  plaintiffs,  that  even  if  the  construc- 
tion of  the  Act  be  what  the  defendants  contend  and  the  plaintiffs 
deny,  still  that  the  answers  of  the  jury  to  the  third,  fourth,  and 
fifth  questions  of  the  Judge,  if  satisfactorily  obtained,  would 
entitle  the  plaintiffs  to  some  relief.  I  now  proceed  to  the  discus- 
sion of  the  question  thus  raised. 

I  think  that  the  case  of  The  Hammersmith  Railway  v.  Brand, 
L  R.  4  H.  L  171  (1  R  C.  623),  in  your  Lordships'  House,  set- 
tles, beyond  controversy,  that  where  the  Legislature  directs  that  a 
thing  shall  at  all  events  be  done,  the  doing  of  which,  if  not  au- 
thorised by  the  Legislature,  would  entitle  any  one  to  an  action, 
the  right  of  action  is  taken  away.  It  is  enough  to  say  that  such 
was  the  unanimous  decision  of  this  House;  but  the  reason  briefly 
given  by  Lord  Cairns  (L.  R  4  H.  L.,  at  p.  215)  seems  indis- 
putable. "  It  is  a  reductio  ad  absurdum  *  to  suppose  it  left  in 
the  power  of  the  person  who  had  the  cause  of  complaint,  to  obtain 
An  injunction,  and  so  prevent  the  doing  of  that  which  the  Legisla- 
ture intended  to  be  done  at  all  events.  The  Legislature  has  very 
often  interfered  with  the  rights  of  private  persons,  but  in  modern 
times  it  has  generally  given  compensation  to  those  injured ;  and  if 
no  compensation  is  given  it  affords  a  reason,  though  not  a  conclu- 
sive one,  for  thinking  that  the  intention  of  the  Legislature  was, 
not  that  the  thing  should  be  done  at  all  events,  but  only  that  it 
should  be  done,  if  it  could  be  done,  without  injury  to  others. 
What  was  the  intention  of  the  Legislature  in  any  particular  Act 
is  a  question  of  the  construction  of  the  Act 

Before  considering  the  terms  of  the  Metropolitan  Poor  Act,  1867, 
it  may  be  as  well  to  consider  what  was  the  state  of  the  law 
[*  204]  before  *  it  was  passed.  The  successive  Poor  Law  Acts 
had  given  powers  for  the  relief  of  the  poor  chargeable,  and 
power  to  raise  money  for  those  purposes ;  and  a  series  of  enact- 
ments had  given  powers  to  purchase  sites  for  workhouses,  and  to 
lodge  and  maintain  the  chargeable  poor  in  those  workhouses,  and 
to  raise  money  for  that  purpose.     Those  who  had  the  management 
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of  such  workhouses  had  thus  the  charge  of  a  number  of  persons 
assembled  together  under  circumstances  that  made  it  very  likely 
that  there  should  be  sickness,  and  often  contagious  sickness,  among 
them.  I  can,  however,  find  no  words  in  any  of  the  Acts  prior  to 
1844  alluding  to  that  likelihood.  There  are  a  few  words  in  the 
Poor  Law  Amendment  Act,  1844,  in  the  preamble  to  sect  4,  that 
show  that  the  attention  of  those  who  framed  that  Act  had  been 
called  to  the  likelihood  of  infectious  disorders  being  communi- 
cated to  the  inmates  of  a  workhouse ;  but  there  was  no  provision 
before  the  passing  of  the  Metropolitan  Poor  Act,  1867,  casting  on 
the  managers  of  a  workhouse  any  special  duties  as  to  the  manage- 
ment of  the  sick  poor,  nor  any  power  to  raise  funds  for  any  expen- 
diture incurred  for  such  an  object,  further  than  it  was  involved  in 
the  maintenance  of  the  persons  chargeable.  It  seems  that  the 
Legislature  left  the  managers  of  a  workhouse  subject  to  the  duties 
which  the  common  law  cast  upon  those  having  the  charge  of 
others,  and  did  not  see  any  necessity  for  providing  them  with 
extraordinary  powers,  or  with  the  means  of  raising  funds  for 
extraordinary  expenses.  Those  who  have  the  charge  of  a  sick 
person,  if  he  is  helpless  (whether  the  disease  be  infectious  or  not), 
are,  at  common  law,  under  a  legal  obligation  to  do,  to  the  best 
of  their  ability,  what  is  necessary  for  the  preservation  of  the  sick 
person.  And  the  sick  person,  if  not  helpless,  is  bound  to  do  so 
for  his  own  sake.  When  the  disease  is  infectious,  there  is  a  legal 
obligation  on  the  sick  person,  and  on  those  who  have  the  custody 
of  him,  not  to  do  anything  that  can  be  avoided  which  shall  tend 
to  spread  the  infection;  and  if  either  do  so,  as  by  bringing  the 
infected  person  into  a  public  thoroughfare,  it  is  an  indictable 
ofifence,  though  it  will  be  a  defence  to  an  indictment  if  it  can 
be  shown  that  there  was  a  sufficient  cause  to  excuse  what  Is 
prima  facie  wrong.  Bex  v.  Burnett,  4  M.  &  S.  272  (16  R  R 
468). 

*  To  take  an  extreme  case,  if  a  house  in  which  a  person  [*  205] 
ill  of  an  infectious  disorder  lay  bedridden,  took  fire,  and 
it  was  necessary  to  choose  whether  the  sick  person  was  to  be  left 
to  perish  in  the  flames,  or  to  be  carried  out  through  the  crowd  at 
the  risk,  or  even  the  certainty,  of  infecting  some  of  them,  no  one 
could  suppose  that  those  who  carried  out  the  sick  person  could 
be  punishable;  and  probably  a  much  less  degree  of  necessity 
might  form  an  excuse;  but  still   some  excuse  is  required.     It 
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is  not  necessary  here  to  determine  v^hat  constitutes  a  sufficient 
excuse. 

Where  those  who  have  the  custody  of  the  person  sick  of  an  in- 
fectious disorder  have  not  the  means  of  isolating  him  from  the 
other  inmates,  which  is  very  commonly  the  case  with  the  poor, 
and  consequently  those  other  inmates  and  the  neighbours  are 
exposed  to  the  risk  of  infection,  I  think  that  the  inability  to 
jsolate  him  would  form  a  sufficient  excuse  to  be  a  defence  to  any 
indictment;  and  I  think  also,  though  I  am  not  aware  of  any 
authority  on  the  subject,  that  the  neighbours  could  not  maintain 
any  action  for  the  damage  which  they  would  in  such  a  case  sustain 
from  the  proximity  of  the  infected  person,  it  being  a  necessary 
incident  to  the  use  of  property  for  habitations  in  town,  that  conta- 
gious sickness  may  befall  their  neighbours.  If  those  who  have 
the  charge  of  the  infected  person  have  the  means  of  isolating  him 
on  the  spot,  they  certainly  do  well  to  use  them ;  and  if  it  cannot 
be  done  on  the  spot,  and  they  can,  either  by  their  own  means,  or 
by  the  aid  of  charitable  persons  who  have  erected  an  hospital, 
find  a  place  where  he  can  be  isolated  so  as  to  avoid  the  risk  of 
infection,  they  will  do  well  to  use  these  meana  I  do  not  mean  to 
express  any  opinion  as  to  whether,  at  common  law,  they  would 
or  would  not  be  responsible  for  not  doing  so;  but  there  is  no 
authority,  and  I  think  no  principle,  for  saying  that  they  are  jus- 
tified in  removing  him  to  a  place  where  the  neighbours  would  be 
exposed  to  contagion,  though  it  may  be  that  those  neighbours 
would  be  fewer  in  number  than  the  neighbours  of  the  spot  where 
the  infection  broke  out;  nor  for  saying  that  if  that  was  done,  and 
the  contagion  was  such  as  to  amount  to  a  real  nuisance,  those 
neighbours  might  not  maintain  an  action,  and  obtain  an  injunc- 
tion to  protect  themselves  against  the  importation  of  foreign  infec- 
tion. For  though,  as  I  have  already  said,  I  think  it  an 
[*206]  incident  to  the  use  of  a  habitation  *  in  a  town  that  the 
occupier  must  bear  the  necessary  risks  of  the  inmates  of  a 
neighbouring  habitation  falling  ill  of  a  contagious  disease,  I  do 
not  think  it  an  incident  that  he  is  to  submit  to  his  neighbours 
wilfully,  though  for  very  laudable  motives,  and  not  maliciously, 
bringing  in  contagion  where  it  did  not  previously  exist,  if  the 
effect  is  not  merely  to  alarm  him,  but  to  injure  him.  This,  I 
think,  is  borne  out  by  the  decisions  on  the  subject  of  inoculation. 

Inoculation  was,  it  is  well  known,  introduced  into  this  country 
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in  the  early  part  of  the  eighteenth  century.  It  consisted  in  arti- 
ficially communicating  the  small-pox  in  such  a  manner  that  the 
patient  took  it  in  a  very  mild  form ;  hut  was  as  much  a  source  of 
infection  to  others  as  if  the  disease  had  heen  taken  in  the  natural 
manner.  The  introduction  of  the  practice  was  vehemently 
opposed.  In  1752  a  case  came  before  Lord  Hardwicke,  which  is 
reported  in  two  reports:  Baines  v.  Baker,  1  Amb.  158;  s.  c. 
Anon. ,  3  Atk.  750.  I  collect  from  the  two  reports  that  it  was  pro- 
posed by  private  persons  to  erect  a  building  in  Coldbath  Fields  to 
be  used  as  an  hospital  for  the  reception  of  persons  ill  of  the  small- 
pox, and  also  for  the  reception  of  persons  who  were  there  to  be 
inoculated.  The  plaintiff  was,  it  appears,  owner  of  building  land 
in  the  aieighbourhood,  and  gave  evidence  (of  something  which 
seems  very  probable)  that  the  fears  of  infection  from  the  proposed 
hospital  greatly  deteriorated  the  letting  value  of  his  property. 
Lord  Hardwicke  refused  to  grant  an  injunction,  saying,  what  is 
undoubtedly  law,  that  loss  arising  from  the  fears  of  mankind, 
though  in  themselves  reasonable,  would  not  create  a  nuisance  at 
law,  and  that,  before  he  could  grant  an  injunction,  he  must  be 
satisfied  that  what  was  proposed  to  be  done  would  be  a  legal 
nuisance  affecting  the  plaintiff's  private  rights.  He  is  reported  in 
Ambler  to  have  said  that  he  thought  "  such  a  charity  was  like  to 
prove  of  great  advantage  to  mankind ;  such  an  hospital  must  not 
be  far  from  a  town,  because  those  thut  are  attacked  with  that 
disorder  in  a  natural  way  may  not  be  in  a  condition  to  be  carried 
far. "  This  I  think  very  true,  and  it  is  to  be  borne  in  mind  when 
construing  the  Act  now  in  question.  Lord  Hardwicke  seems  to 
have  decided  that  the  plaintiff  made  out  no  case  of  a  nui- 
sance to  his  private  rights ;  and  that,  even  if  the  *  mainten-  [*  207] 
ance  of  a  place  for  the  artificial  propagation  of  small-pox 
was  indictable,  which  seems  not  to  have  been  Lord  Hardwicke's 
opinion,  that  was  a  public  and  not  a  private  nuisance. 

In  Bex  V.  Sutton,  4  Burr.  2116,  in  1767,  it  was  held  that  an 
indictment  for  maintaining  a  house  for  inoculating  for  the  small- 
pox was  not  so  plainly  bad  as  to  be  quashed  on  motion.  This  is 
all  that  appears  from  the  report,  but  from  what  Lord  Ellenborough 
says  in  Bex  v.  Vavtandillo,  4  M.  &  S.  76  (16  R  R  389),  it 
would  appear  that  there  had  been  much  more  discussion  at  the 
time. 

In  Bex  V.  Burnett,  4  M.  &  S.  272  (16  R  R  468),  in  1815,  it 
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was  decided  that,  though  inoculation  for  the  small-pox  may  be 
practised  lawfully  and  innocently,  yet  it  must  be  under  such 
guards  as  not  to  endanger  the  public  health  by  communicating  this 
infectious  disease.  And  I  also  think  that,  by  necessary  inference, 
it  follows  that  to  gather  together  in  one  spot  patients  suffering 
from  infectious  disease  is  lawful,  but  it  must  be  under  such  guards 
as  not  to  endanger  the  public  health  by  communicating  this  in- 
fectious disease;  and,  as  it  seems  to  me,  so  as  not  to  produce 
injury  to  the  rights  of  the  owners  of  adjoining  property  by  pro- 
ducing a  nuisance  to  it 

If  this  be  a  correct  view  of  the  law,  it  is  obvious  that,  however 
desirable  it  might  be  to  erect  and  maintain  asylums  for  the  recep- 
tion of  the  sick  poor,  sick  of  infectious  disorders,  it  could  not  be 
done  by  any  parochial  authorities  unless  the  authority  of  Parlia- 
ment was  obtained  for  raising  funds  for  the  purpose,  and  authoris- 
ing a  public  body  to  obtain  a  site  for  the  asylum.  And  the 
Metropolitan  Poor  Act,  1867,  certainly  created  such  a  body  and 
gave  it  powers  to  raise  money ;  and  without  further  powers  this 
body  could  erect  an  asylum,  provided  it  was  done  in  such  a  man- 
ner as  neither  to  endanger  the  public  health,  nor  to  form  a  nuisance 
to  private  property.  It  is,  for  the  reason  given  by  Lord  Hard- 
wiOKE,  necessary  that  the  site  of  such  an  asylum  should  be  not  far 
from  the  places  where  the  patients  fall  sick,  and  consequently,  in 
the  case  of  the  metropolis,  in  an  inhabited  district 

I  wish  to  express  myself  without  prejudice  to  what  I  suppose 
will  be  one  of  the  points  to  be  decided  in  the  Appeal  No.  1.  If 
it  be  the  fact  that  such  an  asylum  must  be  a  nuisance,  unless  on 
a  site  so  extensive  as  to  keep  all  habitations  at  a  con- 
[*208]  siderable  distance,  *  it  may  be  that  such  a  site  cannot  be 
obtained  at  all  in  the  neighbourhood  of  the  metropolis, 
or  only  at  a  cost  so  enormous  as  to  make  it  practically  impossible. 
If  that  is  the  case  it  might  be  for  the  consideration  of  the  Legis- 
lature whether  the  certain  danger  of  infection,  from  leaving  the 
infectious  sick  paupers  where  they  fell  ill,  exceeded  that  which 
would  arise  from  a  well-regulated  hospital  erected  in  another 
place,  to  such  an  extent  that  it  was  for  the  public  benefit  that  this 
latter  risk  should  be  run,  and  whether  the  rights  of  owners  of 
property  there  should  stand  in  the  way  of  such  a  public  benefit, 
or  should  be  made  to  give  way,  with  or  without  compensation. 

In  the  Metropolitan  Poor  Act,  1867,  there  are  provisions,  sects. 
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15,  16,  17;  18,  21,  28,  putting  everything  under  the  control  of 
the  Poor  Law  Board,  and  thus  affording  a  considerable,  and  prob- 
ably a  sufficient,  security  that  any  asylum  made  under  that  Act 
should  be  a  well-regulated  asylum,  and  should  not  be  made  in  any 
place  unless  the  Poor  Law  Board  thought  it  a  fit  place.  But  the 
question,  as  I  think,  is  whether  there  is  an  intention  shown  on 
the  part  of  the  Legislature  to  authorise  the  erection  of  an  asylum 
where  it  is  a  nuisance  to  owners  of  the  adjoining  property  if  the 
Poor  Law  Board  thought  it  a  fit  place,  either  mistakenly  thinking 
the  asylum  would  be  no  nuisance  there,  or,  perhaps  rightly,  think- 
ing that  there  was  no  other  place  in  which  it  could  be  erected 
without  being  a  greater  nuisance  than  if  erected  there. 

It  is  clear  that  the  burden  lies  on  those  who  seek  to  establish 
that  the  Legislature  intended  to  take  away  the  private  rights  of 
individuals,  to  show  that  by  express  words,  or  by  necessary  impli- 
cation, such  an  intention  appears.  There  are  no  express  words 
in  this  Act,  and  I  think  the  weight  of  argument  is  rather  against 
than  in  favour  of  such  an  implication.  There  is  no  power  given 
to  take  land  for  a  site  otherwise  than  by  agreement.  For,  though 
the  Lands  Clauses  Acts  are  incorporated  by  sect.  52,  yet  by  sect 
53  so  much  of  the  Lands  Clauses  Acts  as  relates  to  the  purchase  of 
lands  otherwise  than  by  agreement  shall  not  be  put  in  force  except 
for  the  purpose  of  enlarging  an  existing  workhouse. 

The  asylum  under  this  Act  must  therefore  be  either  made  by 
(under  sect  18)  converting  a  workhouse  into  an  asylum,  which  is 
not  the  present  case,  or  by  erecting  one  on  land  purchased  or  hired 
by  agreement     In  Clowes  v.  Staffordshire  Potteries  Water^ 
works  *  Company,  L.  E.  8  Ch.  125,  Lord  Justice  Mellish  [*  209] 
says  (L.  R  8  Ch. ,  at  p.  139) :  "  If  no  compulsory  powers 
were  given  for  the  purpose  of  purchasing  lands  upon  which  the 
works  were  to  be  built,  it  certainly  seems  extraordinary •  that  com-- 
pulsory  powers  should  be  given  to  take  away  the  rights  of  other 
persons,  who  have  rights  in  the  nature  of  easements  over  the  lands 
so  purchased. " 

He  was  discussing  the  question  whether  the  party  grieved  re- 
tained his  right  to  an  injunction,  or  was  compelled  to  seek  for 
compensation.  In  the  Metropolitan  Poor  Act,  1867,  there  is  no 
compensation  given,  and  the  question  is  whether  the  purchase,  by 
agreement,  of  the  site  for  the  asylum  gave  the  defendants  power 
without  compensation  to  do,  what  would  have  been  a  wrong  to 
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the  plaintiflfs  if  done  by  the  former  owners,  which  thus  gives 
additional  force  to  the  aigument  of  Lord  Justice  Mellish  when 
applied  to  the  construction  of  this  Act. 

It  is  true  that  in  sect  7  it  is  said  that  **  for  each  district  there 
shall  be  an  asylum  or  asylums  as  the  Poor  Law  Board  from  time 
to  time  directs. "  But  the  construction  of  that  is,  I  think,  only 
that  the  managers  shall  make  such  asylums  in  obedience  to  the 
order  of  the  Poor  Law  Board,  if  they  can  do  so  by  exercise  of  the 
powers  given  them,  and  not  to  say  that  they  must  make  them  at 
all  events,  so  as  to  give  them  additional  powers  to  make  the 
asylums  by  taking  lands,  or  injuriously  affecting  lands  otherwise 
than  by  agreement  I  am  sensible  of  the  great  difficulty  that 
there  may  be  in  finding  sites  for  asylums  under  this  Act,  or  hos- 
pitals under  the  Public  Health  Act,  1875,  s.  131,  unless  further 
powers  be  given,  but  that  must  be  for  the  consideration  of  the 
L'egislature. 

I  do  not  understand  that  any  other  point  is  raised  on  the  Appeal 
No.  2,  and  if  your  Lordships  take  this  view  of  the  construction  of 
the  Metropolitan  Poor  Act,  1867,  I  think  it  will  follow  that  the 
Appeal  No.  2  should  be  dismissed  with  costs. 

Lord  Watson:  — 

My  Lords,  the  only  question  to  be  determined  in  this  appeal  is, 
whether,  on  the  assumption  that  the  first  and  second  findings  of 
the  jury  are  well  founded,  the  respondents  are  entitled  to 
[•210]  have  an  *  injunction  restraining  the  appellants  from  using 
a  building  erected  by  them  at  Hampstead  as  an  hospital 
for  the  reception  and  treatment  of  persons  suflFering  from  small-pox 
or  other  infectious  disease,  to  the  nuisance  of  the  appellants,  and 
also  to  recover  damages  from  the  appellants  in  respect  of  the  injury 
which  they  have  thereby  sustained. 

The  first  and,  according  to  the  view  which  I  take  of  the  case, 
the  more  important  of  these  two  findings  is  to  the  efifect  that  "  the 
hospital  was  a  nuisance  per  se,  occasioning  damage  to  the  plaintiffs 
(respondents)  and  each  of  them. "  By  these  words  I  understand 
the  jury  to  affirm  that  the  hospital  which  the  appellants  have 
built,  upon  the  site  acquired  by  them  with  a  view  to  its  erection, 
cannot  be  used  for  the  reception  and  treatment  of  persons  suffering 
from  small-pox  without  creating  a  substantial  nuisance  to  the 
respondents,  as  owners  of  certain  neighbouring  properties.  I 
think  it  may  be  matter  of  reasonable  inference  from  the  terms  of 
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the  finding,  that  nuisance  would  necessarily  be  occasioned  to  the 
respondents  by  the  use  of  any  hospital  for  the  special  accommoda- 
tion of  small-pox  patients,  on  the  same  site,  and  similar  in  size 
and  character  to  that  which  the  appellants  have  built  But  I  do 
not  understand  the  jury  thereby  to  affirm  the  impossibility  of  erect- 
ing and  using  an  hospital  for  the  treatment  of  small-pox  on  a 
lesser  scale,  and  according  to  a  different  plan,  upon  the  site  in 
question,  or  the  impossibility  of  procuring  elsewhere  a  suitable 
site  upon  which  an  hospital,  of  the  same  plan  and  dimensions 
with  that  complained  of,  might  be  erected  and  so  used  without 
creating  a  nuisance  in  either  case. 

The  second  finding  of  the  jury  affirms  that  nuisance  **  was  occa- 
sioned to  the  respondent  by  reason  of  the  patients  going  to  or  com- 
ing from  the  hospital.  *  The  precise  meaning  the  jury  intended  to 
convey  by  that  finding  may  be  doubtful.  It  may  signify  that,  in 
the  opinion  of  the  jury,  the  conveyance  of  small-pox  patients  to 
and  from  the  hospital  would  of  itself,  and  in  all  circumstances, 
occasion  nuisance,  although  they  might  be  treated  within  its  walls 
without  creating  any  nuisance.  Or  it  may  simply  mean  that  the 
provision  made  by  the  appellants  for  the  entrance  and  exit  of 
patients  was  defective,  and  that  the  nuisance  thereby  occa- 
sioned might  be  obviated  by  the  adoption  of  a  better 
*  arrangement  Owing  to  the  shape  in  which  this  appeal  [*211] 
comes  before  the  House,  I  have  no  means  of  ascertaining 
for  myself  the  true  import  of  the  finding;  and  the  parties,  as  I 
understood,  were  not  at  one  upon  the  point  But  in  the  view 
which  I  have  taken  of  the  legal  consequences  of  the  first  finding, 
the  second  appears  to  me  to  be  immaterial,  whatever  its  true 
meaning  may  be. 

I  consider  myself  bound  to  assume  that  the  verdict  of  the  jury 
was  given  according  to  the  facts,  and  in  accordance  with  the  law 
as  correctly  stated  by  the  presiding  Judge.  I  understood  that  so 
much  was  conceded  by  the  counsel  for  the  appellants,  and  that 
their  argument  was  addressed  to  the  House  on  the  footing  that  the 
building  which  the  appellants  have  erected  at  Hampstead  cannot 
be  used  for  the  treatment  of  persons  suffering  from  small-pox, 
without  occasioning  that  which  is,  both  in  fact  and  law,  a  nuisance 
to  the  respondents.  In  that  case,  it  seems  to  be  clear  that  if  the 
appellants  acted  in  a  private  capacity,  and  without  legislative 
sanction,  they  could  not  successfully  impeach  the  judgment  of 
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Baron  Pollock,  confirmed  by  the  Court  of  Appeal.  That  propo- 
sition I  did  not  understand  the  appellants  to  contest;  but  they 
allege  that  in  providing  a  small-pox  hospital  at  Hampstead  they 
did  no  more  than  carry  out  the  orders  of  the  Local  Government 
Board ;  and  they  maintain  that  the  board  had  full  power,  under 
the  Metropolitan  Poor  Act,*  1867,  to  order  the  erection  and  use  of 
the  building  for  the  treatment  of  small-pox  without  reference  to 
any  nuisance  thereby  occasioned. 

In  these  circumstances  it  was  rightly  represented  on  both  sides 
of  the  Bar  that  the  legal  issue  before  the  House  depends  upon  the 
construction  to  be  put  upon  the  enactments  of  the  statute  of  1867. 
But  I  think  it  expedient,  before  dealing  with  the  enactments  of  the 
statute  in  question,  to  consider,  shortly,  what  kind  or  degree  of 
statutory  sanction  is  sufficient  to  justify  the  creation  of  a  legal 
nuisance. 

The  judgment  of  this  House  in  The  Hammersmith  Railway 
Company  v.  Brarid,  L.  R  4  H.  L.  171  (1  R  C.  623),  determines 
that  where  Parliament  has  given  express  powers  to  construct  cer- 
tain  buildings  or  works  according  to  plans  and  specifications,  upon 
a  particular  site,  and  for  a  specific  purpose,  the  use  of  these 
[•212]  works  or  buildings,  in  the  manner  *  contemplated  and 
sanctioned  by  the  Act,  cannot,  except  in  so  far  as  negligent, 
be  restrained  by  injunction,  although  such  use  may  constitute  a 
nuisance  at  common  law;  and  that  no  compensation  is  due  in 
respect  of  injury  to  private-  rights,  unless  the  Act  provides  for 
such  compensation  being  made.  Accordingly  the  respondents  did 
not  dispute  that  if  the  appellants  or  the  Local  Government  Board 
had  been,  by  the  Metropolitan  Poor  Act,  1867,  expressly  em- 
powered to  build  the  identical  hospital  which  they  have  erected  at 
Hampstead,  upon  the  very  site  which  it  now  occupies,  and  that 
with  a  view  to  its  being  used  for  the  treatment  of  patients  suffer- 
ing from  small-pox,  the  respondents  would  not  be  entitled  to  the 
judgment  which  they  have  obtained.  The  appellants  do  not  assert 
that  express  power  or  authority  to  that  effect  has  been  given  by 
the  Act  either  to  themselves  or  to  the  board;  but  they  contend 
that,  having  regard  to  the  nature  of  the  public  duties  laid  upon 
them,  and  the  necessities  of  the  case,  it  must,  on  a  fair  construc- 
tion of  the  Act,  be  held  that  the  Legislature  did  intend  them  to 
exercise,  and  authorise  them  to  exercise,  such  power  and  authority 
under  the  direction  and  control  of  the  Poor  Law  Board. 
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I  see  no  reason  to  doubt  that,  wherever  it  can  be  shown  to  be 
matter  of  plain  and  necessary  implication  from  the  language  of  a 
statute,  that  the  Legislature  did  intend  to  confer  the  specific 
powers  above  referred  to,  the  result  in  law  will  be  precisely  the 
same  as  if  these  powers  had  been  given  in  express  terms.  And 
I  am  disposed  to  hold  that  if  the  Legislature,  without  specifying 
either  plan  or  site,  were  to  prescribe  by  statute  that  a  public  body 
shall,  within  certain  defined  limits,  provide  hospital  accommoda- 
tion for  a  class  or  classes  of  persons  labouring  under  infectious  dis- 
ease, no  injunction  could  issue  against  the  use  of  an  hospital 
established  in  pursuance  of  the  Act,  provided  that  it  were  either 
apparent  or  proved  to  the  satisfaction  of  the  Court  that  the  direc- 
tions of  the  Act  could  not  be  complied  with  at  all,  without  creat- 
ing a  nuisance.  In  that  case  the  necessary  result  of  that  which 
they  have  directed  to  be  done  must  presumably  have  been  in  the 
view  of  the  Legislature  at  the  time  when  the  Act  was  passed. 

On  the  other  hand,  I  do  not  think  that  the  Legislature  can  be 
held  to  have  sanctioned  that  which  is  a  nuisance  at  common  law, 
except  in  the  case  where  it  has  authorised  a  certain  use  of 
a  *  specific  building  in  a  specified  position,  which  cannot  [*213] 
be  so  used  without  occasioning  nuisance,  or  in  the  case 
where  the  particular  plan  or  locality  not  being  prescribed,  it  has 
imperatively  directed  that  a  building  shall  be  provided  within  a 
certain  area  and  so  used,  it  being  an  obvious  or  established  fact 
that  nuisance  must  be  the  result  In  the  latter  case  the  onus  of 
proving  that  the  creation  of  a  nuisance  will  be  the  inevitable  result 
of  carrying  out  the  directions  of  the  Legislature,  lies  upon  the 
persons  seeking  to  justify  the  nuisance.  Their  justification  de- 
pends upon  their  making  good  these  two  propositions,  —  in  the  first 
place,  that  such  are  the  imperative  orders  of  the  Legislature ;  and 
in  the  second  place,  that  they  cannot  possibly  obey  those  orders 
without  infringing  private  rights.  If  the  order  of  the  Legislature 
can  be  implemented  without  nuisance,  they  cannot,  in  my  opinion, 
plead  the  protection  of  the  statute ;  and,  on  the  other  hand,  it  is 
insufi&cient  for  their  protection  that  what  is  contemplated  by  the 
statute  cannot  be  done  without  nuisance,  unless  they  are  also  able 
to  show  that  the  Legislature  has  directed  it  to  be  done.  Where 
the  terms  of  the  statute  are  not  imperative,  but  permissive,  when 
it  is  left  to  the  discretion  of  the  persons  empowered  to  determine 
whether  the  general  powers  committed  to  them  shall  be  put  into 
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execution  or  not,  I  think  the  fair  inference  is  that  the  Legislature 
intended  that  discretion  to  be  exercised  in  strict  conformity  with 
private  rights,  and  did  not  intend  to  confer  license  to  commit 
nuisance  in  any  place  which  might  be  selected  for  the  purpose. 

To  return  to  the  statute  upon  the  terms  of  which  the  appellants 
seek  to  justify  the  nuisance  which  they  must,  for  the  purposes  of 
the  present  case,  be  held  to  have  established  at  Hampstead. 

The  objects  of  the  Act  of  1867  are  various,  but  they  all  relate 
to  the  relief  of  the  legal  poor  within  the  metropolis,  and  include 
the  establishment  of  "  district  asylums  for  the  reception  and  relief 
of  the  sick,  insane,  infirm,  or  other  class  or  classes  of  the  poor 
chargeable  in  unions  or  parishes."  So  far  as  regards  this  last 
object  the  Act  seems  to  have  been  designed  to  supplement,  if  not 
to  supersede,  certain  provisions  of  7  &  8  Vict,  c.  101,  which  made 
it  lawful  for  the  Poor  Law  Commissioners,  in  the  cases  of  London 
and  each  of  five  other  large  cities  in  England,  to  combine 
[*214]  parishes  *  and  unions  into  districts  for  the  purpose  of 
providing  and  managing  asylums  for  the  temporary  relief 
of  the  destitute  houseless  poor.  The  machinery  enacted  by  the 
statute  for  carrying  out  that  object  is  very  similar  to  that  which 
is  provided  in  regard  to  asylums  by  the  Act  of  1867. 

The  clauses  of  the  Act  of  1867,  so  far  as  these  relate  to  asylums, 
are  not  complicated  or  ambiguous.  Sect.  6  declares  in  general 
terms  that  asylums,  to  be  supported  and  managed  according  to 
the  provisions  of  the  Act,  "  may  be  provided  "  for  the  reception 
and  relief  of  the  poor,  or  classes  of  poor,  already  mentioned ;  and 
in  furtherance  of  that  purpose  it  is  declared  by  sect.  6  that  the 
Poor  Law  Board  "  may  from  time  to  time  '  combine  into  districts 
unions  or  parishes,  or  unions  and  parishes,  in  the  metropolis.  By 
sect.  7  it  is  imperatively  enacted  that  "  for  each  district  there 
shall  be  an  asylum  or  asylums,  as  the  Poor  Law  Board  may  from 
time  to  time  by  order  direct '  These  enactments  are  followed  by 
clauses  which  provide  for  the  constitution  of  a  body  of  managers 
for  each  district  formed  under  the  Act  Then  comes  the  15th 
clause,  which  enacts  that  "  the  Poor  Law  Board  may  from  time  to 
time,  by  order,  direct  the  managers  to  purchase  or  hire,  or  to  build 
(and  in  either  case)  to  fit  up  a  building  or  buildings  for  the 
asylum,  of  such  nature  and  size,  and  according  to  such  a  plan  and 
in  such  manner,  as  the  Poor  Law  Board  shall  think  fit "  I  assume 
that  the  words  of  the  preceding  clause  are  sufficient  to  confer,  by 
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implication,  the  same  powers  in  regard  to  the  purchase  of  a  site 
which  are  expressly  given  in  relation  to  the  purchase  of  a  building. 

The  other  clauses  requiring  notice  are  the  17th,  which  empowers 
the  managers  to  meet  the  expenses  incurred  in  the  execution  of 
sect  15,  by  borrowing  on  the  security  of  the  poor-rates  of  the 
unions  and  parishes  comprehended  in  their  district  a  capital  sum 
to  be  repaid  out  of  these  rates  by  equal  annual  instalments  not 
exceeding  twenty,  and  also  sects.  16,  51,  52,  and  53.  I  shall  not 
examine  these  four  sections  in  detail,  it  being  sufficient  for  the 
purposes  of  this  case  to  state  that  their  effect  is  to  give  the  mana- 
gers powers  (1)  to  acquire  lands  and  buildings  for  the  purposes 
of  sect  15  by  voluntary  purchase,  no  compulsory  powers  being 
given  except  "  for  the  purchase  of  lands  for  the  purpose 
of  *  enlarging  a  workhouse,  hospital,  or  school,  existing  [*215] 
at  the  passing  of  this  Act;"  (2)  to  acquire  such  lands 
and  buildings  by  voluntary  purchase  from  persons  under  legal 
incapacity;  and  (3)  to  use  certain  short  statutory  forms  of  con- 
veyance. 

Such  being  the  substance  of  the  enactments  in  the  statute  of 
1867  which  have  a  material  bearing  upon  the  present  question,  I 
am  unable  to  find  in  them  anything  to  support  the  plea  that  the 
Legislature  thereby  intended  to  authorise,  in  any  case,  the  crea- 
tion of  a  nuisance.  I  assume  that  the  Hampstead  Asylum  has 
been  erected  in  pursuance  of  the  Act  —  in  this  sense,  that  the 
procedure  prescribed  by  the  statute  has  been  strictly  followed,  both 
by  the  Local  Government  Board,  standing  in  place  of  the  Poor  Law 
Board,  and  by  the  managers.  There  is  no  question  as  to  the  bona 
fides  both  of  the  board  and  of  the  managers.  It  is  clear  that  they 
acted  in  the  honest  belief  that  all  they  did  was  for  the  benefit  of 
the  community,  and  within  their  statutory  powers.  But  that  will 
not  avail  if  the  Act  does  not  empower  either  of  them,  or  both,  in 
conjunction,  to  erect  an  asylum  to  the  nuisance  of  neighbouring 
proprietora  These  powers  appear  to  me  to  be  from  first  to  last 
permissive  and  not  imperative.  Whether  they  shall  be  exercised 
at  all,  and,  if  so,  to  what  extent  and  effect  their  exercise  shall  be 
carried,  is  left  to  the  discretion  of  the  Local  Government  Board. 
No  doubt,  the  language  of  sect  7  is  imperative,  and  that  is  a 
circumstance  upon  which  the  appellants  were  fairly  entitled  to 
argue  in  support  of  their  contention.  But  it  is,  in  my  opinion,  a 
conclusive  answer  to  their  argument  that,  in  the  first  place,  the 
VOL.  XVI.  —  87 
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board  is  not  bound  to  form  a  district,  and  in  the  second  place,  if 
they  do  see  fit  to  form  a  district  in  terms  of  sect  6,  they  are  under 
no  statutory  .compulsion  to  establish  an  asylum  for  small-pox 
patients  by  reason  of  the  provisions  of  sect  7,  but  have  ample 
means  of  satisfying  these  provisions  by  the  erection  and  use  of 
an  asylum  or  of  asylums  which  do  not  constitute  a  nuisance  to 
anybody.  So  far  as  regards  a  small-pox  hospital,  the  discretion 
committed  to  the  board  is  not  limited  to  determining  on  what  site, 
of  what  size,  and  according  to  what  plan  it  shall  be  built,  but 
involves  the  duty  of  considering  and  determining  whether  it  shall 
be  built  at  all. 

The  appellants,  in  support  of  this  construction  of  the 
[*216]  Act  *  founded  strongly  upon  sect  69,  sub-sect  2,  which 
provides  that  expenses  incurred  for  "  the  maintenance  of 
patients  in  any  asylum  specially  provided  under  this  Act  for 
patients  suffering  from  fever  or  small-pox, "  shall  be  repaid  out  of 
the  common  poor  fund.  But  that  provision  is  not  meant  to  add, 
and  cannot  be  held  to  add,  to  the  powers  previously  conferred.  It 
is  not  disputed  that  an  asylum  shall  be  provided  and  used  for  the 
treatment  of  small-pox  patients,  if  no  nuisance  is  thereby  occa- 
sioned ;  and  all  that  the  Legislature  has  enacted  by  sect  69  is  that 
if  and  when  such  an  hospital  has  been  lawfully  established,  the 
expense  of  maintaining  patients  in  it  shall  be  defrayed  out  of  a 
common  fund  raised  by  contributions  from  all  the  parishes  and 
unions  comprised  in  the  district,  and  not  by  the  parishes  or 
unions  to  which  they  are  severally  chargeable. 

The  clauses  in  question  belong  to  a  class  of  enactments  of  which 
abundant  examples  are  to  be  found  in  the  statute  book,  the  main 
object  of  which  is  to  legalise  the  application  of  public  rates  to  pur- 
poses which  would  otherwise  be  ultra  vires  of  the  bodies  by  whom 
these  rates  are  administered.  Such  purposes  are  in  themselves 
lawful ;  but  it  is  not  lawful  to  expend  the  money  of  the  ratepayers 
without  the  express  sanction  of  Parliament  And  it  appears  to 
me  that,  in  making  provision  with  regard  to  asylums  in  the 
metropolis,  the  Legislature  has  done  nothing  more  than  is  requi- 
site to  place  the  authorities  to  whom  it  has  committed  the  execu- 
tion of  that  part  of  the  Act  upon  the  same  level  as  individuals  in 
so  far  as  the  rights  of  third  parties  are  concerned,  but  with  the 
right,  which  individuals  have  not,  to  defray  the  costs  by  rates 
levied  from  the  public. 
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I  am  accordingly  of  opinion  that  the  judgments  under  appeal 
ought  to  be  aflBrmed. 

Order  appealed  from  ajffirmed,  and  appeal  dismissed  with 
costs. 
Lords'  Journals,  7th  March,  1881. 


ENGLISH  NOTES. 

The  principle  upon  which  it  was  sought  to  resist  the  injunction  in 
the  principal  case,  namely,  that  where  the  Legislature  authorises  the 
doing  of  a  particular  thing,  which  if  not  authorised  by  the  Legislature 
would  afford  a  right  of  action,  the  right  of  action  is  taken  away,  is 
fully  established.  Indeed  if  the  principle  is  fully  stated,  it  amounts 
to  a  mere  truism.  And  the  real  point  in  such  cases  as  the  principal 
case  is  whether  an  enabling  enactment  is  to  be  construed  as  enabling  a 
thing  to  be  done  notwithstanding  that  it  causes  damage  of  an  actionable 
character  to  some  person  ;  or  whether  it  is  to  be  construed  as  merely 
rendering  the  doing  of  that  thing,  if  it  can  be  done  without  causing 
such  damage,  intra  vires  of  the  body  upon  whom  the  powers  are  con- 
ferred. 

Various  tests  are  suggested  in  the  opinions  delivered  in  the  principal 
case  for  deciding  such  questions,  —  e.  ^.,  the  presence  or  absence  of  a 
compensation  clause  ;  the  extent  to  which  the  locality  within  which 
the  powers  are  to  be  exercised  is  defined,  —  but  it  cannot  be  said  that 
the  case  lays  down  canons  for  the  determination  of  such  questions 
capable  of  very  general  and  certain  application.  And  it  would  seem 
that  such  questions  must  necessarily  turn  to  a  great  extent  upon  the 
general  purview  of  the  particular  enactments  in  question. 

In  Clark  v.  London  School  Board  (C.  A.  1874),  L.  R.  9  Ch.  120,  43 
L.  J.  Ch.  421,  29  L.  T.  903,  22  W.  R.  354,  it  was  held  that  a  school 
board  acting  under  the  Elementary  Education  Acts  have  power  to  erect 
schools  on  sites  that  they  select  and  acquire  by  a^eement,  notwith- 
standing that  by  so  doing  they  cause  damage  of  an  actionable  character 
to  neighbouring  landowners  ;  and  the  case  has  recently  been  followed 
in  Kirhy  v.  Harrogate  School  Board  (C.  A.),  1896,  1  Ch.  437,  65  L.  J. 
Ch.  376,  74  L.  T.  6.  The  distinction  between  these  cases  and  the 
principal  case  seems  very  fine  ;  and  it  is  remarkable  that  Clark  v. 
London  School  Board  was  not  cited  in  argument  in  the  principal  case. 

The  principal  case  was  much  considered  in  Truman  v.  London, 
Brighton  and  South  Coast  Railway  Co,  There  the  railway  company 
were  by  an  Act  authorised,  among  other  things,  to  carry  cattle,  and  also 
to  purchase  by  agreement  (in  addition  to  the  lands  which  they  were 
empowered  to  purchase  compulsorily)  any  lands  not  exceeding  in  the 
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whole  fifty  acres,  in  such  places  as  should  be  deemed  eligible,  for  the 
purpose  of  receiving,  loading,  or  keeping  any  cattle,  goods,  or  things 
conveyed  or  intended  to  be  conveyed  by  the  railway,  or  for  making 
convenient  roads  or  wa^'^s  thereto.  The  Act  contained  no  provision  for 
compensation  in  respect  of  lands  so  purchased  by  agreement.  Under 
this  power  the  company,  after  their  compulsory  powers  had  expired, 
bought  land  adjoining  one  of  their  stations  and  used  it  as  a  3'ard  or 
dock  for  their  cattle  traffic.  To  the  plaintiffs,  who  were  occupiers  of 
houses  near  the  yard,  the  use  of  the  cattle  yard,  owing  to  the  noise,  &c., 
was  a  nuisance,  which  but  for  the  Act  would  have  been  actionable. 
The  plaintiffs  brought  their  action  for  an  injunction  to  restrain  the 
railway  company  from  carrying  on  their  cattle  traffic  at  the  yard  in 
question  so  as  to  be  a  nuisance  to  the  plaintiffs.  North,  J.,  granted 
an  ioj auction  (1883),  25  Ch.  D.  423,  and  his  decision  was  upheld  by 
the  Court  of  Appeal  (1885),  29  Ch.  D.  89.  Both  North,  J.,  and  the 
Court  of  Appeal  considered  that  the  case  came  within  the  principal 
case,  mainly  on  the  ground  of  the  wide  latitude  given  to  the  company 
as  to  the  locality  of  the  yard.  The  case,  however,  was  taken  to  the 
House  of  Lords  (Londorif  Brighton^  and  South  Coast  Railway  Co.  v. 
Truman  (1885),  11  App.  Cas.  45,  65  L.  J.  Ch.  354,  54  L.  T.  250,  34 
W.  R.  657),  where  the  decision  of  the  Court  of  Appeal  was  reversed, 
the  House  holding  that  the  case  came  within  Hammersmith  Railway 
Co.  V.  Brand  (H.  L.  1869),  1  R.  C.  623  (L.  R.  4  H.  L.  171,  38  L.  J. 
Q.  B.  265),  and  cases  of  that  class,  and  not  within  the  principal  case. 
The  case  is  a  good  illustration  of  the  great  difficulty  there  sometimes 
is  in  deciding  whether  an  enabling  enactment  does  or  does  not  give 
compulsory  powers. 

In  National  Telephone  Co.  v.  Bakety  1893,  2  Ch.  186,  62  L.  J. 
Ch.  699,  68  L.  T.  283,  it  was  held  by  Kekewich,  J.,  that  a  tramway 
company  authorised  by  a  provisional  order  to  work  their  tramway  by 
electricity  were  justified  in  so  working  their  tramway,  notwithstanding 
that  they  thereby  caused  electrical  disturbances  in  the  wires  of  a  tele- 
phone company,  though  in  the  opinion  of  the  learned  Judge  the  damage 
to  the  telephone  company  would  have  been  actionable  but  for  the  pro- 
visional order.  The  case  is  a  very  interesting  one,  though  more  with 
reference  to  the  question  whether  the  electrical  disturbance  in  the 
telephone  wires  constituted  damage  of  an  actionable  character  than 
with  reference  to  the  effect  of  the  provisional  order  in  justifying  that 
disturbance. 

In  Rapier  v.  London  Tramways  Co.  (C.  A.),  1893,  2  Ch.  688,  63 
L.  J.  Ch.  36,  69  L.  T.  361,  the  defendants,  a  tramway  company  author- 
ised by  their  Act  to  lay  down  and  construct  tramways,  built  stables  for 
their  horses  which  caused  a  nuisance  to  the  plaintiffs.     The  company's 
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Act  gave  no  compulsory  powers  for  taking  lands,  and  contained  no 
express  reference  to  stables.  It  was  held  that  the  company  could  not 
justify  the  nuisance  caused  to  the  plaintiffs,  as  their  Act  could  not  be 
construed  as  authorising  such  a  nuisance. 

In  Shelf er  v.  City  of  London  Electric  Lighting  Co.  (C.  A.  1894), 
13  R.  C.  78  (1895,  1  Ch.  287,  64  L.  J.  Ch.  216,  72  L.  T.  34,  43  W. 
R.  238),  the  defendants  who  were  acting  under  the  Electric  Lighting 
Acts,  1882  and  1888  (45  &  46  Vict.,  c.  56;  51  &  52  Vict.,  c.  12),  and  a 
provisional  order  made  under  these  Acts,  were  held  not  to  be  justified 
in  causing  a  nuisance  to  the  plaintiffs  by  the  vibration  due  to  their 
engines.  There  was  a  clause  in  the  provisional  order  which  rendered 
the  arguments  on  behalf  of  the  defendants  almost  hopeless  ;  but  the 
Court  expressed  the  opinion  that,  apart  from  that  clause,  the  Acts  them- 
selves did  not  justify  the  undertakers  in  causing  a  nuisance  by  the  use 
of  the  works,  though,  subject  to  any  provision  to  the  contrary  in  the 
provisional  order,  they  did  justify  them  in  causing  a  nuisance  by  the 
construction  of  the  works. 

AMERICAN  NOTES. 

Mr.  ViTood  in  his  work  on  Nuisances,  sect.  753,  states  the  law  to  be  that 
a  person  or  corporation  authorized  by  law  to  do  a  particular  thing  is  not 
indictable  for  a  nuisance  arising  therefrom  as  a  natural  and  probable  result ; 
but  **  if  the  nuisance  is  not  the  necessary  result  of  the  act  or  work  author- 
ized, or  if  it  might  be  exercised  in  such  a  way  as  to  obviate  the  nuisance, 
legislative  authority  will  not  be  inferred  from  the  grant  to  create  the 
nuisance,  and  will  not  operate  as  a  protection  or  excuse  therefor  either 
against  an  indictment  or  a  suit  in  behalf  of  the  public  at  law  or  in  equity  to 
abate  the  nuisance."  Judge  Dillon  says  a  municipal  corporation  has  no 
right  to  license  or  maintain  a  nuisance.  (Mun.  Corp.,  sect.  374  n.,  378  n.) 
This  doctrine  is  fortified  by  Richardson  v.  Vermont  Cent,  R,  Co^  25  Vermont, 
465;  60  Am.  Dec.  283;  Pine  Cityv.  Munch,  42  Minnesota,  342;  6  Lawyers' 
Rep.  Annotated,  763;  Worster  v.  Forty-second  St.  R.  Co.,  50  New  York,  203; 
Memphis,  S^c.  R.  Co,  v.  Hicks,  5  Sneed  (Tennessee),  427;  Hampden  v.  New 
Haven  R.  Co.,  27  Connecticut,  158;  Johnson  v.  Atlantic  R.  Co.,  35  New 
Hampshire,  569 ;  69  Am.  Dec.  560 ;  Sahin  v.  Vt.  Cent.  R.  Co.,  25  Vermont, 
863 ;  PUtsburgh,  j-c.  R.  Co.  v.  Gilleland,  56  Penn.  State,  445 ;  94  Am.  Dec. 
97;  SlaUen  v.  Des  Moines  Valley  R.  Co.,  29  Iowa,  154;  4  Am.  Rep.  205; 
Terre  Haute,  j-c.  R.  Co.  v.  McKinley,  33  Indiana,  274 ;  Taylor  v.  Grand  Trunk 
R.  Co.,  48  New  Hampshire,  304;  2  Am.  Rep.  229;  King  v.  Morris  Sf  Essex 
R.  Co.,  18  New  Jersey  Equity,  397 ;  Jackson  v.  Chicago,  (re  R.  Co.,  81  Iowa, 
176;  7  Am.  Rep.  120;  Kellogg  v.  Chicago,  (re.  R.  Co.,  26  Wisconsin,  223; 
7  Am.  Rep.  69;  Bedell  v.  Long  Island  R.  Co.,  44  New  York,  367;  4  Am. 
Rep.  688;  Bedford  v.  Hannibal,  ^c.  R.  Co.,  46  Missouri,  456;  First  Bapt. 
Church  V.  Railroad  Co,  6  Barbour  (New  York  Sup.  Ct.),  79;  Pennsylvania 
R.   Co.  y.LippincoU,  116  Penn.   State,  472;  2  Am.  Rep.  618;  Briegel  v. 
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Philadelphia,  135  Penn.  State,  451 ;  20  Am.  St.  Rep.  885;  C&y  of  Fort  Worth 
V.  Crawford,  74  Texas,  404 ;  15  Am.  St.  Rep.  840  and  notes,  845-849 ;  Bohan 
V.  Port  Jervis  Gas  Light  Co.,  122  New  York,  18 ;  9  Lawyers'  Rep.  Annotat-ed, 
711  and  notes,  713;  Pennsylvania  R.  Co,  v.  Angel,  41  New  Jersey  Equity, 
316;  Cogswell  v.  N.  Y,,  j-c.  R,  Co,,  108  New  York,  10;  Aldworth  v.  City  of 
Lynn,  158  Massachusetts,  58;  10  Lawyers'  Rep.  Annotated,  210;  Baltimore 
jr  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  United  States,  817. 

In  Cogswell  v.  N,  Y,,  Sfc,  R.  Co.,  supra,  is  a  very  elaborate  examination 
of  this  question,  the  Court  quoting  largely  from  the  principal  case  in  the 
Queen's  Bench,  citing  also  Truman  {f  Truman  v.  Railway  Co.,  25  Ch.  Div. 
423,  and  observing :  "  It  is  undoubtedly  true  that  there  are  cases  in  which 
the  Legislature  in  the  public  interest  may  authorize  and  legalize  the  doing  of 
acts  resulting  in  consequential  injury  to  private  property,  without  providing 
compensation,  and  as  to  which  the  Legislative  sanction  may  be  pleaded  in 
bar  of  any  claim  for  indemnity.  Indeed  such  is  the  transcendent  power  of 
Parliament,  that  it  is  the  settled  doctrine  of  the  English  law  that  no  Court 
can  treat  that  as  a  public  or  private  wrong  which  Parliament  has  authorized, 
aud  consequently,  as  stated  by  Blackburn,  J.,  in  Hammersmith,  (fc.  Rail- 
way Co.  v.  Brand,  4  II.  L.  Cas.  (Eng.  &  Jr.  App.  171),  *  the  person  who  has 
sustained  a  loss  by  the  doing  of  that  act  is  without  remedy,  unless  in  so  far 
as  the  Legislature  has  thought  it  proper  to  provide  for  compensation.'  The 
legislative  power  in  this  country  is  subject  to  restriction,  but  nevertheless 
private  property  is  frequently  subjected  to  injury  from  the  execution  of 
public  powers  conferred  by  statute,  for  which  there  is  no  redress.  The  case 
of  consequential  injuries  resulting  from  street  improvements  authorized  by 
the  Legislature  is  a  familiar  example.  In  Radcliff  v.  Mayor,  ffc.  (supra), 
which  is  a  leading  case,  the  corporation  of  Brooklyn  laid  out,  opened,  and 
graded  a  street,  under  authority  contained  in  the  charter,  and  the  Court  held 
that,  in  the  absence  of  negligence,  the  city  was  not  liable  for  consequential 
damages  suffered  by  the  plaintiff  from  the  sliding  down  of  his  land,  caused 
by  the  cutting  down  of  the  street,  and  thereby  removing  the  lateral  support. 
The  Court  in  its  opinion  declared  that  it  had  never  been  considered  that 
consequential  damages  to  private  property,  resulting  from  the  opening  and 
improving  streets  or  highways,  or  other  work  of  a  public  nature,  could  be 
recovered.  The  case  has  been  frequently  followed,  and  its  authority  com- 
pletely established  by  repeated  decisions  in  this  State.  It  is  an  application 
of  a  principle  well  settled,  that  private  interests  must  yield  to  the  public 
welfare,  but  the  case  carries  to  the  utmost  limit  the  right  of  the  Legislature, 
for  public  reasons,  to  interfere  with  private  property  to  the  injury  of  the 
owner,  without  making  compensation." 

"  The  case  of  Bellinger  v.  New  York  Central  Railroad  Co.  is  perhaps  the 
strongest  case  to  be  found  in  our  reports  of  the  application  of  the  doctrine 
that  a  statutory  authority  justifies  acts  which  otherwise  would  give  a  right 
of  action.  But  it  will  be  noticed  that  it  was  a  case  where  the  line  of  the 
road  was  fixed  by  the  charter.  It  was  necessary,  in  constructing  the  road  on 
that  line,  to  cross  the  creek  on  a  bridge,  and  the  low  lands  upon  an  embank- 
ment.   The  flooding  of  the  plaintifPs  premises  was  an  unusual  occurrence. 
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and  the  evidence  was  very  Blight  that  it  was  caused  by  the  stractures  of  the 
defendant.  It  was  under  these  circumstances  that  the  Court  reached  the 
conclusion  that  the  damages  suffered  by  the  plaintiff  were  not  recoverable 
in  the  absence  of  negligence  on  the  part  of  the  defendant  in  the  construction 
of  the  road. 

*<fiut  the  statutory  sanction  which  will  justify  an  injury  to  private 
property  must  be  express,  or  must  be  given  by  clear  and  unquestionable 
implication  from  the  powers  expressly  conferred,  so  that  it  can  fairly  be  said 
that  the  Legislature  contemplated  the  doing  of  the  very  act  which  occasioned 
the  injury.  This  is  but  an  application  of  the  reasonable  rule  that  statutes 
in  derogation  of  private  rights,  or  which  may  result  in  imposing  burdens 
upon  private  property,  must  be  strictly  construed,  for  it  cannot  be  presumed, 
from  a  general  grant  of  authority,  that  the  Legislature  intended  to  authorize 
acts  to  the  injury  of  third  persons,  where  no  compensation  is  provided, 
except  upon  condition  of  obtaining  their  consent. 

**This  construction  of  statutory  powers  applies  with  peculiar  force  to 
grants  of  corporate  powers  to  private  corporations,  which  are  set  up  as 
a  justification  of  corporate  acts  to  the  detriment  of  private  property.  In  the 
case  of  Gardner  v.  Trustees  of  the  Village  of  Newburgh  (2  Johns.  Ch.  162), 
the  Chancellor  granted  an  injunction  to  prevent  the  village  of  Newburgh 
from  diverting  the  water  of  a  stream,  under  an  Act  of  the  Legislature  which 
authorized  in  general  terms  the  taking  of  water  for  the  use  of  the  village, 
and  which  provided  for  compensation  to  the  owner  of  land  on  which  the 
spring  or  source  of  supply  was  situated,  but  made  no  compensation  to  the 
owner  of  land  below,  through  which  the  stream  passed.  When  this  case 
arose  there  was  no  provision  in  the  Constitution  of  the  State  prohibiting 
the  taking  of  private  property  for  public  use  without  compensation.  But 
the  Chancellor  held  that  the  making  of  comx)ensation  was  an  indispensable 
attendant  of  the  exercise  of  the  public  right,  and  what  is  more  material  to 
our  present  purpose,  he  declared  that  the  Legislature  could  not  have  intended 
by  the  general  powers  conferred,  to  violate  or  interfere  with  private  rights. 
The  same  principle  is  stated  with  unusual  force  of  language  by  Chief  Justice 
Marshall  in  United  States  v.  Fisher  (2  Cranch,  390).  He  says :  *  Where 
rights  are  infringed,  where  fundamental  principles  are  overthrown,  where 
the  general  system  of  laws  are  departed  from,  the  legislative  intention  must 
be  expressed  with  irresistible  clearness  to  induce  a  Court  of  justice  to 
suppose  a  design  to  effect  such  objects.'  What  may  be  a  sufficient  statutory 
sanction  for  acts  which  injuriously  affect  general  public  rights  or  individual 
property  is  illustrated  by  cases  which  hold  an  authority  to  construct  a  rail- 
road, and  use  locomotives  thereon,  takes  away  any  remedy  by  indictment  or 
private  action  for  such  consequences  as  necessarily  result  from  the  use  of 
locomotives,  such  as  noise,  vibration,  &c.,  although  no  compensation  is  pro- 
vided. (Rex  V.  Pease,  4  Bam.  &  Adol.  30;  Vaugkan  v.  Taff  Vale  R.  Co.^ 
6  Hurl.  &  Norm.  679;  Hammersmith  Ry.  Co>  v.  Brand,  supra)" 

The  authoritative  case  of  Baltimore,  Sfc,  R.  Co>  v.  Fifth  Baptist  Church, 
supra,  was  where  religious  services  were  disturbed  by  the  noisy  operations 
of  the  neighboring  rulroad  on  Sunday,  and  the  value  of  its  property  was 
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diminished  by  reason  thereof.  Mr.  Justice  Field  said :  ^*  It  is  no  answer  to 
the  action  of  the  plaintiff  that  the  railroad  company  was  authorized  by  act 
of  Congress  to  bring  its  track  within  the  limits  of  the  city  of  Washington, 
and  to  construct  such  works  as  were  necessary  and  expedient  for  the  com- 
pletion and  maintenance  of  its  road,  and  that  the  engine-house  and  repair- 
shop  in  question  were  thus  necessary  and  expedient;  that  they  are  skilfully 
constructed;  that  the  chinmeys  of  the  engine-house  are  higher  than  required 
by  the  building  regulations  of  the  city,  and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  business  in  them  will  permit. 

'^  In  the  first  place,  the  authority  of  the  company  to  construct  such  works 
as  it  might  deem  necessary  and  expedient  for  the  completion  and  mainten- 
ance of  its  road  did  not  authorize  it  to  place  them  wherever  it  might  think 
proper  in  the  city,  without  reference  to  the  property  and  rights  of  others. 
Jis  well  might  it  be  contended  that  the  Act  permitted  it  to  place  them  imme- 
diately in  front  of  the  President's  house  or  of  the  Capitol,  or  in  the  most 
densely  populated  locality.  Indeed,  the  corporation  does  assert  a  right  to 
place  its  works  upon  property  it  may  acquire  anywhere  in  the  city. 

"  Whatever  the  extent  of  the  authority  conferred,  it  was  accompanied 
with  this  implied  qualification,  that  the  works  should  not  be  so  placed  as  by 
their  use  to  unreasonably  interfere  with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  property.  Grants  of  privileges  or 
powers  to  corporate  bodies,  like  those  in  question,  confer  no  license  to  use 
them  in  disregard  of  the  private  rights  of  others,  and  with  immunity  for 
their  invasion.  The  great  principle  of  the  common  law,  which  is  equally 
the  teaching  of  Christian  morality,  so  to  use  one's  property  as  not  to  injure 
others,  forbids  any  other  application  or  use  of  the  rights  and  powers 
conferred. 

"  Undoubtedly  a  railway  over  the  public  highways  of  the  District,  includ- 
ing the  streets  of  the  city  of  Washington,  may  be  authorized  by  Congress, 
and  if,  when  used  with  reasonable  care,  it  produces  only  that  incidental 
inconvenience  which  unavoidably  foUows  the  additional  occupation  of  the 
streets  by  its  cars,  with  the  noises  and  disturbances  necessarily  attending 
their  use,  no  one  can  complain  that  he  is  incommoded.  Whatever  conse- 
quential annoyance  may  necessarily  follow  from  the  running  of  cars  on  the 
road  with  reasonable  care  is  damnum  absque  injuria.  The  private  incon- 
venience in  such  case  must  be  suffered  for  the  public  accommodation. 

"  But  the  case  at  bar  is  not  of  that  nature.  It  is  a  case  of  the  use  by  the 
railroad  company  of  its  property  in  such  an  unreasonable  way  as  to  disturb 
and  annoy  the  plaintiff  in  the  occupation  of  its  church  to  an  extent  rendering 
it  uncomfortable  as  a  place  of  worship.  It  admits  indeed  of  grave  doubt 
whether  Congress  could  authorize  the  company  to  occupy  and  use  any 
premises  within  the  city  limits,  in  a  way  which  would  subject  others  to 
physical  discomfort  and  annoyance  in  the  quiet  use  and  enjoyment  of  their 
property,  and  at  the  same  time  exempt  the  company  from  the  liability  to 
suit  for  damages  or  compensation,  to  which  individuals  acting  without  such 
authority  would  be  subject  under  like  circumstances.  Without  expressing 
any  opinion  on  this  point,  it  is  sufficient  to  observe  that  such  authority  would 
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not  jostify  an  invasion  of  others'  property,  to  an  extent  which  would  amount 
to  an  entire  deprivation  of  its  use  and  enjoyment,  without  compensation  to 
the  owner.  Nor  could  such  authority  be  invoked  to  justify  acts,  creating 
physical  discomfort  and  annoyance  to  others  in  the  use  and  enjoyment  of 
their  property,  to  a  less  extent  than  entire  deprivation,  if  different  places 
from  those  occupied  could  he  used  by  the  corporation  for  its  purposes, 
without  causing  such  discomfort  and  annoyance. 

**  The  acts  that  a  Legislature  may  authorize,  which,  without  such  authoriz- 
ation, would  constitute  nuisances,  are  those  which  affect  public  highways 
or  public  streams,  or  matters  in  which  the  public  have  an  interest  and  over 
which  the  public  have  control.  The  legislative  authorization  exempts  only 
from  liability  to  suits,  civil  or  criminal,  at  the  instance  of  the  State ;  it  does 
not  affect  any  claim  of  a  private  citizen  for  damages  for  any  special  incon- 
venience and  discomfort  not  experienced  by  the  public  at  large. 

"  Thus  in  Sinnickson  v.  Johnsons,  2  Harr.  (N»  J.),  at  151,  it  was  held  by  the 
Supreme  Court  of  New  Jersey  that  an  Act  of  the  Legislature  authorizing  an 
individual  to  erect  a  dam  across  a  navigable  water  constituted  no  defence 
to  an  action  for  damages  for  an  overflow  caused  by  the  dam.  'It  may  be 
lawful,'  said  the  Court,  *  for  him  (the  grantee  of  the  power)  and  his  assignee 
to  execute  this  Act,  so  far  as  the  public  interests,  the  rights  of  navigation, 
fishing,  &c.,  are  concerned,  and  he  may  plead,  and  successfully  plead,  the 
Act  to  any  indictment  for  a  nuisance,  or  against  any  complaint  for  an 
infringement  of  the  public  right,  but  cannot  plead  it  as  a  justification  for 
a  private  injury  which  may  result  from  the  execution  of  the  statute.' 

"  In  Crittenden  v.  Wilson,  5  Cow.  165,  it  was  held  by  the  Supreme  Court  of 
New  York  that  an  Act  authorizing  one  to  build  a  dam,  on  his  own  land,  upon 
a  creek  or  river  which  was  a  public  highway,  merely  protected  him  from  in- 
dictment for  a  nuisance.  If,  said  the  Court,  there  had  been  no  express  provi- 
sion in  the  Act  for  the  payment  of  damages,  the  defendant  would  still  have 
been  liable  to  pay  them,  and  the  effect  of  the  grant  was  merely  to  authorize 
the  defendant  to  erect  a  dam,  as  he  might  have  done,  if  the  stream  had  been 
his  own,  without  a  grant.  In  such  a  case  he  would  have  been  responsible  in 
damages  for  all  the  injury  occasioned  by  it  to  others. 

**  In  Brown  v.  Cayuga,  d^c.  Railroad  Company,  12  N.  Y.  486,  the  company 
was  sued  for  overflowing  plaintiff's  land  by  means  of  a  cut  through  the  banks 
of  a  stream  which  its  road  crossed.  It  pleaded  authority  by  its  charter  to 
cross  highways  and  streams,  and  that  the  cut  in  question  was  necessary  to  the 
construction  and  maintenance  of  the  road.  But  it  was  held  that  the  company 
was  liable  for  damages  caused.  <  It  would  be  a  great  stretch,'  said  the  Court, 
*  upon  the  language,  and  an  unwarrantable  imputation  upon  the  wisdom  and 
justice  of  the  Legislature,  to  hold  that  it  imports  an  authority  to  cross  the 
streams  in  such  a  manner  as  to  be  the  cause  of  injury  to  others'  adjoining 
property.*  And  so  the  Court  adjudged  that  the  company  was  under  the  same 
obligation  as  a  private  owner  of  the  land  and  stream,  had  he  bridged  it ;  and 
that  the  right  g^nted  to  bridge  the  stream  gave  no  immunity  for  damages 
which  the  excavation  of  its  banks  for  that  purpose  might  cause  to  others. 

'*  In  Commonwealth  v.  Kidder,  in  the  Supreme  Court  of  Massachusetts,  107 
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Mass.  ISS,  a  statute  of  that  State  authorized  the  storage,  keeping,  manufac- 
ture, and  refining  of  crude  petroleum  or  any  of  its  products  in  detached  and 
properly  ventilated  buildings,  specially  adapted  to  that  purpose;  and  it  was 
held  that  it  did  not  justify  the  refining  of  petroleum  at  any  place,  where  a 
necessary  consequence  of  the  manufacture  was  the  emission  of  vapors  which 
constitute  a  nuisance  at  common  law  by  their  unwholesome  and  offensive 
nature. 

*'  Numerous  other  decisions  from  the  Courts  of  the  several  States  might 
be  cited  in  support  of  the  position  that  the  grant  of  powers  and  privileges  to 
do  certain  things  does  not  carry  with  it  any  immunity  for  private  injuries 
which  may  result  directly  fi'om  the  exercise  of  those  powers  and  privileges." 


No.  17.  — GOLDSMID  v.  TUNBRIDGE  WELLS  IMPROVE- 
MENT COMMISSIONERS. 

(c.  A.  1866.) 

No.  18.  — GLOSSOP  V.  HESTON  AND  ISLEWORTH 
LOCAL  BOARD. 

(0.  A.  1879.) 

RULE. 

A  LOCAL  board  constituted  under  an  Act  of  Parliament 
relating  to  local  government,  if  they  cause  a  nuisance  by 
any  act  which,  independently  of  the  statute,  would  have 
given  a  cause  of  action  to  any  person,  may  be  made  liable 
in  damages  or  restrained  by  injunction,  unless  they  can 
show  a  justification  under  the  powers  of  the  Act ;  but  if  the 
ground  of  action  against  the  board  is  substantially  a  com- 
plaint that  they  have  not  used  the  powers  under  their  Acts 
to  abate  a  nuisance  of  long  standing,  semhle  that  the  rem- 
edy, if  any,  is  by  prerogative  writ  of  mandamus^  after 
demand  and  refusal. 

Ooldsmid  y.  Tunbridge  Weill  Improvement  Commissionen. 

L.  R.  1  Ch.  349-^55  (s.  c.  85  L.  J.  Ch.  382  ;  14  L.  T.  154 ;  14  W.  R.  562). 

[349]   Injunction,  —  Nuisa/nce,  —  Sewage.  —  Increa»ifng  If^ry.  —  Sdeniifie 

Evidence. 

The  sewage  of  a  town  had  for  many  years  been  drained  by  commissioners 
acting  under  a  local  Act  of  Parliament  into  a  stream  passing  through  the  plain- 
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tiff's  land,  which  was  beyond  their  district,  without  perceptibly  poUutiDg  it. 
But  for  some  years  before  the  filing  of  the  bill,  in  consequence  of  the  increase  of 
the  town,  the  stream  became  perceptibly  polluted,  and  continued  to  increase 
in  impurity.  Decree  of  the  Master  of  the  Kolls  restraining  the  commis- 
sioners from  draining  the  town  into  the  stream  so  as  to  pollute  the  water  to  the 
injury  of  the  plaintiff  affirmed. 

Assuming  that  a  prescriptive  right  could  be  acquired  of  draining  the  sewage 
into  the  stream  to  the  injury  of  the  plaintiff,  it  could  only  be  acquired  by  the 
continuance  of  a  perceptible  amount  of  injury  for  twenty  years. 

Although  the  fact  of  prospective  nuisance  is  not  in  itself  a  ground  for  the 
interference  of  the  Court,  yet  if  some  degree  of  present  nuisance  exists,  the 
Court  will  take  into  account  its  probable  continuance  and  increase. 

Observations  on  the  weight  to  be  attached  to  the  conclusions  of  scientific 
witnesses. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Eolls. 
[The  following  is  a  short  statement  of  the  facts.] 

The  plaintiff,  Mr.  F.  D.  Goldsmid,  was  the  tenant  for  life  of  a 
mansion  and  estate  near  Tunbridge  Wells,  called  Somerhill.  The 
defendants  were  Commissioners  for  the  Improvement  of  Tunbridge 
Wells,  under  a  local  Act  of  the  9  &  10  Vict.,  which  gave  full 
*  powers  to  drain  the  town,  to  make  sewers,  and  to  turn  [*  350] 
any  drain  or  sewer  into  a  common  ditch  or  watercourse. 

In  the  execution  of  the  powers  of  their  Act,  the  defendants 
drained  the  greater  part  of  the  town  into  a  brook  called  Calverley 
Brook,  which  afterwards  passed  through  the  plaintiflTs  estate,  and 
supplied  the  water  of  an  ornamental  lake  in  his  park.  When  the 
plaintiff  came  into  possession  of  the  estate  in  1859,  the  water  of 
Calverley  Brook,  although  at  that  time  it  received  some  of  the 
drainage  of  the  town,  and  also  of  the  farms  lying  between  Tun- 
bridge Wells  and  Somerhill,  was  fit  for  domestic  use ;  but  since 
that  time,  and  especially  for  the  last  three  or  four  years,  as  the 
town  increased  in  size,  the  amount  of  sewage  flowing  into  the 
stream  had  greatly  increased,  and  the  plaintiflf  complained  that 
the  water  had  become  foul  and  unwholesome.  The  plaintiff  ac- 
cordingly filed  the  present  bill,  praying  that  the  defendants  might 
be  restrained  from  permitting  the  sewage  draining  from  the  town 
of  Tunbridge  Wells  to  flow  into  Calverley  Brook,  or  to  pollute  the 
water  of  the  plaintiff's  lake  and  mill  stream. 

Considerable  evidence  was  produced  on  both  sides,  from  scientific 
and  other  persons,  as  to  the  condition  of  the  water  in  the  brook  as  it 
passed  through  the  plaintiff's  land,  and  also  at  the  Powder  Mill,  and 
other  points  which  lay  between  the  plaintiff's  land  and  the  town. 
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The  Master  of  the  Eolls,  before  whom  the  cause  was  heard  on 
motion  for  decree,  granted  the  relief  prayed  by  the  bill,  and  from 
this  decision  the  defendants  appealed. 

Mr.  Eolt,  Q.  C,  Mr.  Baggallay,  Q.  C,  and  Mr.  Eenshaw,  for  the 
plaintiff:  — 

The  fact  of  a  certain  measure  of  contamination  of  the  water 
having  existed  for  a  length  of  time  will  not  legalise  an  increased 
pollution.  Wood  v.  Waud,  3  Ex.  748.  Nor  is  the  slightness  of 
the  nuisance  at  the  present  time  a  reason  for  refusing  the  injunc- 
tion, if  continuance  is  threatened.  Attorney-General  v.  Sheffield  Gas 
Consumers'  Company,  3  D.,  M.  &  G.  304.  The  sensible  pollution  of 
the  stream  is  only  of  a  recent  date,  but  if  the  defendants  are  not 
restrained,  they  may  in  time  acquire  a  prescriptive  right, 
[*  351]  and  the  *  plaintifif  will  be  too  late.  The  statutory  powers  of 
the  defendants  confer  no  right  to  pollute  the  stream  of  the 
plaintiff,  or  to  injure  his  property  which  is  beyond  their  district. 
Nor  does  the  public  benefit  justify  private  injury.  Stockport  Water- 
works  Company  v.  Potter ^  7  H.  &  N.  160 ;  AttorTiey-General  v. 
Mayor  of  Kingston,  13  W.  R.  888 ;  Bamford  v.  Tumley,  3  B.  &  S. 
62 ;  Attorney-General  v.  Metropolitan  Board  of  Works,  1  H.  &  M. 
298 ;  Cator  v.  Lewisham  Board  of  Works,  11  Jur.  (N.  S.)  340;  Attor- 
ney-General V.  Council  of  Borough  of  Birmingham,  4  K.  &  J.  528. 

Mr.  Selwyn,  Q.  C,  and  Mr.  J.  Pearson,  for  the  defendants :  — 

The  defendants  have  already  acquired  a  prescriptive  right  to 
drain  the  town  into  the  Calverley  Brook.  But  if  this  were  not  so, 
there  is  no  proof  of  any  substantial  injury  to  the  plaintiff  caused 
by  the  defendants'  works.  According  to  the  evidence  of  the 
scientific  witnesses,  the  contamination  of  the  lake  is  attributable 
to  other  causes.  The  defendants  have  a  prim&  facie  right  to  use 
the  stream  for  drainage  purposes.  The  injury  proved  by  the  plain- 
tiff 18  very  trifling.  The  real  ground  of  his  application  to  the  Court 
is  possible  injury  in  future ;  this  is  no  ground  for  the  interference 
of  the  Court.  The  plaintiff  must  prove  present  substantial  damage, 
such  injury  as  would  entitle  him  to  damages  in  an  action  at  law. 
£arl  of  Ripon  v.  Hdbart,  3  My.  &  K.  169  ;  Mayor  of  Liverpool  v. 
Chorley  Waterworks  Company,  2  D.,  M.  &  G.  852 ;  Clarke  v.  Clark, 
L.  E.  1  Ch.  16  ;  Durell  v.  Pritchard,  L.  E.  1  Ch.  244 ;  Mmhirst 
V.  Spencer,  2  Mac.  &  G.  45;  Emhrey  v.  Owen,  6  Ex.  353 ;  Sampson 
V.  Hoddinott,  1  C.  B.  (N.  S.)  590 ;  Miner  v.  Gilmour,  12  Moo.  P. 
C.  131. 

Mr.  Eolt,  in  reply. 
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March  24.  Sir  G.  J.  Turner,  L  J.,  after  stating  the  facts  of  the 
case,  and  the  decree  of  the  Master  of  the  Eolls,  continued :  — 

It  is  from  this  decree  that  the  present  appeal  has 
been  brought  by  *  the  defendants.  The  argument  on  [*  352] 
this  appeal  turned  mainly  upon  the  questions  whether  the 
discharge  by  the  defendants  amounted  to  or  occasioned  a  nuisance 
presently  affecting  the  plaintiff's  estate;  and  if  it  did  not,  then 
whether  the  continuance  of  the  discharge  would  result  in  pro- 
ducing such  a  nuisance;  and  in  either  case,  whether  the  nature 
and  extent  of  the  nuisance,  present  or  prospective,  was  such  as 
that  this  Court  ought  now  to  interfere  by  injunction  to  prevent 
the  discharge.  But  in  the  course  of  the  argument  upon  these 
points,  it  was  suggested  on  the  part  of  the  plaintiff,  that  unless 
this  Court  interposed,  a  prescriptive  right  to  discharge  the  sew- 
age into  the  stream,  to  the  prejudice  of  the  plaintiff's  estate,  might 
be  acquired  by  the  defendants ;  to  which  it  was  answered  on  the 
part  of  the  defendants,  that  such  prescriptive  right,  if  it  could  at 
all  be  acquired,  had  been  already  acquired  by  them.  It  will  be 
convenient,  therefore,  first  to  dispose  of  this  point,  and  I  am  of 
opinion  that  the  defendants  have  not  acquired  any  such  prescrip- 
tive right.  I  assume,  but  without  meaning  to  give  any  opinion 
upon  the  point,  that  such  a  right  might  well  be  acquired,  but 
then  I  think  that  it  could  be  acquired  only  by  a  continuance  of 
the  discharge  of  the  sewage  prejudicially  affecting  the  estate,  at 
least  to  some  extent,  for  the  period  of  twenty  years,  and  I  think 
that  the  evidence  sufficiently  shows  that  the  discharge  has  not 
prejudicially  affected  the  estate  for  so  long  a  period. 

This  point,  therefore,  may  be  laid  aside,  and  in  disposing  of  the 
case  we  may  also  assume  that  if  the  fouling  of  the  stream  by  the 
defendants  amounts  to  a  nuisance  at  law,  and  if  this  nuisance 
seriously  affects  the  estate,  this  Court  ought  to  interfere  to  pre- 
vent it. 

There  is  not,  so  far  as  I  can  find,  anything  in  the  provisions  of 
the  Acts  of  Parliament  under  which  the  defendants  are  acting, 
to  authorise  them  to  commit  a  nuisance  upon  property  beyond 
the  range  of  their  jurisdiction.  They  could  not  possibly,  so  far 
as  I  can  see,  be  justified  in  discharging  the  whole  of  the  sewage 
of  Tunbridge  Wells  bodily  upon  land  not  belonging  to  them,  and 
lying  immediately  beyond  the  limite  to  which  their  powers  extend ; 
and  if  they  have  no  right  to  do  this,  neither  can  they,  as  it  seems 
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to  me,  have  the  right  to  send  down  the  sewage  upon  an  estate 
which,  although   more   distant,  would   be   prejudicially  affected 

by  it. 
[•  353]  *  We  come,  then,  to  the  questions  above  proposed,  the 
first  of  which,  the  question  of  present  nuisance,  is  purely  a 
question  of  fact,  depending  upon  the  weight  of  the  evidence  upon 
the  one  side  and  upon  the  other.  There  are  two  distinct  branches 
of  the  evidence :  first,  what  may  be  called  the  scientific  evidence ; 
and,  secondly,  the  evidence  which  points  to  the  facts  as  they  actually 
stand.  Speaking  with  all  possible  respect  to  the  scientific  gentle- 
men who  have  given  their  evidence,  and  as  to  whom  it  is  but  just 
to  say  that  they  have  dealt  with  the  case  most  ably  and  most  im- 
partially, I  think  that  in  cases  of  this  nature  much  more  weight  is 
due  to  the  facts  which  are  proved  than  to  conclusions  drawn  from 
scientific  investigations.  The  conclusions  to  be  drawn  from  scien- 
tific investigations  are,  no  doubt,  in  such  cases  of  great  value  in 
aid  or  in  explanation  and  qualification  of  the  facts  which  are 
proved,  but  in  my  judgment  it  is  upon  the  facts  which  are  proved, 
and  not  upon  such  conclusions,  the  Court  ought  in  these  cases 
mainly  to  rely.  I  think  so  the  more  strongly  in  this  particular 
case,  because  it  is  obvious  that  the  scientific  examinations  which 
have  been  made  of  the  water  of  this  brook  must  have  depended 
much  upon  the  state  of  circumstances  which  existed  at  the  times 
when  those  investigations  took  place.  They  might  well  have  been 
affected  by  the  force  of  the  stream  at  the  times  of  investigation, 
and  probably  by  the  state  of  the  weather,  as  tending  or  not  tending 
to  the  diffusion  or  dispersion  of  noxious  smells.  In  my  view  of 
this  case,  therefore,  the  scientific  evidence  ought  to  be  considered 
as  secondary  only  to  the  evidence  as  to  the  facts. 

How,  then,  does  this  case  stand  as  to  the  facts?  There  are 
many  witnesses  on  the  part  of  the  plaintiff,  who  depose  to  the  fact 
that,  until  within  the  last  few  years,  the  water  of  this  brook  was 
fit  to  be  used,  and  was  used,  by  them  for  drinking  and  for  domestic 
purposes,  and  that  it  cannot  now  be  so  used.  Some  of  these  wit- 
nesses speak  to  the  state  of  the  water  above  and  others  of  them  to 
its  state  below  the  Powder  Mill. 

[His  Lordship  then  entered  into  an  examination  of  the  evidence, 
and  continued :  — ] 

Upon  the  fair  result  of  the  evidence  on  both  sides  it  seems 
to  me  that  the  just  conclusion  to  be  drawn  from  it  is  that  the 
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solid  •  sewage  is  almost  if  not  wholly  deposited  before  the  [*  354]  * 
stream  reaches  Great  Lodge,  but  that  the  liquid  sewage 
passes  on  and  befouls  the  stream  as  well  above  as  below  the 
Powder  Mill.  Then,  looking  to  the  scientific  evidence  in  connec- 
tion with  the  facts  that  are  proved,  it  seems  to  me  that  the  evi- 
dence of  the  scientific  witnesses  on  the  part  of  the  plaintiff  tends 
much  to  corroborate  these  conclusions,  and  that  the  evidence  of  the 
scientific  witnesses  on  the  part  of  the  defendants  certainly  does 
not  displace  them.  The  defendants  have  attempted  to  refer  the 
foulness  of  the  water  of  the  brook  to  other  causes,  but  in  my  opin- 
ion the  evidence  on  the  part  of  the  plaintiff  far  outweighs  that  on 
the  part  of  the  defendants  upon  this  branch  of  the  case.  Upon 
the  whole,  therefore,  my  opinion  is  that  the  plaintiff  has  estab- 
lished the  existence  of  a  nuisance,  presently  affecting  the  estate, 
by  the  water  of  the  brook  being  befouled  by  the  sewage  discharged 
by  the  defendants  into  it 

Then,  as  to  the  second  question,  —  that  of  prospective  nuisance, 
—  I  am  satisfied  upon  the  evidence  that  the  nuisance  in  this  case 
has  been  and  is  increasing,  and  in  all  probability  will  continue  to 
increase ;  and,  although  I  am  not  prepared  to  say  that,  if  this  case 
rested  upon  prospective  nuisance  only,  enough  is  proved  to  warrant 
the  interference  of  this  Court,  I  am  by  no  means  disposed  to  think 
tliat  where  some  degree  of  nuisance  is  proved  to  exist,  and  to  have 
been  increasing,  the  Court  in  determining  whether  it  should  inter- 
fere ought  not  to  have  regard  to  the  prospect  of  its  further  contin- 
uance and  increase.  The  interference  of  the  Court  in  cases  of 
prospective  injury  very  much  depends,  as  I  apprehend,  upon  the 
nature  and  extent  of  the  apprehended  mischief,  and  upon  the  cer- 
tainty or  uncertainty  of  its  arising  or  continuing;  and  the  fact  of 
the  nuisance  having  commenced  raises  a  presumption  of  its  con- 
tinuance. 

This  brings  us  to  the  question  whether  the  nature  and  extent  of 
the  nuisance  in  this  case  is  such  that  this  Court  ought  to  interfere 
by  injunction  to  prevent  it.  I  have  throughout  felt  this  point  to 
be  one  of  some  difficulty.  I  adhere  to  the  opinion  which  was 
expressed  by  me  and  by  the  Lord  Chancellor  in  the  Attorney- 
General  v.  Sheffield  Gas  Consumers'  Company,  3  D.,  M.  &  G.  304, 
that  it  is  not  in  every  case  of  nuisance  that  this  Court 
should  interfere.  I  think  *  that  it  ought  not  to  do  so  in  [*  355] 
cases  in  which  the  injury  is  merely  temporary  and  trifling ; 
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but  I  think  that  it  ought  to  do  so  in  cases  in  which  the  injury  is 
permanent  and  serious:  and  in  determining  whether  the  injury 
is  serious  or  not,  regard  must  be  had  to  all  the  consequences  which 
may  flow  from  it  In  this  particular  case,  I  think  that  regard 
must  be  had  not  merely  to  the  comfort  or  convenience  of  the 
occupier  of  the  estate,  which  may  only  be  interfered  with  tempo- 
rarily and  in  a  partial  degree,  but  that  regard  must  also  be  had  to 
the  effect  of  the  nuisance  upon  the  value  of  the  estate,  and  upon 
the  prospect  of  dealing  with  it  to  advantage;  and  I  cannot  but 
think  that  the  value  of  this  estate,  and  the  prospect  of  advantage- 
ously dealing  with  it,  is  and  will  be  affected  by  the  continuance  of 
this  nuisance.  Upon  this  ground,  and  upon  the  ground  of  the  water 
of  the  brook  being  rendered  unfit  for  the  use  of  the  tenants  and 
occupiers  of  the  estate,  I  think  that  the  interference  of  the  Court 
in  this  case  was  due. 

The  defendants  relied,  not  by  way  of  bar  to  the  relief,  but  as  evi- 
dence of  there  being  no  substantial  injury,  upon  the  plaintiff  not 
having  sooner  applied  to  the  Court ;  but  I  think  the  delay  in  apply- 
ing to  the  Court  is  sufl&ciently  accounted  for  by  the  evidence. 
The  defendants  also  relied  much  upon  the  case  of  Mmhirst  v. 
Spencer,  2  Mac.  &  G.  45 ;  but  that  case  seems  to  me  to  be  quite 
distinguishable  from  the  present.  In  that  case,  as  I  understand  it, 
the  Court  was  of  opinion  that  there  having  been  no  trial  at  law, 
which  was  necessary  according  to  the  then  course  of  the  Court,  the 
nuisance  was  not  established,  and,  further,  that  no  injury  was 
proved ;  but  in  this  case,  I  think  there  is  proof  both  of  the  nuisance 
and  of  the  injury.  Upon  these  grounds,  my  opinion  agrees  with 
that  of  the  Master  of  the  Bolls  ;  and  I  think  that  this  appeal 
ought  to  be  dismissed,  and  dismissed  with  costs. 

Sir  J.  L.  Knight  Bruce,  L.  J.:  — 

I  am  of  the  same  opinion,  both  on  the  facts  and  on  the  law. 

OlosBop  V.  Heston  and  Isleworth  Local  Board. 

12  Ch.  D.  102-130  (8.  c.  49  L.  J.  Ch.  89 ;  40  L.  T.  736 ;  28  W.  R.  111). 

[102]  Nuisance,— PoUutian  of  Stream.  —  Local  Board.  —  Neglect  of  Public 
j)uty.  —  Mandamus.  —  Injunction.  —  Ptiblic  Health  Act,  1875  (88  <* 
89  Vict.y  c  55),  88.  15,  17,  19.  ^Judicature  Act,  1878,  s.  25,  8ub-8.  8. 

A  local  board,  under  the  Public  Health  Act,  1875,  causing  a  nuisance  by  any 
act  which,  independently  of  the  statute,  would  have  given  a  cause  of  action  to 
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any  person,  may  be  made  liable  in  damages,  or  be  restrained  by  injanction, 
unless  they  can  show  a  justification  under  the  powers  of  the  statute.  But  if  a 
local  board  do  no  act  themselves  to  cause  a  nuisance,  but  neglect  to  perform 
their  duty  of  providing  a  satisfactory  and  healthy  system  of  drainage,  it  is  no 
ground  of  action  by  an  individual  for  damages  or  an  injunction,  but  the  remedy 
is  by  prerogative  writ  of  mandamtts;  and  semble,  this  jurisdiction,  notwithstand- 
ing the  25th  section  of  the  Judicature  Act,  1878,  ought  not  to  be  exercised 
except  by  the  Queen's  Bench  Division. 

The  defendants  were  a  local  board  constituted  in  November,  1876,  under  the 
Public  Health  Act,  1875.  The  plaintiff  complained  that  for  some  time  before 
and  since  the  defendants  became  the  sanitary  authority,  sewage  was  allowed  to 
fall  into  a  stream  passing  near  his  residence  so  as  to  pollute  it  and  cause  a 
nuisance  to  him.  He  complained  to  the  defendants  in  May,  1876,  and  nothing 
having  been  done  he  brought  an  action  against  them  in  July,  1876,  for  damages 
and  an  injunction. 

Held  (reversing  the  judgment  of  Malins,  V.  C),  that,  assuming  that  an 
actionable  nuisance  existed,  as  the  defendants  had  themselves  done  no  act  to 
create  or  increase  it,  the  plaintiff  had  no  cause  of  action. 

Tlie  plaintiflf  in  this  action  was  Mr.  F.  H.  N.  Glossop,  the 
owner  and  occupier  of  a  house  and  pleasure-grounds  known  as 
Silver  Hall,  within  the  district  of  the  Local  Board  of  Heston 
and  Isle  worth,  claiming  an  injunction  against  the  Local  Board 
from  permitting  sewage,  or  water  polluted  by  sewage  or  other 
oflfensive  matter,  to  pass  through  the  drains  or  channels  under 
their  control  into  the  river  Crane  in  such  a  manner  as  to 
render  the  water  of  the  river  unfit  for  use  by  the  plaintiff,  and 
injurious  to  the  health  and  comfort  of  persons  residing  in  his 
house. 

The  river  Crane  is  an  ancient  watercourse  passing  through  the 
plaintiff's  pleasure-grounds,  and  at  a  distance  of  about  thirty  yards 
from  his  house. 

The  plaintiff  alleged  that  until  recently  the  water  of 
the  river  *had  been  clear  and  wholesome,  and  full  of  [*103] 
clean  feeding  fish,  but  that  now  it  had  become  polluted 
with  sewage,  which  had  rendered  it  a  nuisance,  and  injurious 
to  the  health  of  the  plaintiff  and  his  family.  He  alleged  that 
the  condition  of  the  stream  was  occasioned  by  the  sewage 
poured  into  it  from  the  drains  and  sewers  under  the  control  of 
the  defendants. 

Up  to  the  month  of  November,  1875,  the  sanitary  authority  of 
the  district  was  the  Rural  Sanitary  Authority  of  the  Brentford 
Union.     In  that  month  the  defendants  were  constituted  the  local 
VOL.  XVI.  —  88 


594  LOCAL  GOVEENMENT. 


'      ITo.  18.  —  COoMop  ▼.  Hetton  and  Ideworth  Local  Board,  13  Gh.  B.  108,  lOi. 

authority  for  the  parishes  of  Heston  and  Isleworth  under  the 
Public  Health  Act,  1875  (38  &  39  Vict,  c.  55). 

By  sect.  12  of  that  Act  aH  the  property,  real  and  personal,  of 
the  previous  sanitary  authorities  was  vested  in  the  local  authori- 
ties constituted  by  the  Act,  and  it  was  made  liable  for  all  obliga- 
tions and  liabilities  incurred  by  such  previous  authorities. 

By  sect.  13  all  existing  and  future  sewers  (with  certain  excep- 
tions) were  vested  in  the  local  authority. 

By  sect  15  it  was  enacted  that  "  Every  local  authority  shall 
keep  in  repair  all  sewers  belonging  to  them,  and  shall  cause  to  be 
made  such  sewers  as  may  be  necessary  for  efiFectually  draining 
their  district  for  the  purposes  of  this  Act' 

By  sect  16  the  local  authority  were  empowered  to  make  sewers 
within  their  district 

By  sect  17  it  was  provided  that  "  Nothing  in  this  Act  shall 
authorise  any  local  authority  to  make  or  use  any  sewer,  drain,  or 
outfall  for  the  purpose  of  conveying  sewage  or  filthy  water  into 
any  natural  stream  or  watercourse,  or  any  canal,  pond,  or  lake, 
until  such  sewage  or  filthy  water  is  freed  from  all  excrementitious 
or  other  foul  or  noxious  matter,  such  as  would  affect  or  deteriorate 
the  purity  and  quality  of  the  water  in  such  stream  or  watercourse, 
or  in  such  canal,  pond,  or  lake." 

Sect  19  enacted  that  **  Every  local  authority  shall  cause  the 
sewers  belonging  to  them  to  be  constructed,  covered,  ventilated, 
and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  health,  and  to 
be  properly  cleansed  and  emptied. " 

Sect  27  gave  them  power  to  construct  works  and  to  acquire 
land  for  the  purpose  of  disposing  of  and  disinfecting  the  sewage. 

Sect   28   gave   them  power,  with  the  sanction  of   the 
[*  104]  Local  *  Government  Board,  to  join  with  the  local  author- 
ities of  adjoining  districts  in  a  scheme  for  making  sewers. 

Sect.  299  enacted  that  where  complaint  was  made  to  the  Local 
Government  Board  that  a  local  authority  had  made  default  in 
providing  their  district  with  sufficient  sewers,  &c.,  or  that  a  local 
authority  had  made  default  in  enforcing  any  provisions  of  the  Act 
which  it  was  their  duty  to  enforce,  the  Local  Government  Board 
should  make  an  order  limiting  a  time  for  the  performance  of  their 
duty  in  the  matter  of  such  complaint ;  and  if  such  duty  was  not 
performed  by  the  time  limited  in  the  order,  such  order  might  be 
enforced  by  writ  of  mandamus^  or  the  Local  Government  Board 
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might  appoint  some  person  to  perform  such  duty,  and  direct  the 
expense  of  performing  the  same,  together  with  a  reasonable  re- 
muneration to  the  person  appointed,  to  be  paid  by  the  authority 
in  default 

The  plaintiff,  in  1874,  complained  of  the  nuisance  under  which 
he  suffered  to  the  Brentford  Union  Sanitary  Authority,  who 
admitted  the  existence  of  the  nuisance  and  held  meetings  to  con- 
sider how  to  remedy  it 

In  April,  1876,  the  Conservators  of  the  Thames  gave  notice  to 
the  defendants,  who,  as  before  stated,  had  been  appointed  in 
November,  1875,  to  divert  the  sewage  of  their  district  from  the 
Thames  or  any  stream  communicating  with  it  In  May,  1876, 
the  defendants  passed  a  resolution  that  the  consideration  of  the 
drainage  question  be  deferred  for  three  months.  In  the  same 
month  the  plaintiff  complained  of  the  nuisance  to  the  defendants, 
and  the  defendants,  on  the  13th  of  June,  passed  a  resolution  to 
resolve  itself  into  a  committee  to  consider  the  drainage  question 
and  to  adopt  such  course  as  they  might  deem  expedient 

Nothing,  however,  was  actually  done  to  abate  the  nuisance,  and 
after  some  further  correspondence  the  plaintiff  brought  the  action 
on  the  12th  of  July,  1876. 

The  defendants  in  their  defence  denied  the  existence  of  the 
nuisance,  and  alleged  that  the  state  of  the  river  Crane  was  the 
same  as  it  had  been  for  more  than  twenty  years,  and  that  it  had 
in  fact  received  a  considerable  amount  of  sewage  for  many  genera- 
tions. They  stated  that  they  had  not  had  time  to  provide  a  proper 
system  of  sewers  for  their  district,  but  intended  as  speedily 
*as  possible  to  provide  a  proper  system  of  sewers  and  [*105] 
proper  sewage  works. 

They  also  alleged  that  considerable  difficulty  had  arisen  as  to 
the  manner  in  which  the  sewage  should  be  dealt  with,  and  that  it 
was  proposed  that  all  the  districts  in  the  Thames  Valley  should 
combine  to  carry  out  one  entire  system  of  drainage ;  but  some  of 
the  local  boards  were  adverse  to  such  proposal. 

They  alleged  that  they  had  procured  a  report  as  to  sewage  of  the 
district,  and  had  under  consideration  a  system  of  drainage  which 
they  intended  to  carry  into  effect  unless  the  Local  Government 
Board  compelled  them  to  combine  with  other  local  boards  in  the 
Thames  Valley. 

The  plaintiff  moved  for  an  injunction  in  the  terms  of  his  claim. 
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which  was  by  consent  turned  into  a  motion  for  judgment,  and 
both  parties  went  into  evidence.  The  Vice-Chancellob  having 
heard  all  the  evidence  adjourned  the  case  till  the  Hilary  Sittings 
in  1878.  The  case  came  on  again  on  the  19th  of  March,  1878, 
and  on  the  25th  of  March  the  Vice-Chancellor  made  an  order 
that  it  be  referred  to  Lieutenant-Colonel  Hope  to  inquire  and  report 
whether,  in  consequence  of  the  sewage  flowing  into  the  river 
Crane,  the  river  was  in  such  a  state  as  materially  to  interfere  with 
the  enjoyment  of  the  plaintiflf's  residence,  and  ordered  the  trial  to 
be  adjourned  till  he  had  made  his  report 

Lieutenant-Colonel  Hope  by  his  report,  dated  the  30th  of  April, 
1878,  reported  that  the  river  was  in  such  a  state  as  materially  to 
affect  the  comfort  and  enjoyment  of  the  plaintiflf's  residence. 

The  action  came  on  again  on  the  4th  of  June,  1878. 

Glasse,  Q.  C. ,  and  Decimus  Sturges  appeared  for  the  plaintiff. 

Higgins,  Q.  C. ,  and  Methold  for  the  defendants. 

Malins,  V.  C. ,  said  that  on  the  balance  of  the  evidence,  which 
was  very  contradictory,  he  was  of  opinion  that  the  plaintiff  had 
good  ground  for  complaint,  and  that  opinion  was  confirmed  by  the 
report  of  Colonel  Hope.  His  Lordship  therefore  granted  an  in- 
junction restraining  the  defendants  on  and  after  the  4th  of  Decem- 
ber, 1878,  from  causing  or  permitting  any  sewage  or  other 
[*106]  *  offensive  matter  to  flow  through  the  drains  under  their 
control  into  the  river  Crane,  in  such  manner  as  to  render 
the  water  unfit  for  use  by  the  plaintiff  and  injurious  to  the  health 
and  comfort  of  persons  resident  in  his  house,  and  from  causing  or 
permitting  any  new  outfall  to  be  made  for  conveyance  of  the 
sewage  into  the  river  Crane,  and  he  ordered  the  defendants  to  pay 
the  costs  of  the  action. 

The  defendants  appealed  from  this  judgment  The  time  for  the 
commencement  of  the  injunction  was  afterwards  extended. 

The  appeal  came  on  for  hearing  on  the  5th  of  May,  1879. 

Higgins,  Q.  C,  and  Methold  for  the  appellants :  — 

The  evidence  did  not  establish  the  facts  charged  in  the  claim. 
No  material  nuisance  was  proved.  The  Vicb-Chancellor  was 
himself  in  doubt  as  to  the  effect  of  the  evidence,  and  really  based 
his  judgment  on  the  report  of  Colonel  Hope ;  but  that  report  is 
unsatisfactory,  and  will  not  bear  examination.  Therefore,  on  the 
facts  we  are  entitled  to  judgment 

But  we  also  say  that,  admitting  the  nuisance,  the  plaintiff  has 
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no  cause  of  action  against  the  local  board.  The  nuisance  vras  not 
caused  by  any  act  of  theirs.  It  is  the  result  of  what  was  done 
before  their  authority  commenced.  If  every  individual  had  a 
right  of  action  against  a  local  board  directly  they  were  appointed, 
no  one  would  consent  to  serve  on  it.  If  they  had  made  new 
drains  which  increased  the  nuisance,  or  if  they  had  been  guilty  of 
gross  negligence,  it  might  have  been  different;  but  there  is  no 
case  in  which  a  local  authority  has  been  held  liable  for  acts  done 
by  their  predecessors.  OJdaker  v.  Hunt,  6  D.,  M.  &  G.  376; 
Attorney- General  v.  Luton  Board  of  Health,  2  Jur.  (N.  S.)  180; 
Manchester,  Sheffield,  &e.  Railway  Company  v.  Worksop  Board 
of  Health,  23  Beav.  198 ;  Attorney-General  v.  Mayor  of  Birming- 
ham, 4  K.  &  J.   528 ;  Spokes  v.  Banbury  Board  of  Health,  L.  R 

1  Eq.  42;  Goldsmid  v.  Tunbridge  Wells  Improvement  Commis- 
sioners, L.  R  1  Ch.  349  (p.  586,  ante);  Attorney- General  v.  Cor- 
poration of  Halifax,  17  W.  R   1088;  Attorney-General 

V.  *  Leeds  Corporation,  L.  R  5  Ch.  583 ;  Attorney-General  [*  107] 
V.  Cockermouth  Local  Board,  L.  R  18  Eq.  172 ;  Attorney- 
General  V.  Hackney  Local  Board,  L.  R  20  Eq.  626. 

The  onus  is  on  the  plaintiff  to  show  that  there  has  been  an 
increase  of  nuisance  through  the  acts  of  the  defendants,  and  if  so, 
that  it  is  a  material  increase.     Baxendale  v.   McMurray,  L.   R 

2  Ch.  790;  Attorney-General  y.  Gee,  L.  R  10  Eq.  131;  Attorney- 
General  v.  Mayor  of  Kingston,  34  L  J.  Ch.  481 ;  Lilliwhite  v. 
Trimmer,  36  L.  J.  Ch.  525. 

The  duty  of  the  defendants  is  to  make  a  complete  system  of 
sewers,  and  this  cannot  be  done  without  serious  consideration  and 
negotiations  with  neighbouring  boards ;  and  if  they  neglect  their 
duty,  the  Local  Government  Board  may  be  appealed  to,  and  have 
power  to  make  them  perform  it,  or  to  appoint  some  other  persons 
to  do  it  38  &  39  Vict,  c.  55,  ss.  279,  280,  281,  299;  39  &  40 
Vict,  c.  75,  s*  3.  Various  schemes  have  been  tried  and  have 
failed,  and  there  is  now  a  scheme  for  a  system  to  include  all  the 
Lower  Thames  Valley  under  the  41  &  42  Vict,  c.  clxii.  The 
defendants  have  shown  no  negligence,  and  have  done  and  are 
doing  all  they  can  to  devise  some  efl&cient  scheme.  If  they  are 
to  be  interfered  with  at  the  suit  of  every  landowner,  it  will  be 
impossible  for  them  to  perform  their  duty. 
Glasse,  Q.  C,  and  Decimus  Sturges  for  the  plaintiff:  — 
It  is  true  that  the  nuisance  began  while  the  sewers  were  under 
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the  government  of  the  Brentford  Union,  but  the  defendants  were 
their  successors,  and  all  the  property  and  powers,  and  also  the 
liabilities,  of  the  Brentford  Union  were  vested  in  them.  38  &  39 
Vict.,  c.  55,  ss.  12,  13,  15,  16,  17,  19,  90,  91,  92.  By  the  17th 
section  they  are  not  to  "  use  *  a  sewer  running  into  a  natural  stream 
until  the  sewage  is  purified.  By  the  19th  section  they  are  re- 
quired not  only  to  construct  but  to  "  keep  "  sewers  so  as  not  to  be 
a  nuisance.  They  have  the  fullest  power  to  do  this,  and  if  they 
do  not  do  it  there  is  a  right  of  action  in  those  who  suffer  from 
their  negligence.  They  have  themselves  admitted  their  liability, 
and  have  passed  resolutions  showing  that  they  admitted  that 
there  was  a  nuisance.  The  argument  on  the  other 
[*  108J  *  side,  from  the  inconvenience  which  would  arise  if  every 
one  could  bring  an  action  directly  the  local  board  are 
appointed  is  merely  visionary.  For  the  Court  will  always  give 
proper  time  for  a  public  body  to  do  what  is  necessary,  if  they  are 
endeavouring  bond  fide  to  do  it.  But  in  the  present  case  the 
defendants  have  done  nothing,  although  they  have  made  many 
promises  to  do  something  to  remedy  the  nuisance.  In  such  a 
state  of  things  a  mandatory  injunction  will  be  granted.  The 
defendants  have  a  duty  cast  upon  them  by  their  Act,  and  they  have 
failed  to  do  it 

[Brett,  L.  J.  —  If  a  public  body  fails  to  do  its  duty,  will  an 
action  for  injunction  lie  ?    Is  not  a  mandamus  the  proper  remedy  ?] 

If  a  mandamus  could  be  granted,  a  mandatory  injunction  will 
also  be  granted,  where  a  private  injury  has  been  committed.  But 
under  the  present  practice  any  Court  may  now  grant  a  mandamus. 
Judicature  Act,  1873,  s.  25,  sub-s.  8;  Eules  of  Court,  1875,  Order 
LIL,  r.  4;  In  re  Paris  Skating  Rink  Company,  6  Ch.  D.  731; 
Seton  on  Decrees,  4th  ed.,  p.  234.  We  ask  in  the  claim  for  a 
mandatory  injunction,  and  that  is  sufl&cient  ground  for  our  appli- 
cation for  a  mandamus  if  the  Court  should  think  that  the  more 
correct  form  of  relief. 

The  defendants  say  that  there  are  no  cases  in  which  an  injunc- 
tion has  been  granted  against  a  local  board  for  continuing  the  acts 
done  by  their  predecessors.  The  management  of  the  sewers  by 
local  boards  is  a  new  institution,  and  it  is  not  to  be  wondered  at 
if  there  are  but  few  cases  on  the  point ;  and  if  the  evil  is  new,  the 
Court  can  grant  a  new  remedy.  If  not,  it  would  be  a  great  hard- 
ship to  the  public.     The  duty  of  the  local  board  is  to  take  active 
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measures  to  abate  the  nuisance.  It  is  true  that  it  existed  at  the 
time  of  the  appointment,  but  every  day  that  it  continues  consti- 
tutes a  fresh  breach  of  duty.  It  is  a  continuing  nuisance,  for 
which  they  are  responsible.  Attorney  *  General  v.  Colney  Hatch 
Lunatic  Asylum,  L.  R  4  Ch.  146 ;  Attorney- General  v.  Mayor  of 
Birmingham,  4  K.  &  J.  528;  Attorney-General  v.  Mayor  of 
Basingstoke,  24  W.  R  817;  Foreman  v.  Mayor  of  Canterbury, 
L  R  6  Q.  B.  214;  EartnaU  v.  Byde  Commissioners,  4  B.  &  S. 
361. 

*  The  power  given  to  the  Local  Government  Board  to  [*  109] 
interfere  and  compel  a  local  board  to  do  its  duty  does  not 
oust  the  jurisdiction  of  this  Court 

In  the  Court  below  the  question  turned  entirely  on  the  evidence 
of  nuisance ;  the  legal  defence  now  urged  was  not  then  relied  on. 
The  fact  of  nuisance  has  been  established  by  the  evidence,  and 
if  we  had  known  that  the  defendants  would  raise  the  legal  defence, 
we  might  have  obtained  evidence  that  the  board  had  increased  the 
nuisance  by  their  acts. 

James,  L  J.  :  — 

I  am  of  opinion  that,  whatever  may  have  led  to  it,  this  action 
was  commenced  by  the  plaintiff  through  a  misapprehension  as  to 
what  the  legal  rights  and  liabilities  were  —  his  legal  rights 
against  the  board,  and  the  liabilities  of  that  board  towards  him. 
It  is  quite  manifest,  from  the  form  of  the  claim  and  the  evidence, 
that  the  action  was  not  based  upon  any  act  whatever  done  by  the 
defendants.  It  is  based  entirely  upon  their  alleged  neglect  to 
perform  the  parliamentary  duty  cast  upon  them  as  the  sanitary 
authority  of  a  particular  district  It  is  said  that  this  is  a  very 
serious  matter  to  the  plaintiff  and  to  the  public  generally.  It 
appears  to  me  that  if  this  action  could  be  sustained,  it  would  be 
a  very  serious  matter  indeed  for  every  ratepayer  in  England  in 
any  district  in  which  there  is  any  local  authority  upon  which 
duties  are  cast  for  the  benefit  of  the  locality.  If  this  action  could 
be  maintained,  I  do  not  see  why  it  could  not  in  a  similar  manner 
be  maintained  by  every  owner  of  land  in  that  district  who  could 
allege  that  if  there  had  been  a  proper  system  of  sewage  his  prop- 
erty would  be  very  much  improved.  I  do  not  see  why,  if  that  is 
so,  every  owner  of  property  in  London  which  has  not  received  the 
benefits  it  ought  to  have  received  from  a  complete  system  of  sewage 
carried  out  by  the  Metropolitan  Board  of  Works  might  not  say. 
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"  My  court  or  alley  is  not  properly  cared  for,  *  and  who  might  not 
bring  an  action  against  the  Metropolitan  Board  of  Works  or  any 
local  board  having  duties  in  the  district,  and  why  he  would  not 
be  entitled  to  bring  it  on  the  very  day  the  board  was  constituted 
and  the  duties  cast  upon  it.  According  to  my  view  there  is 
no  sufficient  principle  to  sustain  that,  and  no  authority 
[*110]  *  really  which  comes  near  it,  except  the  authority  of  the 
case  before  Vice-Chancellor  Hall,  which  I  will  refer  to. 
Let  us  see  exactly  how  the  rights  and  liabilities  stand  under  the 
Act  of  Parliament  By  the  13th  section  all  existing  and  future 
sewers  within  the  district  are  vested  in  the  sanitary  authority,  and 
vested  in  them  to  a  certain  extent  as  owners.  It  is  difficult  to  say 
whether  the  exact  ownership  is  the  same  as  it  is  with  regard  to  the 
surface  of  a  road  as  to  persons  having  control  of  the  roads.  The 
sewers,  qv^d  sewers,  are  under  their  control  and  vested  in  them, 
and  by  that  section  alone,  as  it  appears  to  me,  they  are  under  the 
same  liabilities,  and  have  the  same  defence  in  respect  of  any 
alleged  liability,  as  any  private  owner  of  a  sewer  would  have.  If 
the  sewer,  being  in  the  state  in  which  it  was  transferred  to  them, 
would,  independently  of  the  Act  of  Parliament,  give  to  any  land- 
owner or  any  riparian  proprietor  a  right  to  an  injunction  to  re- 
strain the  use  of  that  sewer,  or  the  abuse  of  that  sewer,  it  appears 
to  me  they  would  be  in  the  same  position  as  any  other  owner  of  a 
sewer  would  be.  But  the  case  here  is  not  based  upon  any  common- 
law  nuisance,  or  any  nuisance  existing,  or  any  damage  existing 
irrespective  of  the  neglect  of  the  Act,  but  upon  the  alleged  neglect 
to  comply  with  the  provisions  of  the  Act  of  Parliament 

Now,  as  far  as  I  understand  the  facts,  the  greater  part  of  the 
mischief  alleged  here  is  mischief  which  is  caused  by  the  brewery, 
which,  as  Mr.  Glasse  says,  we  know  historically  to  have  existed 
from  the  time  of  the  siege  of  Brentford,  in  the  time  of  Oliver 
Cromwell,  and  which  therefore  had  acquired  a  legal  right  appar- 
ently that  could  not  have  been  interfered  with;  It  could  only 
have  been  interfered  with  under  the  14th  and  18th  sections  of  the 
Act  The  rights  are  to  be  preserved,  if  they  require  preservation. 
By  the  14th  section  any  person  who  has  acquired  a  right  to  use 
a  sewer  shall  be  entitled  to  use  the  same,  or  any  sewer  substituted 
in  lieu  thereof,  to  the  same  extent  as  he  would  or  might  have 
done  if  the  purchase  had  not  been  mada  Then  the  18th  section 
provides  that  the  local  authority  may  from  time  to  time  close  a 
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sewer,  *'  on  condition  of  providing  a  sewer  as  eifectual  for  the  use 
of  any  person  who  may  be  deprived  in  pursuance  of  this  section  of 
the  lawful  use  of  any  sewer,  and  provided  that  the  discontinuance, 
closing  up,  or  destruction  of  any  sewer  shall  be  so  done 
♦  as  not  to  create  a  nuisance.  *  Now,  therefore,  they  were  [*  111] 
in  this  position:  there  were  certain  persons  who  were 
using  the  sewer.  If  they  were  using  it  unlawfully  as  against  the 
plaintiff  in  respect  of  his  rights  of  property  as  they  stood  before 
this  Act,  he  had  his  remedy  against  them,  and  was  in  no  way 
deprived  by  this  Act  of  Parliament  or  anything  the  defendants 
had  done  or  permitted  to  be  done,  of  any  such  right  But  as  to 
persons  who  had  acquired  a  prescriptive  right  to  throw  into  the 
sewer  water  or  foul  matter,  so  as  to  affect  his  property,  the  local 
authority  could  not  interfere  with  their  legal  right  unless  by  their 
system  of  drainage  they  made  a  substitute  for  it  On  the  other 
hand,  in  effecting  such  drainage  they  would  be  liable  as  any  pri- 
vate proprietor  would  be  if  any  sewer  was  made  or  newly  used  by 
them  so  as  to  constitute  what  would  be  but  for  the  Act  an  action- 
able nuisance;  and  that  was  really  all  that  was  determined  in 
those  cases  to  which  we  have  been  referred.  There  are  a  long 
aeries  of  cases  of  which  Ooldsmid  v.  Tunbridge  Wells  Cowmis- 
sioners,  L.  R  1  Ch.  349,  may,  1  think,  be  considered  as  the  prin- 
cipal example.  That  was  a  case  in  which  what  was  done  was 
itself  a  legal  wrong  —  a  legal  nuisance,  not  justifiable  or  excusable, 
unless  it  could  have  been  justified  or  excused  under  the  Act  of 
Parliament,  and  it  was  held  that  the  Act  of  Parliament  did  not 
justify  and  did  not  excuse  it  The  defendants  in  those  cases,  not 
being  able  to  allege  justification  or  excuse,  were  put  in  exactly 
the  same  position  as  any  private  person  would  have  been,  of  being 
restrained  —  not  of  having  a  mandatory  injunction  to  make  works 
or  to  do  anything  of  that  kind,  but  put  under  an  injunction  to 
restrain  the  continuance  of  that  which  was,  independently  of  the 
Act,  a  legal  wrong,  and  not  justified  or  excused  by  the  Act  That 
will  be  found  to  be  exactly  what  occurred  in  every  one  of  the 
cases,  except  the  case  before  Vice-Chancellor  Hall  (Attorney- 
General  v.  Mayor  of  Basingstoke,  24  W.  R  817),  in  which  the 
same  thing  may  have  happened.  The  facts  are  not  sufficiently 
stated  to  enable  us  to  state  positively  that  it  was  so ;  but  I  see  no 
reason  to  doubt  that  the  defendants  had  a  sewer  vested  in  them 
which,  according  to  the  view  that  the  Vice-Chancellor  took  of 
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the  fticts,  would  have  made  them  liable  for  the  nuisance 
[*112]  in  the  same  way  as  a  private  *  owner  of  that  sewer  would 

have  been,  unless  they  could  escape  from  the  jurisdiction 
of  the  Court  by  reason  of  their  particular  character;  and  what  the 
Vice-Chancellor  decided  was  that  they  were  not  entitled  to 
escape  from  the  jurisdiction  of  the  Court  by  reason  of  any  special 
character  which  was  alleged  as  the  ground  of  their  immunity. 
That  would  be  the  position  of  the  defendants  in  the  present  case 
with  respect  to  the  transfer  of  the  sewers  and  the  vesting  of  the 
sewers  in  them. 

Now,  what  were  the  duties  the  board  were  to  perform  ?  I  think 
the  main  duty  is  that  which  is  described  in  the  15th  section, 
which  is,  "  Every  local  board  shall  keep  in  repair  all  sewers  be- 
longing to  them,  and  shall  cause  to  be  made  such  sewers  as  may 
be  necessary  for  effectually  draining  their  district  for  the  pur- 
poses of  this  Act  *  Then  there  are  certain  powers  to  take  them 
under  carriage  roads,  and  so  on,  and  then  comes  the  17th  section, 
which  I  read  as  being  a  proviso.  It  was  so  expressed  in  former 
Acts  of  Parliament  I  read  it  in  the  form  of  a  proviso  at  the  end 
of  a  section,  "  Nothing  in  this  Act  shall  authorise  any  local 
authority  to  make  or  use  any  sewer,  drain,  or  outfall  for  the  pur- 
pose of  conveying  sewage  or  filthy  water  into  any  natural  stream 
or  watercourse, '  and  so  on.  That  is  to  say,  although  they  have 
power  to  make  all  such  sewers  as  they  think  necessary  for  the  dis- 
trict, they  must  not  under  that  power  make  or  use  any  sewer  they 
acquire  for  the  purpose  of  so  conveying  sewage  water.  I  cannot 
strike  out  the  first  words  of  this  section  and  say  that  it  is  equiva- 
lent to  saying  that  they  are  thereby  prohibited  from  so  using  the 
sewers.  Supposing  there  had  been  a  prior  Act  of  Parliament 
authorising  them  to  make  it,  or  supposing  before  this  board  was 
constituted  their  predecessors  or  they  themselves  had  acquired  by 
actual  grant  from  a  man  who  was  the  absolute  owner  of  a  canal, 
pond,  or  lake,  or  stream  of  water  which  nobody  but  that  one  pro- 
prietor had  any  interest  in  whatever,  it  appears  to  me  impossible 
to  say  that  this  section  would  avoid  any  such  grant  or  deprive 
them  of  the  right  they  had  acquired  under  such  grant.  It  would 
be  equally  impossible  to  say  that  it  applies  to  the  defendants 
in  this  case,  unless  they  find  it  necessary  to  excuse  themselves 
or  justify  themselves  in  what  they  are  doing  under  that  Act 
of  Parliament,  or  that  it  deprives  them  of  any  other  defence. 
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Then  *  they  are  in  this  position,  that  they  are  to  cause  the  [*  113] 
whole  district  to  be  drained  —  that  is  to  say,  they  have  no 
particular  duty  cast  upon  them  with  reference  to  any  particular 
individuals,  but  a  duty  cast  upon  them  for  the  effectual  drainage 
of  the  whole  district.  How  is  that  to  be  done  ?  It  is  impossible 
that  can  be  done  except  upon  some  deliberate  schema  It  is  a 
system  of  sewage  which  is  required  to  be  prepared  and  required  to 
be  put  into  execution.  They  have  practically  no  compulsory 
powers.  They  are  to  drain  the  whole  district,  and  their  duty  is 
to  the  district,  and  the  limitation  of  the  exercise  of  that  duty  in 
sect  17  is  a  thing  that  affects  not  only  the  district,  but  any 
running  stream  out  of  the  district  which  may  be  affected  by  what 
they  are  doing.  How  are  they  to  do  it  ?  It  cannot  be  expected 
that  the  local  board  are  to  do  it  with  their  own  hands,  or  except 
by  employment  of  labour  to  be  paid  for  out  of  the  rates  of  the 
district.  They  cannot  do  it  in  the  air.  They  cannot  do  it  with- 
out going  on  somebody's  property,  and  it  is  utterly  impossible 
they  could  make  a  single  drain  or  sewer  without  acquiring  property 
for  that  purpose. 

Then  we  must  consider  how  that  property  is  to  be  acquired. 
By  Part  V.  of  the  Act  they  have  power  to  contract  for  carrying  the 
Act  into  execution.  Sect  175  says,  "  Any  local  authority  may, 
for  the  purposes  and  subject  to  the  provisions  of  this  Act,  pur- 
chase or  take  on  lease  or  exchange  any  lands. "  Then  sect  176 
says,  "  With  respect  to  the  purchase  of  lands  by  a  local  authority 
for  the  purposes  of  this  Act,  the  following  regulations  shall  be 
observed ;  "  and  the  first  subdivision  of  that  section  states  that  the 
Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869,  shall  be 
incorporated  with  this  Act,  with  a  certain  exception  mentioned. 
Then,  before  they  put  in  force  any  of  the  powers  of  the  Act,  they 
must  publish  once  at  least  in  each  of  the  three  consecutive  weeks 
in  the  month  of  November,  in  some  local  newspaper  circulated  in 
their  district,  an  advertisement  describing,  shortly,  the  nature  of 
the  undertaking  in  respect  of  which  the  lands  are  proposed  to  be 
taken.  Now  I  believe  this  board  was  constituted  in  November, 
and  therefore  they  could  not  have  done  that  Then  they  are  to 
serve  a  notice  in  the  month  of  December  on  every  owner  or 
reputed  owner,  defining  the  particular  *  lands  intended  to  [*114] 
be  taken.  Then  they  are  to  present  a  petition  under  their 
seal  to  the  Local  Government  Board,  stating  what  they  are  going 
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to  do,  and  then  the  "  Local  Government  Board  shall  take  such 
petition  into  consideration,  and  may  either  dismiss  the  same  or 
direct  a  local  inquiry  as  to  the  propriety  of  assenting  to  the  prayer 
of  such  petition,  but  until  such  inquiry  has  been  made  no  provi- 
sional order  shall  be  made  aflfecting  any  lands  without  the  consent 
of  the  owners ;  *  and  then,  "  after  the  completion  of  such  inquiry, 
the  Local  Government  Board  may  by  provisional  order  empower 
the  local  authority  to  put  in  force,  with  reference  to  the  lands 
referred  to  in  such  order,  the  powers  of  the  Lands  Clauses  Consol- 
idation Acts,  with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement "  Then  it  provides  "  that  the 
notices  required  to  be  given  by  the  Act  in  the  months  of  Novem- 
ber and  December  may  be  given  in  the  months  of  September  and 
October,  or  of  October  and  November ;  but  in  either  of  such  last- 
mentioned  cases  an  inquiry  preliminary  to  the  provisional  order 
to  which  such  notices  refer  shall  not  be  held  until  the  expiration 
of  one  month  from  the  last  day  of  the  second  of  the  two  months 
in  which  the  notices  are  given. "  The  real  truth  is  that  they  are 
put  in  exactly  the  same  position  as  any  company  is  which  requires 
to  get  the  compulsory  clauses.  An  ordinary  company  is  obliged  to 
get  its  own  special  Act  of  Parliament  These  bodies  are  able 
to  get  the  substitute  for  an  Act  of  Parliament,  that  is  to  say,  an 
order  of  the  Local  Government  Board  authorising  them  to  acquire 
the  lands  compulsorily,  they  being  satisfied,  of  course,  that  the 
whole  thing  is  right  They  cannot  make  them  do  anything  of 
that  kind  until  they  have  made  a  scheme  which  they  can  submit 
to  the  Local  Government  Board,  and  you  cannot  say  that  these 
persons  were  guilty  of  neglect  up  to  the  month  of  May,  when  the 
action  was  brought,  because,  being  only  elected  in  the  month  of 
November,  they  were  absolutely  powerless  to  comply  with  the 
sections  which  I  have  referred  to. 

Therefore  it  appears  to  me  that  they  were  not  guilty  of  neglect ; 
but  if  they  had  been  guilty  of  any  refusal,  such  as  is  necessary  for 
the  purpose  of  applying  for  a  mandamus,  or  any  maid  fide  delay, 
—  for  it  must  be  brought  up  to  that  to  make  it  equivalent 
[♦  115]  to  a  refusal  *  to  take  steps,  —  if  anything  of  that  kind  had 
occurred,  that  is  not  the  ground  of  an  action  by  any  pro- 
prietor in  the  district  who  may  be  deprived  of  the  benefit  he  ex- 
pected to  derive  from  the  performance  of  that  duty.  If  the  neglect 
to  perform  a  public  duty  for  the  whole  of  the  district  is  to  enable 
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anybody  and  everybody  to  bring  a  distinct  action  or  to  file  a  dis- 
tinct claim  because  he  has  not  had  the  advantages  he  otherwise 
would  be  entitled  to  have  if  the  Act  had  been  properly  put  into 
execution,  it  appears  to  me  the  country  would  be  buying  its 
immunity  from  nuisances  at  a  very  dear  rate  indeed  by  the  substi- 
tution of  a  far  more  formidable  nuisance  in  the  litigation  and 
expense  that  would  be  occasioned  by  opening  such  a  door  to 
litigious  persons,  or  to  persons  who  might  be  anxious  to  make 
profit  and  costs  out  of  this  Act  of  Parliament  It  appears  to  me 
the  only  remedy  would  be  by  an  application  for  a  mandamus. 
This  suit  is  not,  in  substance  or  in  form,  an  application  for  a  man- 
damus. It  is  said  to  be  an  application  which  shall  have  the  effect 
of  a  mandatory  injunction;  that  is  to  say,  the  application  is  in 
form  to  restrain  the  defendants  **  from  permitting  sewage  or  water 
polluted  with  sewage  or  other  offensive  matter  to  pass  through  the 
drains  or  channels  under  their  control  into  the  river  Crane  in  such 
a  manner  as  to  render  the  water  of  the  river"  injurious  to  the 
plaintiff.  That  would  be  a  proper  injunction  to  restrain  them  from 
doing  that  which  would  be  wrong  if  the  thing  itself  were  legally 
wrong,  independently  of  the  neglect  to  make  an  effectual  system 
of  drainage.  Under  colour  of  that  it  is  said  that  we  ought  to  grant 
what  would  be  a  mandatory  injunction,  which  would  operate  as  a 
mandamus  to  compel  them  to  take  all  the  steps  necessary  for  put- 
ting in  force  the  provisions  of  this  Act  of  Parliament  I  am  of 
opinion  there  is  no  ground  for  that  We  are  dealing  with  a  matter 
of  Chancery  jurisdiction,  and  the  Court  of  Chancery  never  granted 
a  mandamus  to  a  public  body  to  compel  it  to  do  things  for  the 
benefit  of  private  persons  who  might  be  benefited  thereby.  A 
mandamus  to  compel  a  man  to  erect  a  building  was  never  granted 
except,  I  think,  in  one  case,  where  a  railway  company,  after 
severing  a  man's  land,  did  not  make  a  bridga  That  was  almost 
the  only  exception.  A  mandamus  might,  on  proper  evidence  of 
refusal,  of  which  I  see  none  here,  be  applied  for  in  the 
Queen's  Bench  Division  in  the  exercise  of  its  great  *pre-  [*116] 
rogative  jurisdiction  to  compel  all  bodies  having  an  au- 
thority under  an  Act  of  Parliament  to  perform  the  duties  the 
Legislature,  had  imposed  on  them.  That  mandamus  might  be 
applied  for  by  any  individual  who  could  show  a  sufficient  cause, 
and  the  Court  might  grant  it  if  it  could  see  that  something  the 
public  body  ought  to  do  was  neglected  to  be  done.     The  statute 
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that  has  created  the  duty  in  this  case  has  by  the  299th  section 
given  a  very  special  provision  for  enforcing  it  —  a  provision  which 
is  very  material  in  considering  what  the  Court  ought  to  do  —  it 
gives  power  to  apply  to  the  Local  Government  Board,  and  if  they 
think  the  local  authority  has  made  default  in  providing  the  dis- 
trict with  suflScient  sewers,  or  in  maintaining  the  existing  sewers, 
or  in  providing  the  district  with  a  supply  of  water,  and  so  on, 
they  can  apply  for  a  mandamus,  or  they  may  appoint  some  person 
(which  is  a  very  special  additional  power)  to  do  the  duty  and  to 
order  the  costs  of  doing  that  duty  to  be  provided  for  at  the  ex- 
pense of  the  district  by  its  own  authority.  There  is  that  remedy 
given  which  seems  to  me  to  make  the  whole  system  tolerably  com- 
plete. I  think  myself  the  Court  ought  to  hesitate  a  great  deal 
before  it  interferes  with  respect  to  a  wrong  done  to  a  whole  dis- 
trict, when  the  remedy  provided  by  the  Legislature  would  be 
quite  suflScient  for  the  purpose.  These  provisions  of  course  do  not 
oust  the  jurisdiction  of  any  Court,  either  the  old  Court  of  Chan- 
cery or  any  Division  of  the  existing  High  Court,  in  the  case  of  any 
legal  wrong  done ;  I  use  that  word  as  distinct  from  neglect  to  per- 
form the  new  duties  imposed  by  this  Act  If  this  board  were  to 
create  a  nuisance  which  they  were  not  excused  from  —  if  they 
were,  in  the  apparent  exercise  of  their  duties,  using  or  making  a 
sewer  which  would  convey  sewage  or  filthy  water  into  any  natural 
stream  or  watercourse,  or  any  canal,  pond,  or  lake,  that  would  not 
prevent  the  jurisdiction  attaching  which  existed  before,  or  prevent 
it  being  exercised  to  remedy  the  wrong  being  done.  That  is  the 
case  of  an  actual  public  wrong  accompanied  with  special  damage, 
such  as  in  those  cases  at  common  law  where  actions  for  damage 
have  been  maintained  against  such  bodies.  If  the  same  thing  had 
occurred  here  —  if  this  Local  Board,  while  exercising  its  duties  and 
rights  under  this  Act  of  Parliament,  were  to  make  a  hole  or  cut  a 

drain  in  a  public  thoroughfare,  or  put  a  heap  of  stones 
[*117]   or  drain-pipes,  unlighted,  *as  in  the  case  of  Foreman  v. 

Mayor  of  Canterbury,  L.  E.  6  Q.  B.  214  —  I  say  if  any- 
thing of  that  kind  were  done,  and  damage  arose  which  could  be 
attributed  to  the  unlawful  neglect  of  the  persons  they  employed, 
they  would  be  liable  for  it,  just  as  any  person  making  a  hole  and 
not  sufficiently  lighting  it,  or  putting  a  heap  of  stones  and  other 
matters,  and  not  sufficiently  warning  people  against  it,  would  be 
liable  for  it.     But  those  cases  have  no  application  to  this   case, 
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where  all  that  can  be  alleged  against  the  defendants,  even  if  the 
allegation  were  sustained,  which  does  not  appear  to  me  to  be  the 
case,  is,  that  they  have  not,  within  a  reasonable  time,  performed 
the  public  duty  which  they  owed,  not  to  the  plaintiif,  but  to  the 
district  in  which  the  plaintiff  is  one  of  the  inhabitant  landowners. 
The  only  case  the  plaintiff  has  alleged  or  attempted  to  prove  is 
that  he  has  not  been  relieved  from  a  damage  to  which  he  was 
subject  before  this  body  were  called  into  existence  in  the  way  he 
hoped  to  be,  and  as  he  would  be  if  they  had  done  their  work  in 
draining  this  district. 

Under  all  these  circumstances,  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  cannot  be  sustained,  and  that  the  action 
was  brought  upon  an  inaccurate  view  of  the  relations  between 
the  several  landed  proprietors  in  the  district  and  the  local  sani- 
tary board. 

Brett,  L.  J. :  — 

It  seems  to  me  in  this  case  that  the  defendants  have  not  been 
guilty  of  any  wrongful  act,  and  they  have  not  been  guilty  of  any 
neglect  which  gives  the  plaintiff  a  right  to  any  remedy  of  any 
kind.  But  if  they  have  been  guilty  of  any  neglect,  the  proper 
remedy  has  not  been  asked  for,  neither  has  the  proper  Court  been 
applied  to.  I  should  be  very  sorry  to  hold  that  this  river  was  not 
in  a  very  unsatisfactory  state,  and  in  a  state  which  gives  reasonable 
cause  of  complaint  to  the  plaintiff.  There  was  conflicting  evidence 
in  the  matter,  but  looking  to  the  correspondence  which  took  place 
between  the  parties,  and  looking  to  the  report  made  to  the  ViCE- 
Chancellor  by  Colonel  Hope, —  which  it  seems  to  me  was  only  a 
report  and  not  a  binding  decision,  and  which  we  might  therefore 
have  disregarded,  but  which  we  ought  not  to  disregard 
unless  convinced  *it  was  wrong,  —  I  should  be  very  sorry  [*  118] 
to  disagree  with  the  Vice-Chancellor  in  his  holding  that 
there  is  a  substantial  grievance  affecting  the  plaintiff  with  refer- 
ence to  the  state  of  this  river.  On  the  contrary,  it  seems  to  me  to 
be  made  out  as  a  matter  of  fact  that  the  drainage  of  the  district  is 
in  an  unsatisfactory  state,  and  in  a  state  which  requires  remedying. 
I  should  also  be  extremely  sorry  to  hold  that  it  is  not  the  duty  of 
the  defendants  to  cure  this  unsatisfactory  condition  of  drainage  of 
the  district ;  for  it  seems  to  me  that  the  Act  of  Parliament  imposes 
upon  them  that  duty.  I  think  that  the  duty  is  imposed  upon 
them  by  the  15th  section  of  the  Public  Health  Act     In  my  opinion 
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no  district  can  be  said  to  be  satisfactorily  drained,  or  effectually 
drained  for  the  purposes  of  that  Act,  where  any  part  of  the  drain- 
age of  the  district  causes  a  nuisance,  so  that  if  the  drainage  run- 
ning through  any  open  ditch  or  stream  causes  that  ditch  or  stream 
to  be  offensive,  then  as  long  as  that  state  of  things  exists  it  seems 
to  me  the  district  cannot  be  said  to  be  effectually  drained  for  the 
purposes  of  the  Act,  which  purposes  are  that  the  district  may  be  in 
a  sanitary  condition.  I  agree  with  my  Lord  that  the  17th  section 
would  not  impose  any  obligation  upon  them  on  the  mere  ground 
that  they  allowed  sewage  to  run  into  a  stream  or  pond  without 
having  freed  the  sewage  from  excrementitious  or  other  foul  or 
noxious  matter.  But  I  still  do  think,  taking  the  15th,  the  17th, 
the  19th,  the  91st,  and  the  92nd  sections  together,  that  although 
the  owner  of  the  stream  or  pond  could  not  object  to  the  mere  fjwt 
of  their  draining  sewage  into  his  stream  or  pond,  yet  if  the  sewage 
runs  into  a  stream  in  the  district  so  as  to  make  that  stream  offen- 
sive and  dangerous,  that  district  is  not  effectually  drained,  and  that 
the  local  authority  would  be  omitting  to  do  their  duty  if  they  did 
not  drain  it  These  defendants  therefore  are,  as  it  seems  to  me,  in 
this  position :  they  have  a  district  which  is  not  effectually  drained 
within  the  statute ;  they  are  bound,  and  were  bound,  to  cure  that 
defect,  among  other  instances,  with  this  result,  that  they  should 
prevent  the  river  Crane  from  being  offensive  to  the  inhabitants  of 
the  district,  and  among  others,  to  the  plaintiff.  They  have  a  duty 
to  perform ;  and  they  have  certain  powers  given  to  them  by  and 

through  which  they  are  to  perform  that  duty.  But  it  is 
[*  119]  obvious  that  the  remedy  they  are  *  called  upon  to  apply  is 

one  of  the  utmost  difl&culty.  They  have  under  their  con- 
trol only  one  district.  They  are  not  to  be  allowed  to  drain  into  a 
running  stream  so  as  to  make  it  offensive,  and  they  are  not  to  be 
allowed  to  drain  into  the  Thames  so  as  to  make  it  offensive,  and 
they  have  no  right  to  make  any  works  which  shall  create  a  nuis- 
ance to  any  individual,  and  yet  it  is  said  that  they  are  to  effectu- 
ally drain  their  district.  How  are  they  to  do  it  ?  Where  are  they 
to  take  the  sewage  ?  I  agree  with  what  has  been  suggested,  that  it 
is  most  difficult  for  them  to  do  it,  although  perhaps  not  impossible, 
unless  they  can  make  arrangements  with  the  authorities  of  other 
districts  so  as  to  have  some  combined  effort  by  which  to  get  the 
sewage  away  to  some  considerable  and  safe  distance.  They  there- 
fore have  a  duty  to  perform,  but  a  very  difficult  duty,  and  one  that 
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must  naturally  therefore  require  a  considerable  time,  and  anybody 
who  has  to  deal  with  them,  in  finding  fault  with  the  ineffectiveness 
of  what  they  have  done,  is  bound  to  look  at  their  conduct  with  the 
greatest  indulgence. 

Now,  it  seems  to  me  to  be  made  out  in  fact  that  they  have 
never  refused  to  endeavour  to  perform  the  duty  which  is  imposed 
on  them.  They  have  never  absolutely  refused,  but.  on  the  con- 
trary, they  have  always  when  challenged  admitted  their  duty,  and 
have  answered  that  they  were  endeavouring  to  perform  it.  There 
has  been  no  refusal  to  perform  their  duty.  Then,  has  there  been 
any  neglect  so  great  as  to  enable  anybody  to  say  that  by  negli- 
gence—  by  continuous  and  long  negligence  —  they  are  showing 
that  they  are  really  refusing  to  perform  their  duty,  although  they 
do  not  refuse  expressly?  Taking  into  account  the  difficulty  of 
their  position,  and  the  magnitude  of  the  operations  they  must 
perform,  it  would  not  be  right  to  say  that  even  up  to  the  time 
of  the  hearing  they  have  been  so  negligent  as  to  enable  any 
Court  to  say  they  were  refusing  to  perform  the  public  duty 
imposed  upon  them. 

Under  those  circumstances  what  is  their  position  with  regard  to 
the  law  ?  They  have  done  no  act.  It  is  suggested  it  might  have 
been  proved  they  had  done  some  act,  and  it  was  said  the  plaintiff 
was  taken  by  surprise.  I  cannot  accede  to  that  argument.  It 
seems  to  me  that  the  statement  of  claim  is  founded  upon  an 
allegation  that  the  defendants  have  merely  neglected  to  carry 
out  the  purposes  of  the  Act,  and  the  very  statement  of 
claim,  which  *  must  have  been  made  before  any  act  of  [*  120] 
the  defendants  that  could  mislead  the  course  of  the  liti- 
gation had  occurred,  assumes  that  the  plaintiff  could  not  state 
any  act  done  by  the  defendants  which  was  a  wrongful  act,  but 
that  the  claim  of  the  plaintiff  was  founded  solely  upon  a  neglect 
by  the  defendants  to  perform  their  duty  under  the  Act ;  and  it 
seems  to  me  that  the  statement  of  defence  makes  the  main 
defence  of  the  defendants  in  this  case  that  they  had  never 
refused  to  perform  their  duty,  but,  on  the  contrary,  had  always 
been  endeavouring  to  perform  their  duty.  So  that  they  accepted 
the  charge  made  against  them  in  the  statement  of  claim  to  be  a 
charge  of  refusal  or  neglect  to  perform  their  duty,  that  is  to  say, 
in  the  statement  of  defence  they  have  set  up  the  very  defence 
for  which  they  have  argued  throughout  this  long  discussion. 
VOL.  XVI.  — 39 
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The  defendants  having  done  no  act,  it  seems  to  me  that  the 
Court  of  Chancery  has  never,  without  some  act  done  by  such  a 
body  as  this,  granted  what  is  called  a  mandatory  injunction 
against  a  public  body  in  order  to  force  them  merely  to  enter 
upon  and  to  do  their  duty.  There  was  a  long  list  of  cases  cited 
to  us  the  other  day ;  I  watched  them  carefully,  and  there  was  not 
one  of  them  in  which  the  defendants  had  not  done  an  act  which 
had  caused  an  injury  to  a  private  individual,  and  which  act  was 
unjustified  by  any  statute,  and  which  was  such  an  act  as,  if  done 
by  a  private  individual,  would  have  given  a  cause  of  action  at 
law.  That  being  so,  and  that  being  done  which  might  have 
given  a  claim  for  damages  in  a  common-law  Court,  the  Court 
of  Chancery  in  those  days  had  given  the  larger  remedy  which 
they  had  the  power  to  give,  and  which  the  common-law  Courts 
had  not.  A  common-law  Court  could  only  give  damages,  but  the 
Court  of  Chancery  could  not  only  give  damages  if  they  thought 
right,  but  either  with  damages,  or  instead  of  damages,  they  granted 
a  mandatory  injunction  against  the  defendants,  directing  them  to 
cease  from  continuing  the  act  which  was  a  wrongful  act  against 
the  individual.  That  is  the  proper  function  of  a  mandatory 
injunction,  as  it  seems  to  me,  and  they  never  gave  it  in  any  other 
case.  To-day  some  additional  cases  were  cited.  The  case  of  Fore- 
man V.  Mayor  of  Canterbury,  L.  R.  6  Q.  B.  214,  was  cited,  but  that 

comes  within  the  category  of  all  the  other  cases.  In  that 
[*  121]  case  the  servant  of  the  *  defendants  first  of  all  placed  a 

heap  of  stones  on  the  highway,  and  then  left  that  heap  of 
stones  without  being  lighted.  There  is  an  act  done,  but  an  act 
done  which  he  was  entitled  to  do,  namely,  the  laying  of  the  heap 
of  stones  on  the  road  if  he  did  it  with  reasonable  care ;  but  he 
did  it  without  reasonable  care,  because  he  left  it  there  in  the 
dark  without  being  lighted.  That  obviously  would  give  a  cause 
of  action.  The  case  in  which  no  act  was  done,  and  where  it 
was  mere  negligence,  unless  it  can  be  said  that  was  so  in  the  case 
before  Vice-Chancellor  Hall,  was  the  case  of  Hartnall  v.  Ryde 
Commissioners^  4  B.  &  S.  361.  That  was  an  exceptional  case. 
Lord  Blackburn,  one  of  the  Judges,  put  it  upon  the  statute  which 
imposed  that  duty,  and  which  statute  not  only  imposed  on  those 
commissioners  the  duty  to  keep  the  highway  in  repair,  but  con- 
tained an  express  enactment  that  if  they  did  not  they  should  be 
liable  to  an  indictment.    He  founds  the  judgment  upon  that,  and 
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finding  that  in  the  statute,  he  applies  the  well-known  common-law 
rule  that  if  people  do  that  which,  as  against  the  public,  amounts 
to  misdemeanour,  and  lays  them  open  to  an  indictment,  and  if, 
besides  the  injury  to  the  public,  they  so  do  it  as  to  do  an  injury 
to  a  private  individual,  that  individual  may  maintain  an  action 
for  damages  for  the  breach  of  the  statutory  enactment  which  lays 
them  open  to  an  indictment.     That  is  an  exceptional  case. 

Now,  with  regard  to  the  case  before  Vice-Chancellor  Hall, 
Attomey-Oeneral  v.  Mayor  of  Basingstoke,  24  W.  R  817,  my 
impression  is  that  the  predecessors  of  the  defendants  in  that  case 
had  been  the  people  who  diverted  sewage  into  artificial  sewers,  and 
by  those  artificial  sewers  diverted  sewage  into  the  drain  which 
belonged  to  the  plaintiff.  If  so,  their  predecessors  had  done  an 
act  which  would  bring  the  case  within  the  ordinary  principle  of 
all  the  other  cases,  and  probably  in  that  case  there  was  some 
enactment  that  carried  down  the  obligation  of  what  their  prede- 
cessors had  done  to  the  defendants,  and  so  made  the  defendants  in 
that  case  liable  also  under  the  ordinary  rule.  So,  indeed,  I  am 
inclined  to  think  that  in  the  present  case,  under  this  statute,  if 
the  former  board  had  done  an  act  that  would  have  given  the 
plaintiff  a  right  to  damages  or  to  some  other  remedy,  and 
the  effect  of  that  act  *  continued  in  the  defendants'  time,  [*  122] 
the  defendants  would  have  been  liable  for  the  continuance 
of  the  consequences  of  that  act,  and  would  have  been  liable  to  an 
injunction.  Therefore  it  seems  to  me  that  the  case  is  not  brought 
within  the  rule  that  would  enable  the  Court  of  Chancery  to  grant 
a  mandatory  injunction. 

Then  it  is  said  that  nevertheless  the  defendants  are  liable  to  a 
mandamus  to  do  their  duty.  Now,  supposing  they  had  neglected 
or  refused  to  do  their  duty,  then  I  think  they  would  have  been 
liable  to  a  mandajnus,  but  not  to  a  mandamus  to  be  granted  by  the 
Chancery  Division.  It  would  have  been  a  prerogative  mandamus, 
as  it  is  called,  to  them  as  a  public  body  to  enter  upon  and  do  their 
duty.  That,  as  it  seems  to  me,  under  the  Judicature  Act  as  it  was 
before,  is  a  remedy  that  can  be  granted  only  in  the  Court  of 
Queen's  Bench.  I  think  the  mundamus  spoken  of  in  the  8th  sub- 
section of  the  25th  section  of  the  Judicature  Act  is  not  the  pre* 
rogative  mandamus,  but  only  a  mandamus  which  may  be  granted 
to  direct  the  performance  of  some  act,  of  something  to  be  done, 
which  is  the  result  of  an  action  where  an  action  will  lie.    There- 


612  LOCAL  GOVEBNMENT. 


Ho.  18.  —  GloMop  ▼.  HMton  and  Ideworfh  Local  BomA,  18  Oh.  D.  188, 188. 

fore,  supposing  the  defendants  here  had  refused  to  enter  upon  or 
to  perform  their  duty,  they  would  have  been  liable  to  a  mandamus, 
but  only  to  mandamvs  granted  by  the  Court  of  Queen's  Bench, 
and  not  here.  It  seems  to  me  their  conduct  has  not  laid  them 
open  to  such  a  mandamus.  They  have  never  refused  to  perform 
their  duty ;  they  have  done  acts  towards  performing  their  duty ; 
they  have  not  been  guilty  of  any  such  negligence  as  amounts  to  a 
refusal  to  enter  upon  the  jurisdiction  that  is  given  them;  and, 
therefore,  even  if  a  mandamtis  could  have  been  asked  for  from  this 
Court,  there  are  not  materials  on  which  the  Court  ought  to  grant  a 
mandamus.  In  every  view,  therefore,  I  think  the  defendants  are 
right.  I  doubt  whether  the  point  which  has  been  so  long  argued 
before  us  was  really  argued  before  the  Vice-Chancellor,  or  that 
we  are  overruling  any  formed  opinion  of  his.  If  we  are,  I  am 
sorry,  with  great  deference,  to  differ,  and  to  say  that  here  I  think 
the  plaintiff  has  made  no  case  for  any  legal  remedy  whatever. 

Cotton,  L.  J. :  — 

The  plaintiff  in  the  present  action  bases  his  case  upon 
[*  123]  this,  that  *  a  stream  running  through  his  grounds  is  in 
such  a  state  as  to  be  a  nuisance,  and  in  consequence  of 
that  he  asks  for  relief  against  the  defendants,  not  by  way  of  dam- 
ages, but  for  a  decree  which  will  relieve  him  from  the  nuisance 
he  complains  of.  I  agree  with  Lord  Justice  Brett  that,  as  r^ards 
the  question  of  fact,  if  the  right  of  the  plaintiff  would  follow  our 
decision  on  that,  he  has  made  out  his  case ;  that  is  to  say,  he  has 
shown,  in  my  opinion,  that  the  water  in  this  stream  is  in  such  a 
state  that  if  that  were  the  result  of  an  action  of  an  individual  or 
a  body  not  having  parliamentary  authority  to  put  the  stream  into 
such  a  state,  or  to  do  acts  which  necessarily  brought  the  stream 
into  that  state,  he  would  have  a  ground  of  action  against  them. 
But  although  that  is  established,  it  is  a  very  different  thing  and  a 
very  different  consideration  whether  as  against  these  defendants 
he  is  entitled  either  to  the  decree  granted  by  the  Vicb-Chancellor 
or  to  any  decree  in  this  action. 

The  decree  made  by  the  Vice-Chancellor  went  beyond  what 
has  been  considered  in  the  argument,  for  the  decree  was  against 
the  defendants,  restraining  them  from  causing  or  permitting  any 
sewage  to  go  into  the  river  Crane,  and  also  from  causing  or  per- 
mitting any  new  outfall  or  sewer  for  the  conveyance  of  sewage 
into  the  river  Crane  to  be  made.     Now,  in  this  case  there  is  no 
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evidence  at  all,  as  I  understand  it,  that  they  have  expressed  any 
intention  to  make  any  new  sewer  which  would  have  the  effect  of 
bringing  fresh  sewage  into  the  Crane,  nor  was  there  anything  to 
show  that  they  had  before  the  commencement  of  the  action,  or  at 
any  time  by  their  own  act  in  any  way  brought  any  fresh  sewage 
down  the  existing  sewers  which  go  into  the  river  Crane,  and  I 
think  that  part  of  the  decree  to  which  I  have  referred  which  re- 
strains them  from  causing  or  permitting  any  new  outfall  to  be 
made  must  have  got  into  the  decree  per  iTietmam,  without  the 
attention  of  the  Yice-Chancellor  being  directed  to  it.  I  advert 
to  that  for  this  reason,  that  it  must  not  be  supposed,  although  I 
concur  in  thinking  that  the  plaintiff  is  not  entitled  to  any  decree, 
tliat  I  am  of  opinion  (or  that  the  rest  of  the  Court  are  of  opinion) 
that  the  defendants  have  a  right  under  this  Act  of  Parliament  to 
make  any  new  sewer,  and  thereby  to  conduct  any  fresh  sewage 
matter  into  the  river  Crane.  In  my  opinion,  if  they  were 
*  intending  to  do  so,  or  had  done  so,  there  would  be  a  clear  [*  124] 
case  on  the  part  of  the  plaintiff  for  an  injunction  against 
the  defendants,  because  that  would  be  within  the  clear  prohibition 
of  the  Act  of  Parliament.  The  decree  against  them  in  substance, 
no  doubt,  was  intended  to  be  a  decree  against  them  to  restrain 
them  from  permitting  any  sewage  to  go  into  the  river  Crane.  It 
is  not  said  they  have  done  any  act  the  consequence  of  which  has 
been  to  bring  the  sewage  down  to  the  river  Crane.  If  that  were 
so,  unless  they  could  show  that  in  doing  that  act,  and  so  causing  a 
nuisance  to  the  plaintiff,  they  are  protected  by  the  Act  of  Parlia- 
ment, it  would  be  the  duty  of  this  Court,  as  it  has  done  in  many 
cases  already,  to  restrain  the  defendants  from  creating  a  nuisance, 
and  although  they  are  a  public  body,  having  public  duties  and 
powers  to  perform  those  duties,  that  would  not  exempt  them  from 
legal  liability  in  consequence  of  a  nuisance  caused  by  them.  On 
the  evidence  there  is  no  ground  for  saying  they  have  done  that. 
I  shall  have  to  refer  to  the  cases  on  the  point  on  another  part  of 
the  case,  but  it  is  sufficient  to  say  here  that  those  cases  for  the 
present  purpose  may  be  disregarded.  It  is  not  the  act  of  the 
defendants  that  has  caused  any  nuisance  to  the  plaintiff 

Then  it  is  said  that  although  the  order  has  been  made  in  the 
form  of  a  mandatory  injunction  to  restrain  them  from  permitting 
the  sewage  to  fall  into  the  river  Crane,  that  is  done  to  enforce 
obedience  to  obligations  imposed  by  the  Act  under  which  they  are 
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constituted.  Now  it  is  necessary  to  consider  what  the  duties  im- 
posed hy  the  Act  which  the  plaintiflf  seeks  to  enforce  are,  because 
the  considerations  would  be  very  different  if  the  Act  of  Parlia- 
ment, either  directly  or  indirectly,  contained  that  which  amounted 
to  a  prohibition  against  them  from  doing  a  particular  thing  of 
which  the  plaintiff  complains  as  causing  him  a  nuisance.  In  fact 
that  was  felt  by  the  counsel  for  the  plaintiff,  who  contended  that 
there  was  in  this  Act  of  Parliament  that  which  amounted  to  a 
prohibition,  either  in  the  form  of  a  direction  or  in  the  form  of 
a  prohibition,  against  their  allowing  any  sewage  to  go  down  into 
the  river  Crane.  Let  us  see  whether  there  is  any  such  prohibition. 
For  the  purpose  of  convenience,  I  will  take  first  of  all  the  19th 
section,  which  is  the  last  of  those  referred  to  on  this  point :  "  Every 

local  authority  shall  cause  the  sewers  belonging  to  them 
[*  125]  to  be  *  constructed,  covered,  ventilated,  and  kept  so  as  not 

to  be  a  nuisance  injurious  to  health,  and  to  be  properly 
cleansed  and  emptied."  I  may  dismiss  that  clause  in  a  word. 
The  complaint  here  is,  not  that  injury  is  caused  to  the  plaintiff 
by  sewers  constructed  by  the  defendants  being  improperly  con- 
structed, or  by  their  leaving  sewers  not  constructed  by  them  in  a 
state  to  be  offensive  to  him  and  injurious  to  his  health,  but  that 
the  sewers  are  constructed  in  such  a  way  as,  independently  of 
their  being  in  a  good  or  a  bad  state,  to  bring  down  sewage  into  his 
stream.  The  complaint,  therefore,  is  of  the  way  in  which  the 
sewer  brings  down  sewage,  and  not  of  the  state  of  the  sewers. 
That  section,  therefore,  has  nothing  to  do  with  it.  Sect  17  was 
more  relied  upon.  Lord  Justice  James  has  already  referred  to 
that  section.  It  begins  thus:  "Nothing  in  this  Act  shall  author- 
ise any  local  authority  to  make  or  use  any  sewer,"  and  so  on. 
That  is  not  a  prohibition,  but  it  is  a  direction  that  nothing  in 
the  Act  is  to  be  supposed  to  give  them  the  power  of  doing  that 
which  is  afterwards  mentioned  in  the  section,  it  is  not  to  author- 
ise any  local  authority  to  make  any  sewer,  drain,  or  outfall  for  the 
purpose  of  bringing  sewage  or  filthy  water  into  a  running  stream. 
It  is  said  they  were  using  it  by  permitting  it  to  be  used.  I  can- 
not agree  to  that.  "Making  or  using  a  sewer"  means  that  you 
must  not  make  a  sewer  which  brings  down  the  sewage  into  the 
river;  you  must  not  use  existing  sewers  for  bringing  into  a 
stream  sewage  which  you  by  other  means  bring  into  the  old  sewer. 
The  answer  to  the  whole  argument  on  this  section  is,  that  it  is  not 
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directory  of  what  they  are  to  do,  before  they  exercise  the  power 
given  by  the  Act,  but  only  that  in  exercising  the  powers  given  by 
the  Act  they  are  not  to  continue  that  particular  form  of  nuisance. 

We  then  come  to  sect.  15,  and  upon  that  the  question  must 
turn:  "Every  local  authority  shall  keep  in  repair  all  sewers 
belonging  to  them,  and  shall  cause  to  be  made  such  sewers  as 
may  be  necessary  for  effectually  draining  their  district  for  the 
purposes  of  this  Act."  I  think  I  must  respectfully  differ  a  little 
from  what  has  been  said  by  Lord  Justice  Brett  as  to  this  section. 
I  hardly  think  that  this  can  be  considered  as  a  direction  that  they 
shall  make  sewers  for  the  purpose  of  diverting  from  running 
streams  *  any  sewage  that  then  went  into  them.  It  is  a  [*  126] 
direction  that  they  shall  effectually  drain  their  district; 
that  is,  they  shall  provide  drainage  for  every  house  in  the  district. 
They  are  to  provide  sufficient  and  proper  drains  for  the  purpose  of 
carrying  off  all  the  sewage  and  other  matter  that  is  to  go  through 
the  district ;  and  no  doubt  doing  that  in  a  proper  way  will  have 
the  consequence  of  making  a  series  of  drains  and  a  system  of  drain- 
age which  will  result  in  not  allowing  any  sewage  to  go  down  into 
the  running  water  and  the  natural  streams  that  there  are  in  the 
district  That  is  the  result  of  effectually  draining  a  district  by  a 
proper  system  of  draining,  and  not  the  consequence  of  anything  in 
the  Act  that  can  be  looked  upon  as  a  direction  that  they  shall 
divert  from  the  streams  sewage  then  going  into  them.  I  ought  to 
advert  to  sects.  91  and  92,  which  refer  to  the  abatement  of  nui- 
sances. In  my  opinion  those  sections  have  no  bearing  on  the 
present  question.  They  provide  that  they  are  to  inspect  their 
district,  and  to  see  what  individuals  in  it  are  doing  acts  which  are 
nuisances  as  there  defined,  and  then  to  take  proper  proceedings, 
and  a  summary  remedy  is  pointed  out  to  oblige  those  individuals 
to  abate  the  nuisance ;  and  power  is  given  to  the  board  to  remove 
it  themselves  if  the  individuals  do  not  do  it. 

What,  then,  is  the  result  ?  By  this  decree  the  plaintiff  says,  "  I  am 
directing  and  causing  the  defendants  to  do  their  duty  under  the  Act 
of  Parliament,  not  by  restraining  them  from  infringing  a  direct  pro- 
hibition in  the  statute,  but  I,  indirectly  by  this  injunction,  by  re- 
straining them  from  allowing  the  sewage  to  go  into  my  stream,  am 
compelling  them  effectually  to  drain  their  district,  which  it  is  their 
duty  to  do,  and  which  is  the  only  means  of  diverting  the  sewage  from 
my  stream."     Putting  aside  for  the  present  the  difficulty  of  doing 
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such  a  thing  by  means  of  an  injunction  of  this  nature,  I  will  deal 
with  it  as  if  it  were  a  question  of  a  mandatory  order,  that  is  to  say, 
a  mandamvs  in  the  sense  of  a  decree  directing  the  defendants  to 
perform  the  duties  and  obligations  thrown  upon  them  by  the  Act 
of  Parliament  in  which  the  plaintiff  has  a  special  interest.  Ought 
we  to  do  that  unless  we  can  see  either  something  definite  which 
the  Court  can  direct  the  defendants  to  do,  or  some  way  by  which 

they  can  carry  out  that  scheme  of  drainage —  some  practical 
[*127]  way  of  carrying  out  •that  scheme  of  drainage  by  which 

the  plaintiff  will,  he  says,  benefit  ?  In  my  opinion  we 
ought  not  to  do  so.  We  are  asked  to  make  a  decree  something  in 
the  nature  of  a  decree  for  specific  performance,  and  the  plaintiff 
comes  and  says,  "  If  you,  the  defendants,  will  do  your  duty,  the 
result  will  be  a  consequential  benefit  to  me  particularly,  and  there- 
fore I  have  a  right  to  call  upon  you  as  if  it  were  a  private  claim  I 
had  against  you  to  perform  your  duty,  and  to  give  that  benefit  to 
me."  Granted.  But  it  would  be  contrary  to  the  course  of  the 
Court  to  make  a  decree  of  that  nature  against  the  defendants  un- 
less the  Court  is  satisfied  that  there  is  some  particular  mode  by 
which  they  can  carry  into  effect  this  scheme  of  drainage,  and  in 
that  way  exercise  the  powers  of  this  Act  of  Parliament.  But  it  was 
said,  and  for  that  purpose  I  must  refer  to  the  class  of  cases  much 
quoted  in  argument,  that  this  is  not  the  way  in  which  the  Court 
of  Chancery  has  dealt  with  cases  of  this  sort,  where  a  public  body 
has  been  brought  before  it  by  an  individual,  or  by  the  Attorney- 
General,  complaining  either  of  a  private  or  public  nuisance,  and  it 
was  argued  that  in  those  cases  the  Court  of  Chancery  has  said  it 
has  nothing  to  do  with  the  question  how  these  bodies  can  perform 
the  duty  of  draining  the  district  which  the  Act  has  thrown  upon 
them,  all  the  Court  had  to  do  was  to  relieve  the  plaintiff  from  the 
nuisance.  But  in  those  cases  the  complaint  was,  not  that  the 
defendants  were  not  carrying  into  execution  the  powers  of  drainage, 
but  that  the  defendants  had  caused  a  nuisance  which  they  at- 
tempted to  justify  as  done  in  the  execution  of  their  duties  under 
the  Act.  The  answer  was,  No ;  the  Act  gave  you  for  the  purposes 
of  a  particular  district  certain  powers  of  drainage,  and  certain  obli- 
gations to  have  a  system  of  drainage ;  but  it  also  said  that  in  doing 
this  you  should  not  create  any  nuisance,  or  that  you  should  not  do 
what  you  are  doing,  namely,  draining  the  sewage  into  a  stream. 
It  was  no  answer  to  the  plaintiff  complaining  of  a  nuisance  not 
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justified  by  the  Act  of  Parliament  to  say  that  those  defendants  had 
under  the  Act  of  Parliament  a  duty  which  they  were  to  perform 
without  causing  a  nuisance.  If  once  the  act  has  been  established 
to  be  a  nuisance,  and  not  within  the  protection  of  the  Act  of 
Parliament,  it  is  no  answer  to  the  plaintiff  to  say,  "  We 
are  doing  this  in  discharge  of  a  duty,"  when  the  Act  *  of  [*  128] 
Parliament  which  gave  them  the  power  and  obligation  of 
discharging  that  duty  for  the  benefit  of  other  persons  had  expressly 
reserved  the  righ^  of  the  plaintiff  complaining  and  prohibited  any 
act  being  done  to  his  prejudice  or  wrong.  Therefore  the  Court 
said,  "  We  have  nothing  to  do  with  the  question  how  you  are  to 
perform  the  duties  imposed  by  the  Act ;  you  have  your  powers  on 
condition  of  not  doing  a  wrongful  act ;  the  act  is  wrongful,  and 
therefore  is  not  protected  by  the  Act  of  Parliament ;  and  you 
must  be  treated  just  as  if  you  had  no  parliamentary  powers." 
Therefore  those  cases  are  out  of  the  question.  Here  it  is  not  that 
the  defendants  have  done  a  wrongful  act,  and  that  they  are  seeking 
to  protect  that  wrongful  act  by  saying  that  unless  they  do  it  they 
cannot  do  something  else,  but  the  plaintiff  asks  that  they  may  be 
called  upon  to  exercise  the  powers  of  this  Act,  because  that  will 
relieve  him  from  nuisance  and  injury — an  injury  not  done  by  the 
act  of  the  defendants,  but  which  existed  before  the  defendants 
came  into  existence.  Those  cases  are  not  at  all  authorities  for  the 
suggestion  that  we  should  make  a  mandatory  decree  without  seeing 
that  there  is  a  practical  mode  of  carrying  into  effect  the  powers 
given  by  this  Act  of  Parliament.  Moreover,  in  my  opinion,  no 
branch  of  the  High  Court  ought  to  direct  the  defendants  by  its 
decree  to  exercise  powers  and  to  do  their  duty  without  being  satis- 
fied that  there  has  been  something  in  the  nature  of  a  refusal  on  the 
part  of  the  defendants  so  to  do  their  duty  and  to  comply  with  the 
obligation  of  the  Act  of  Parliament  Here  there  has  been  no  re- 
fusal, and  the  delay  of  the  defendants  was  only  from  November, 
when  they  were  constituted,  till  the  month  of  July,  when  the 
action  was  brought. 

Then  it  is  said,  one  may  take  into  consideration  the  delay  of  the 
previous  local  board,  and  attribute  that  to  the  present  defendants. 
For  that  purpose  sect.  12  of  the  Act  was  relied  upon.  Without 
looking  at  the  special  words  of  the  section,  it  is  obvious  it  could 
not  be  intended  to  apply  to  such  a  case  on  any  fair  construction. 
The  previous  local  authority  had  to  exercise  the  powers  given  to 
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them  by  the  then  existing  Act,  under  which  they  were  then  con- 
stituted, and  over  a  different  area.  The  present  board  have  to 
exercise  powers  under  this  Act  of  1875  over  their  area,  and  how 

can  neglect  to  perform  duties  imposed  by  the  Act  of 
[*  129]  *  1848  or  of  1872  be  neglect  to  perform  the  duties  created 

by  the  Act  of  Parliament  of  1875  in  a  body  existing  only 
under  that  Act,  and  having  duties  to  perform  specified  and  defined 
by  that  Act?  Section  12  comes  to  this,  that  as  regards  the  prop- 
erty vested  in  the  Brentford  Union,  the  defendants  take  it  subject 
to  all  the  obligations  and  liabilities  imposed  upon  it  while  under 
the  control  of  the  former  authority ;  and  if  the  former  body  had 
by  any  act  done  by  them  given  a  right  of  action,  or  incurred  any 
liability  —  if  by  any  contract  they  had  incurred  any  debt,  or  if 
they  had  come  under  any  obligation  capable  of  being  enforced  by 
action,  then  that  could  be  enforced  in  the  same  way  as  if  they 
were  still  the  same  persons  who  entered  into  the  contract,  or  in- 
curred the  obligation.  It  cannot  be  said  that  delay,  if  there  were' 
delay,  on  the  part  of  the  old  board,  can  be  imputed  to  the  present 
board,  so  as  to  make  it  a  refusal  to  exercise  the  powers  given  by 
the  Act  of  Parliament. 

There  are  two  other  points.  This  is  not  a  decree  to  direct  the 
defendants  to  perform  certain  duties  imposed  by  the  Act  of  Parlia- 
ment, but  it  is  a  decree  in  the  form  of  a  mandatory  injunction. 
In  my  opinion,  if  the  Court  can  order  the  defendants  to  carry  into 
execution  the  powers  given  by  the  Act,  it  ought  to  do  so  directly, 
and  not  to  do  so  by  restraining  them  from  permitting  a  thing  to 
be  done  which  it  is  not  clear  will  necessarily  be  removed  by  their 
exercising  the  powers  given  by  the  Act.  It  certainly  ought  to 
direct  them  to  exercise  the  powers  of  the  Act,  and  not  to  put  them 
under  an  injunction  for  breach  of  which  there  might  be  sequestra- 
tion, by  enjoining  them  from  permitting  a  thing  to  continue  which 
they  may  not  have  power  to  remove. 

There  is  one  other  matter  which  I  may  refer  to,  although  Lord 
Justice  James  referred  to  it,  because  I  think  Mr.  Glasse  did  not 
quite  see  the  point  which  I  put  —  I  mean  with  regard  to  sect.  299. 
That  section  provides  a  mode  by  which  steps  shall  be  taken  to 
compel  a  public  body  to  discharge  its  duties  under  the  Act.  It 
cannot  be  said  that  that  section  could  have  taken  away  any  juris- 
diction, either  to  grant  damages,  or  an  injunction,  if  the  act  was 
one  which  the  plaintiff  could  complain  of  as  a  legal  wrong  done 
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to  him ;  nor  do  I  suggest  that  the  existence  of  that  section 
takes  away  the  power  of  the  Court  to  interfere  hy  *  decree  [*  130] 
to  compel  the  defendants  to  do  their  duty.  But  when  it 
is  at  least  doubtful  how  this  scheme  can  be  carried  into  effect,  and 
the  Local  Government  Board  have  great  control  over  the  manner 
in  which  the  scheme  is  to  be  carried  into  effect,  and  may  say 
whether  it  is  done  reasonably  or  not,  the  existence  of  sect.  299 
may,  in  my  opinion,  influence  the  Court  in  deciding  whether  it 
will  make  a  decree  against  the  defendants.  On  all  these  grounds 
I  am  of  opinion  the  plaintiff  fails,  and  the  action  must  be  dismissed. 

On  the  question  of  costs, 

James,  L.  J.,  said :  —  I  think  there  is  no  sufl&cient  ground  to 
alter  the  general  rule  that  the  costs  must  abide  the  result.  The 
defendants  will  have  the  costs  of  the  suit  in  the  Court  below  and 
here.  There  was  a  defence  that  there  was  no  nuisance,  and  that 
the  river  was  not  in  such  a  state  as  to  cause  discomfort  to  the 
plaintiff.  But  there  was  also  a  defence  that  the  defendants  had 
done  nothing  in  their  time  to  cause  a  nuisance,  and  that  anything 
that  exists  there  has  existed  for  twenty  years,  so  that  there  is  a 
common-law  presumption  against  the  action.  It  appears  to  me 
that  they  have  succeeded  upon  that  point,  and  that  the  great  bulk 
of  the  evidence  was  directed  to  that, 

ENGLISH  NOTES. 

The  modem  law  with  reference  to  the  liability  of  local  authorities 
in  tort  rests  primarily  on  Mersey  Docks  and  Harbour  Board  v.  Gibbs 
(H.  L.  1866),  L.  E.  1  H.  L.  93,  35  L.  J.  Ex  225,  12  Jur.  (N.  S.)  571, 
where  it  was  finally  decided  that  the  principle  on  which  a  private  person 
is  liable  in  tort  for  injuries  caused  by  the  negligence  of  his  servants 
extends  to  bodies  of  public  trustees  established  by  statute,  including, 
oi  course,  local  authorities;  and  that  the  funds  of  the  trustees  are 
applicable  to  the  payment  of  damages  in  respect  of  such  torts. 

Another  case  of  great  importance  on  the  subject  is  Atkinson  v.  New- 
castle and  Gateshead  Waterworks  Co.  (C.  A.  1877),  2  Ex.  D.  441, 
46  L.  J.  Ex.  775,  36  L.  T.  761,  2b  W.  R.  794,  where  it  was  held  by 
the  Court  of  Appeal  that  the  breach  of  a  statutory  duty  does  not  nec- 
essarily give  a  right  of  action  to  a  person  sustaining  injury  by  that 
breach,  but  that  the  question  whether  such  a  person  has  a  right  of 
action  depends  upon  the  scope  of  the  particular  enactment  conferring 
the  duty.  The  second  of  the  principal  cases  may  be  regarded  as  an 
instance  of  the  application  of  this  principle. 
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The  same  case  illustrates  a  further  doctriney  not  fully  recognised 
at  the  time  the  case  was  decided,  which  has  since  become  of  great 
importance,  namely,  that  a  breach  of  a  purely  statutory  duty  on  the 
part  of  a  local  authority,  where  that  breach  of  duty  consists  in  mere 
nonfeasance,  gives  no  cause  of  action  to  a  person  injured,  though  mis- 
feasance in  the  exercise  of  statutory  powers  does  give  a  right  of  action. 
It  may  be  well  to  trace  the  growth  of  this  doctrine,  which  seems  to 
some  extent  founded  upon  the  rule,  originally  mainly,  if  not  entirelj", 
technical,  precluding  persons  injured  through  non-repair  of  a  highway 
from  recovering  damages. 

In  Hammond  v.  St.  Pancras  Vestrii  (1874),  L.  E.  9  C.  P.  316,  43 
L.  J.  C.  P.  157,  30  L.  T.  296,  22  W.  E.  826,  it  was  held  that  the 
defendant  vestry  were  not  liable  to  an  action  for  damages  arising  from 
an  obstruction  in  a  sewer,  which  was  not  made  by  them,  in  the  absence 
of  negligence  on  their  part;  but  there  was  no  suggestion  that,  if  there 
had  been  negligence,  the  action  would  not  have  lain.  The  case  was 
argued  entirely  on  the  statutory  duty  to  maintain  and  cleanse  sewers 
imposed  on  the  vestry,  and  there  was  no  suggestion  that  the  fact  that 
the  alleged  breach  of  duty  was  nonfeasance  only,  constituted  a  defence. 

In  White  v.  Hlndley  Local  Board  (1875),  L.  E.  10  Q.  B.  219,  44  L. 
J.  Q.  B.  114,  32  L.  T.  460,  23  W.  E.  651,  the  local  board  were  held 
liable  in  damages  in  respect  of  injury  arising  from  the  defective  con- 
dition of  a  grid  attached  to  a  sewer.  Both  the  sewer  and  the  grid  were 
made  before  the  establishment  of  the  board,  and  therefore  this  breach 
of  duty  was  mere  nonfeasance.  It  was  argued  that  this  afforded  a 
defence;  but  judgment  for  the  plaintiff  was  given  on  the  ground  that 
there  had  been  a  bi'each  on  their  part  of  the  common-law  duty  of 
repairing  the  grid  attaching  to  the  board  by  reason  of  the  vesting  of 
the  sewer  in  them.  The  case  has  never  been  expressly  disapproved, 
but  it  may  well  be  doubted  whether  it  would  now  be  followed. 

The  next  case  of  importance  in  order  of  date  is  the  second  of  the 
principal  cases,  where  it  will  be  observed  the  decision  was  not  put  upon 
any  broad  general  distinction  between  nonfeasance  and  misfeasance. 

After  that  the  next  case  to  be  noticed  is  The  Borough  of  Bathurst  v. 
Macpherson  (P.  C.  1879),  4  App.  Cas.  256,  48  L.  J.  P.  C.  61,  before 
the  Privy  Council.  There  the  municipality  of  Bathurst,  who  had  by 
statute  the  care,  construction,  and  management  of  roads  in  the  borough, 
had  constructed  a  barrel  drain  under  one  of  such  roads,  and  this  drain 
had  fallen  into  disrepair,  leaving  a  hole  in  a  road,  into  which  the 
plaintiff  fell,  sustaining  the  injuries  in  respect  of  which  he  brought  the 
action.  The  Privy  Council  held  that  the  plaintiff  had  a  cause  of 
action,  partly  on  the  ground  that  the  municipality,  having  themselves 
made  the  barrel  drain,  were  bound  to  keep  it  from  becx)ming  a  nuisance 
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to  the  highway;  but  the  decision  was  also  put  upon  the  ground  that 
there  was  a  neglect  upon  the  part  of  the  municipality  to  discharge 
their  statutory  duty  of  maintaining  the  roads,  and  that  this  neglect 
gave  a  cause  of  action  to  any  person  sustaining  special  damage.  It  is 
however  now  recognised  that  the  decision  of  the  Privy  Council  can 
only  be  regarded  as  correct  so  far  as  it  rested  on  the  first  ground. 

In  Fleming  v.  Manchester  Corporation  (1881),  44  L.  T.  517,  the 
defendant  corporation  were  held  by  Stephen  J.,  to  be  liable  for  damage 
arising  from  the  bursting  of  a  sewer  made  by  their  predecessors  and 
vested  in  them,  on  findings  of  the  jury  that  the  bursting  was  due  to 
defects  in  the  original  construction  of  the  sewer;  and  that  it  was 
caused  by  the  omission  of  the  defendants  to  discover  the  defects;  and 
that  the  ignorance  of  the  defendants  as  to  the  existence  of  any  defect 
in  the  sewer  was  due  to  an  omission  on  their  part  to  take  reasonable 
means  to  discover  it.  The  Court  of  Appeal,  however,  reversed  the 
judgment  on  the  ground  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants  (" Times"  newspaper,  June  27,  1882). 

In  Gibraltar  Sanitary  Commissioners  v.  Orfila  (P.  C.  1890),  15  App. 
Cas.  400,  59  L.  J.  P.  C.  95,  the  appellants,  who  were  charged  with  a 
statutory  duty  of  maintaining  roads,  were  held  by  the  Privy  Council 
not  to  be  liable  in  damages  for  injuries  resulting  from  their  failure  to 
keep  a  road  in  repair.  And  the  judgment  chiefiy  went  on  the  ground 
that  the  breach  of  duty  was  nonfeasance  only;  Lord  Watson,  who 
delivered  the  judgment  of  the  Privy  Council,  saying,  in  a  passage 
frequently  quoted  in  subsequent  cases:  '^It  is  an  implied  condition  of 
statutory  powers  that,  when  exercised  at  all,  they  shall  be  exercised 
with  due  care.  But  in  the  case  of  mere  nonfeasance  no  claim  for 
reparation  will  lie  except  at  the  instance  of  a  person  who  can  show  that 
the  statute  or  ordinance  under  which  they  act  imposed  upon  the 
commissioners  a  duty  toward  himself  which  they  negligently  failed  to 
perform.'^  It  is  worthy  of  remark  that  The  Borough  of  Bathurst  v. 
Macphersonj  suproj  was  not  cited. 

In  Cowley  v.  Nevrmarket  Local  Board,  12  R.  C.  706,  1892,  A.  C. 
345,  the  question  was  whether  the  local  board  were  liable  in  damages 
arising  from  their  failure  to  repair  a  highway.  And  it  was  held  by 
the  House  of  Lords  that  they  were  not.  In  so  holding  the  House 
followed  a  number  of  earlier  cases  which  seem  to  have  been  decided 
mainly,  at  least,  not  on  the  ground  that  the  default  complained  of  was 
nonfeasance  only,  but  on  a  narrower  ground  altogether,  namely,  that 
the  liability  to  maintain  highways  is  at  common  law  upon  the  inhabi- 
tants of  the  parish,  who,  being  unincorporate,  cannot  be  sued  at  all  (see 
Etissell  V.  Men  of  Devon  (1788),  12  R.  C.  694,  2  T.  R.  667) ;  and  that 
highway  authorities  are  merely  charged  by  statute  with  the  duty  of 
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carrying  out  the  obligations  of  the  inhabitants,  and  are  for  that  pur- 
pose the  mere  servants  of  the  inhabitants.  At  the  same  time  the  House 
did  not  rest  their  decision  on  this  ground  exclusively,  but  also  to 
some  extent  upon  the  broad  doctrine  of  nonfeasance.  The  Borough 
of  Bathurat  v.  Mdcpherson,  s^ipra,  was  cited,  but  was  not  mentioned 
by  the  law  Lords  in  giving  their  opinions. 

In  Pictou  Municipality  v.  Geldert  (P.  C),  1893,  A.  C.  524,  69  L. 
T.  510,  42  W.  B.  114,  it  was  again  held  that  a  corporation  in  whom 
the  care  of  roads  and  bridges  was  vested  by  statute  were  not  liable  to 
an  action  in  respect  of  mere  nonfeasance,  in  the  absence  of  any  indica- 
tion of  an  intention  in  the  Legislature  to  impose  that  burden  on  them. 
And  The  Borough  of  Bathurat  v.  Macpherson^  supra,  was  explained  as 
having  been  decided  on  the  ground  of  misfeasance. 

In  Stretton^a  Derby  Brewery  Co,  v.  Derby  Corporation  (1893), 
1894,  1  Ch.  431,  63  L.  J.  Ch.  135,  69  L.  T.  791,  42  W.  R.  583,  the 
damage  complained  of  was  due  to  the  overflow  of  sewage  from  a  sewer 
which  had  been  laid  by  the  defendant  corporation  many  years  pre« 
viously,  and  which  though  properly  constructed  in  the  first  instance 
and  adequate  for  the  drainage  of  the  district  as  it  then  was,  and  for 
the  then  probable  increase  in  the  number  of  buildings  draining  into 
it,  was  too  small  for  the  largely  increased  number  of  buildings  that 
at  the  time  of  the  overflow  were  in  fact  draining  into  it.  It  was  held 
by  B.OMER,  J.,  that  the  corporation  were  not  liable,  on  the  ground  that 
they  had  not  been  guilty  of  negligence  in  failing  to  provide  a  larger 
sewer.  The  learned  Judge,  however,  seems  to  have  thought  that  if 
negligence  in  failing  to  provide  a  larger  sewer,  on  the  growth  in  the 
number  of  houses,  had  been  established,  the  plaintifEs  would  have 
succeeded.  None  of  the  later  cases  as  to  the  distinction  between  non- 
feasance and  misfeasance  were,  however,  cited.  And  it  seems  clear 
that  as  the  law  now  stands  the  mere  omission  on  the  part  of  a  local 
authority  to  discharge  the  statutory  duty  of  providing  sewers,  however 
negligent,  gives  rise  to  no  cause  of  action,  even  apart  from  the  narrow 
reason  referred  to  later,  which  prevents  such  an  action  from  lying 
where  the  duty  arises  under  the  Public  Health  Acts. 

In  Sydney  Municipal  Council  v.  Bourke^  1895,  A.  C.  433,  64  L.  J. 
P.  C.  140,  72  L.  T.  605,  it  was  again  held  by  the  Privy  Council  that 
a  municipality  charged  with  the  duty  of  maintaining  roads  and  bridges 
were  not  liable  in  respect  of  mere  nonfeasance  of  that  duty.  And  it 
was  expressly  recognised  that  the  decision  in  Borough  of  Bathurat  v. 
Macpheraon,  aupra,  could  only  be  uplield  on  the  ground  of  the  neglect 
on  the  part  of  the  authority  to  maintain  the  artificial  structure  they 
had  themselves  made. 

In  Robinaon  v.  Workington  Corporation  (C.  A.),  1897, 1  Q.  B.  619, 
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tb©  facts  were  substantially  identical  with  those  in  Stretton's  Derby 
Brewery  Co,  v.  Derby  Corporation,  supra;  and  it  was  held  that  for 
damage  arising  from  mere  omission  to  discharge  their  duty  of  providing 
sewers  for  the  locality  the  corporation  were  not  liable.  The  judgment 
was  put  partly  on  the  general  doctrine  of  non-liability  for  nonfeasance  ; 
but  mainly  upon  a  much  narrower  and  quite  novel  ground,  namely,  tliat 
the  provisions  of  sect.  299  of  the  Public  Health  Act,  1875  (see  p.  418, 
ante)y  enabling  a  complaint  to  be  made  to  the  Local  Government  Board 
where  a  local  authority  make  default  in  providing  sewers,  prevents  there 
being  any  right  of  action  in  respect  of  such  a  default,  on  the  principle 
that  where  a  statute  creates  a  duty  and  provides  a  remedy  for  a  breach 
of  that  duty,  the  statutory  remedy  is  the  only  remedy.  This  view  of 
the  effect  of  sect.  299  has  since  been  upheld  by  the  House  of  Lords  in 
Fasmore  v.  Oswaldttaistle  Urban  District  Council,  1898,  A.  C.  387, 
67  L.  J.  Q.  B.  635.  It  would  seem,  however,  that  the  result  would 
have  been  the  same  apart  from  that  section. 

In  Dent  v.  Bournemouth  Corporation  (1897),  66  L.  J.  Q.  B.  395,  the 
defendant  corporation  were  held  liable  for  damage  due  to  the  overflow 
from  a  sewer,  which  was  caused  by  acts  of  misfeasance  on  their  part. 
The  case  turned  mainly  upon  the  question  whether  the  corporation  had 
in  fact  been  guilty  of  misfeasance  or  of  nonfeasance  only. 

In  Tregellas  v.  London  County  Council  (1897),  14  Times  L.  R.  55, 
the  London  County  Council  were  held  not  to  be  liable  for  injury  suffered 
by  the  plaintiff  owing  to  the  Council's  negligence  in  failing  to  lop  the 
branches  of  trees  in  a  park,  placed  under  their  control  and  manage- 
ment by  statute,  which  overhung  a  highway;  on  the  ground  that  the 
Council  had  been  guilty  of  nonfeasance  only.  The  case  is  noticeable 
as  being  the  first  in  which  the  modern  doctrine  of  non-liability  for  non- 
feasance has  been  applied  otherwise  than  in  connection  with  the  non- 
repair of  highways  or  default  in  the  provision  or  maintenance  of  sewers. 

In  Rundle  v.  Hearle,  1898,  2  Q.  B.  83,  67  L.  J.  Q.  B.  741,  a  most 
interesting  argument  is  reported  on  the  question  whether  an  individual 
liable  for  the  repair  of  a  highway  ra^ione  tenure  is  liable  in  damages 
to  a  person  suffering  injury  through  the  highway  being  out  of  repair. 
But  the  point  was  left  undecided. 

A  few  words  may  be  added  with  reference  to  what  was  more  particu- 
larly the  subject-matter  of  the  principal  cases,  the  pollution  of  rivers  by 
sewage  passing  through  sewers  belonging  to  local  authorities. 

There  are  numerous  cases  where,  as  in  the  first  of  the  principal 
cases,  local  authorities  have  been  restrained  from  discharging  sewage 
into  streams  so  as  to  cause  a  public  or  private  nuisance,  but  these  cases 
present  few  features  of  interest  from  a  legal  point  of  view,  and  do  not 
call  for  particular  mention. 
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On  the  other  hand,  the  second  of  the  principal  cases  has  been  followed 
in  several  cases  where  streams  have  been  polluted  by  sewage  passing 
through  the  sewer  of  a  local  authority,  but  the  local  authority  have  not 
themselves  done  anything  active  to  cause  the  pollution.  See  Attorney- 
General  V.  Dorking  Union  (C.  A.  1882),  20  Ch.  D.  596,  51  L.  J.  Ch. 
585,  46  L.  T.  573,  30  W.  R.  579 ;  Attorney- General  v.  Clerkenwell 
Vestry,  1891,  3  Ch.  527,  60  L.  J.  Ch.  788,  65  L.  T.  312;  Offilvie  v. 
Blything  SanUary  AuthorUy  (C.  A.  1892),  67  L.  T.  18  5  cf.  also  Reg. 
V.  Staines  Local  Board  (1888),  60  L.  T.  261. 

Now,  however,  a  local  authority  under  the  Public  Health  Acts  along 
whose  sewer  sewage  passes  into  a  stream  so  as  to  foul  it,  may  be  pro- 
ceeded against  under  the  Rivers  Pollution  Prevention  Acts  (39  &  40 
Vict.,  c.  75  ;  56  &  57  Vict.,  c.  31  ;  see  p.  418,  anie)y  subject,  of  course, 
to  the  restrictions  and  conditions  imposed  by  those  Acts. 

AMERICAN  NOTES. 

The  Goldsmid  case  is  cited  in  Dillon  on  Municipal  Corporations,  sect.  375, 
to  the  doctrine  that  where  a  city*  sewer  is  declared  to  be  a  nuisance,  a  reason- 
able time  will  be  allowed  for  its  proper  removal,  and  accompanied  by  Haskell 
V.  New  Bedford,  108  Massachusetts,  208,  and  other  Massachusetts  cases ;  and 
the  Glossop  case,  at  sects.  826,  1041, 1046,  to  the  doctrine  that  the  functions  of 
mandamus  and  injunction  are  distinct,  and  accompanied  by  Butterworth  v. 
United  States,  112  United  States,  50. 

The  American  doctrine  is  that  "  the  corporation  is  not  liable  to  a  civil  ac- 
tion (1)  for  wholly  failing  to  provide  drainage  or  sewerage,  nor  (2)  probably  for 
any  defect  or  toant  of  efficiency  in  the  plan  of  sewerage  adopted ; "  but  (3)  is 
**  liable  on  the  ground  of  negligence  in  respect  of  public  sewers,  solely  con- 
structed and  controlled  by  it,  where  by  reason  of  their  insufficient  size,  clearly 
demonstrated  by  experience,  they  result  under  ordinary  conditions  in  over- 
flowing the  private  property  of  adjoining  or  connecting  owners  with  sewage, 
and  that  the  principle  of  exemption  from  liability  for  defect  or  want  of  effi- 
ciency of  plan  does  not  extend  to  such  a  case : "  DiUon  on  Municipal  Corpora- 
tions, sect.  1046.  Citing  (1)  Mills  v.  Brooklyn,  32  New  York,  489;  Wilson  v. 
New  York,  1  Denio  (N.  Y.),  595;  Child  v.  Boston,  4  Allen  (Mass.),  41 ;  81  Am. 
Dec.  680;  Carr  v.  Northern  Liberties,  35  Penn.  State,  324;  78  Am.  Dec.  342; 
Montgomery  Council  y.  Gilmer,  33  Alabama,  116,  26  id.  665;  Atchison  v.  ChcU- 
lis,  9  Kansas,  603;  St,  Albans  v.  Noble,  56  Vermont,  525;  Henderson  v.  Minne* 
apolts,  32  Minnesota,  319;  (2)  same  cases  and  Johnston  v.  District  of  Columbia, 
118  United  States,  19 ;  Seifert  v.  Brooklyn,  101  New  York,  136 ;  54  Am.  Rep. 
664;  Merrifield  Y.  Worcester,  110  Massachusetts,  216 ;  14  Am.  Rep.  592; 
Daniels  v.  Denver,  2  Colorado,  669 ;  Horton  v.  Nashville,  4  Lea  (Tennessee), 
47 ;  Rice  v.  EcansvUle,  108  Indiana,  7 ;  58  Am.  Rep.  22 ;  Savannah  v.  Spears^ 
66  Georgia,  304;  Wicks  v.  DeWitt,  54  Iowa,  130;  Smith  v.  Gould,  61  Wiscon- 
sin, 31;  (3)  Reid  v.  Adanta,  73  Georgia,  523;  Ashley  v.  Port  Huron,  85 
Michigan,  296 ;  24  Amu  Rep.  552  ;  Rowe  v.  Portsmouth,  56  New  Hampshire, 
291 ;  22  Am.  Rep.  464 ;  Thurston  v.  St,  Joseph,  51  Missouri,  510 ;  11  Am.  Rep. 
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463 ;  Pumpeliy  v.  Green  Bay,  j-c.  Co.,  13  Wallace  (U.  S.  Sup.  Ct),  168  ;  Neoins 
V.  Peoria,  41  Illinois,  502;  89  Am.  Dec.  392;  Pettigrew  v.  EvansvUle,  25  Wia- 
consin,  223;  3  Am.  Rep.  50;  Weis  v.  Madison,  75  Indiana,  241;  39  Am.  Rep. 
135 ;  Parker  v.  Nashua,  59  New  Hampshire,  402 ;  Lehn  v.  San  Francisco,  66 
California,  76;  Taylor  v.  Austin,  32  Minnesota,  247;  Franklin  Wharf  Co.  v. 
Portland,  67  Maine,  46 ;  24  Am.  Rep.  1 ;  Brayton  v.  Fall  River,  113  Massachu- 
setts, 218;  18  Am.  Rep.  470;  Kram  v  Baltimore,  64  Maryland,  491.    Judge 
Dillon  admits  that  it  is  impossible  to  reconcile  all  the  cases  distinguishing 
between  lack  of  judgment  in  planning  and  negligence  in  planning  and  in  con- 
structing, but  approves  the  doctrine  that  '<  if  the  sewer,  whatever  its  plan,  is  so 
constructed  by  the  municipal  authorities  as  to  cause  a  positive  and  direct  inva^ 
sion  of  the  plaintiff's  private  property,  as  by  collecting  and  throwing  upon  it, 
to  his  damage,  water  or  sewage  which  would  not  otherwise  have  flowed  or 
found  its  way  there,  the  corporation  is  liable/'    This  statement  is  amply  war- 
ranted by  the  judgment  in  Seifert  v.  City  of  Brooklyn,  101  New  York,  136, 
where  it  is  said :  "  The  immunity  of  a  municipal  corporation  from  liability 
for  damages,  occasioned  to  those  for  whose  benefit  an  improvement  is  insti- 
tuted by  reason  of  the  insufliciency  of  the  plan  adopted,  to  wholly  relieve  their 
wants,  or  on  account  of  a  neglect  of  the  municipality  to  exercise  its  power  in 
making  desired  improvements  and  other  like  circumstances,  is  quite  clearly 
established  by  the  cases.    The  liability  in  such  cases  has  been  generally,  if 
not  always,  predicated  upon  the  duty  which  the  corporation  owed  its  citizens 
to  exercise  the  power  conferred  upon  it  to  build  streets,  sewers,  &c.,  for  the 
convenience  and  benefit  of  its  property  owners,  and  its  exemption  from  liabil- 
ity was  based  upon  the  limitations  necessarily  surrounding  the  exercise  of 
such  power,  and  the  judicial  character  of  the  functions  employed  in  perform- 
ing the  duty.    The  question  in  Mills  v.  Brooklyn  (32  N.  Y.  489,  495),  as  stated 
by  Judge  Denio,  was  that  <  the  grievance  of  which  the  plaintiffs  complain  is 
that  sufficient  sewerage  to  carry  off  the  surface  water  from  their  lot  and  house 
has  not  been  provided.     A  sewer  of  certain  capacity  was  built,  but  it  was  in- 
sufficient  to  caiTy  off  all  the  water  which  came  down  in  a  rain-storm,  and  the 
plaintiff's  premises  were  to  a  certain  extent  unprotected.     Their  condition 
was  certainly  no  worse  than  it  would  have  been  if  no  sewer  at  all  had  been 
constructed.'    It  was  there  held  that  the  corporation  was  not  liable.     The 
case  of  Smith  v.  Mayor,  ffc.  (66  N.  Y.  295),  related  to  a  sewer  of  sufficient  ca- 
pacity, but  which  was  temporarily  obstructed  by  a  deposit  of  mud  and  sand 
of  which  the  corporation  had  no  notice,  and  an  overflow,  injuring  plaintiff, 
resulted.    It  was  held  that  the  corporation  was  liable  for  negligence  alone, 
and  that  could  not  be  predicated  upon  the  facts  established.    McCarthy  v.  City 
of  Syracuse  (46  N.  Y.  194)  was  a  similar  case,  and  the  same  principle  was 
there  established,  the  city  being  charged  with  liability  for  an  injury  occurring 
through  its  neglect  to  repair  a  sewer  after  a  lapse  of  time  warranting  the  pre- 
sumption of  notice  of  the  defect.     In  Wilson  v.  Mayor,  ffc.  (1  Denio  [N.  Y.], 
595,  598),  the  damage  was  occasioned  by  surface  water  naturally  falling  upon 
the  plaintiff's  premises  but  prevented  from  flowing  off  by  the  changes  made, 
in  grading  its  streets,  by  the  city.    It  was  held  to  owe  no  duty  to  its  citizens 
to  furnish  drainage  for  the  water  naturally  collected  on  his  premises,  and  that 
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no  liability  resulted  from  the  change  in  the  street  grade  made  under  statutory 
authority.  It  was  further  said  that  the  power  of  the  corporation  *  to  make 
sewers  and  drains  is  clear,  but  it  is  not  their  duty  to  make  every  sewer  or 
drain  which  may  be  desired  by  individuals  or  which  a  jury  might  even  find 
to  be  necessary  and  proper.'  Lynch  v.  Mayor,  jrc.  (76  N.  Y.  60),  was  also  a 
case  where  the  natural  flow  of  surface  water  and  drainage  was  obstructed  by 
the  exercise  of  municipal  power  in  grading,  pitching,  and  raising  the  public 
streets,  and  the  city  was  declared  free  from  liability  for  the  damages  incident- 
ally occasioned  to  property  in  consequence  of  the  obstructed  drainage  and  its 
omission  to  build  drains  for  the  convenience  of  the  citizens.  Its  liability  how- 
ever in  a  case  like  the  present  was  conceded  in  the  opinion  delivered  by  Judge 
Earl.  In  Hines  v.  City  of  Lockport  (50  N.  Y.  236)  the  plaintiff  was  injured 
by  defects  in  a  public  street.  It  was  held  that  the  duty  resting  upon  the  cor- 
poration of  building,  opening,  and  grading  streets,  sidewalks,  sewers,  &c., 
was  judicial,  but  that  after  they  were  constructed  the  duty  of  keeping  them 
in  repair  was  ministerial,  and  from  an  omission  to  perform  that  duty  liability 
arose.  Urquhart  v.  Ogdensburgh  (91  N.  Y.  67,  71)  was  also  a  case  of  injury 
arising  from  a  defective  sidewalk,  and  the  principle  there  laid  down  is  in  har- 
mony with  the  cases  above  considered.  We  have  thus  referred  to  the  prin- 
cipal cases  cited  by  the  appellant,  and  find  no  warrant  in  them  for  the  doctrine 
that  a  municipal  corporation  in  the  exercise  of  its  discretionary  or  judicial 
power  of  determining  when,  where,  and  how  to  make  improvements,  such  as 
streets,  sidewalks,  sewers,  &c.,  has  the  right  to  do  so  upon  a  plan  which  sub- 
stantially involves  the  appropriation  by  it  of  the  property  of  a  citizen  to  the 
public  use.*' 

"  We  entertain  no  doubt  as  to  the  liability  of  the  defendant  for  the  dam- 
ages occasioned  by  the  defects  of  the  sewer,  and  think  it  rests  upon  principles 
not  conflicting  with  those  announced  in  any  reported  case,  but  substantially 
in  harmony  with  all  of  them.  Municipal  coi-porations  have  quite  invariably 
been  held  liable  for  damages  occasioned  by  acts  resulting  in  the  creation  of 
public  or  private  nuisances,  or  for  an  unlawful  entry  upon  the  premises  of 
another  whereby  injury  to  his  property  had  been  occasioned.  {Baltimore  jr 
Potomac  R.  R.  v.  Fifth  Baptist  Church,  108  U.  S.  317.)  This  principle  has 
been  uniformly  applied  to  the  act  of  such  corporations  in  constructing  streets, 
sewers,  drains,  and  gutters,  whereby  the  surface  water  of  a  large  territory, 
which  did  not  naturally  flow  in  that  direction,  was  gathered  into  a  body  and 
thus  precipitated  upon  the  premises  of  an  individual,  occasioning  damage 
thereto.  (Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204;  Bastahle  v.  SyracusCy  8  Hun, 
687 ;  also  in  72  N.  Y.  64 ;  Noonan  v.  City  of  Albany,  79  id.  470,  476 ;  Beach  v. 
City  of  Elmira,  22  Hun,  158 ;  Field  v.  West  Orange,  36  New  Jersey  Eq.  118, 
120;  8.  c.  on  appeal,  29  Alb.  L.  J.  397.) 

**  We  are  also  of  the  opinion  that  the  exercise  of  a  judicial  or  discretionary 
power,  by  a  municipal  corporation,  which  results  in  a  direct  and  physical  in- 
jury to  the  property  of  an  individual,  and  which  from  its  nature  is  liable  to 
be  repeated  and  continuous,  but  is  remediable  by  a  change  of  plan,  or  the 
adoption  of  prudential  measures,  renders  the  corporation  liable  for  such  dam- 
ages as  occur  in  consequence  of  its  continuance  of  the  original  cause  after 
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notice,  and  in  omission  to  adopt  such  remedial  measures  as  experience  has 
shown  to  be  necessary  and  proper.  (Wood's  Law  of  Nuisances,  §  752.)  While 
in  the  present  case  the  corporation  was  under  no  original  obligation  to  the 
plaintiff  or  other  citis&ens  to  build  a  sewer  at  the  time  and  in  the  manner  it 
did,  yet  having  exercised  the  power  to  do  so  and  thereby  created  a  private 
nuisance  on  his  premises,  it  incurred  a  duty,  having  created  the  necessity  for 
its  exercise,  and  having  the  power  to  perform  it,  of  adopting  and  executing 
such  measures  as  should  abate  the  nuisance  and  obviate  damage.  (Phinizy  v. 
City  ofAugustOy  47  Ga.  260,  263 ;  Byrnes  v.  City  of  Cokoes,  supra.) 

"  It  is  a  principle  of  the  fundamental  law  of  the  State  that  the  property  of 
individuals  cannot  be  taken  for  public  use  except  upon  the  condition  that  just 
compensation  be  made  therefor,  and  any  statute  conferring  power  upon  a  mu- 
nicipal body,  the  exercise  of  which  results  in  the  appropriation,  destruction, 
or  physical  injury  of  private  property  by  such  body,  is  inoperative  and  ineffec- 
tual to  protect  it  from  liability  for  the  resultant  damages,  unless  adequate 
provision  is  contained  in  the  statute  to  make  such  compensation.  The  immu. 
nity  which  extends  to  the  consequences,  following  the  exercise  of  judicial  or 
discretionary  power,  by  a  municipal  body  or  other  functionary,  presupposes 
that  such  consequences  are  lawful  in  their  character,  and  that  the  act  per- 
formed might  in  some  manner  be  lawfully  authorized.  When  such  power  can 
be  exercised  so  as  not  to  create  a  nuisance,  and  does  not  require  the  appro- 
priation of  private  property  to  effectuate  it,  the  power  to  make  such  an  ap- 
propriation or  create  such  nuisance  will  not  be  inferred  from  the  grant. 
Where  however  the  acts  done  are  of  such  nature  as  to  constitute  a  posi- 
tive invasion  of  the  individual  rights  guaranteed  by  the  Constitution,  legis- 
lative sanction  is  ineffectual  as  a  protection  to  the  persons  or  corporation 
performing  such  acts  from  responsibility  for  their  consequences.  (RadcUff's 
Ex'rs  V.  Mayor,  fi-c,  4  N.  Y.  195.)" 

"  The  exercise  of  the  authority  conferred  upon  the  commissioners  of  sewage 
and  drainage  did  not  require  the  injury  to  the  property  of  the  citizens  of 
Brooklyn,  which  has  been  occasioned  by  the  inundation  complained  of,  and 
it  was  not  the  natural  or  necessary  result  of  a  proper  exercise  of  their  powers. 
Those  injuries  arose  solely  from  the  defective  manner  in  which  the  authority 
was  originally  exercised,  and  the  continuance  of  the  wrong  after  notice  of  the 
injury  occasioned.  In  such  cases  corporations  have  been  uniformly  held 
liable.  {Radcliff's  ExWs  v.  Mayor,  S*c.,  supra.)  Wood  on  Nuisances  (§  752),  says: 
*  The  rule  being  that  no  action  lies  against  an  individual  or  corporation  for 
doing  that  which  is  authorized  by  the  Legislature,  so  long  as  the  authority  is 
properly  exercised  and  not  exceeded,  but  that  liability  does  not  attach  where 
the  authority  is  negligently  or  improperly  exercised,  and  where,  by  a  reason- 
able exercise  of  the  power  given  either  by  statute  or  common  law,  damages 
might  be  prevented,  it  is  held  that  a  failure  to  exercise  such  power  is  such  negli- 
gence as  charges  them  with  responsibility  for  consequent  damages.'  *  As  to 
the  necessity  for  a  sewer  or  its  location  or  the  system  or  plan  of  sewerage,  the 
decision  of  the  proper  municipal  authority  is  conclusive,  because  it  is  an 
exercise  of  a  discretion  reposed  in  them  by  the  law,  and  consequently  is  not 
reviewable  by  the  Courts;  but  if  in  the  selection  of  a  location  it  unneces- 
sarily creates  a  nuisance  to  public  or  private  rights,  it  is  responsible  therefor.' 
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(Citing  Franklin  Wharf  Co.  v.  Portland,  67  Me.  46;  Haskell  v.  New  Bedford, 
108  Mass.  208,  and  many  other  cases.)  Dillon  on  Municipal  Corporations 
(§  1051)  lays  down  the  rule  where  the  injury  is  occasioned  by  the  plan  of 
the  improvement,  as  distinguished  from  the  mode  of  carrying  the  plan  into 
execution,  that  there  is  not  ordinarily,  if  ever,  any  liability ;  but  in  that  case 
he  says :  ^  There  wiU  be  a  liability  if  the  direct  effect  of  the  work,  particularly 
if  it  be  a  sewer  or  a  drain,  is  to  collect  an  increased  body  of  water  and  to 
precipitate  it  on  the  adjoining  private  property  to  its  injury.'" 

In  Johnston  v.  District  of  Columbia,  118  United  States,  19,  Mr.  Justice  Grat 
said :  **  The  duties  of  the  municipal  authorities,  in  adopting  a  general  plan  of 
drainage,  and  determining  when  and  where  sewers  shall  be  built,  of  what  size 
and  at  what  level,  are  of  a  qtiasi  judicial  nature,  involving  the  exercise  of  de- 
liberate judgment  and  large  discretion,  and  depending  upon  considerations 
affecting  the  public  health  and  general  convenience  throughout  an  extensive 
territory ;  and  the  exercise  of  such  judgment  and  discretion,  in  the  selection 
and  adoption  of  the  general  plan  or  system  of  drainage,  is  not  subject  to  revi- 
sion by  a  Court  or  jury  in  a  private  action  for  not  sufficiently  draining  a  par- 
ticular lot  of  land.  But  the  construction  and  repair  of  sewers,  according  to 
the  general  plan  so  adopted,  are  simply  ministerial  duties;  and  for  any  negli- 
gence in  so  constructing  a  sewer  or  keeping  it  in  repair,  the  municipality  which 
has  constructed  and  owns  the  sewer  may  be  sued  by  a  person  whose  property 
is  thereby  injured.  The  principal  decisions  upon  the  subject  are  collected  in 
the  briefs  of  counsel,  and  generally,  if  not  uniformly,  support  these  proposi- 
tions. The  leading  authorities  are  the  judgments  of  the  Supreme  Judicial 
Court  of  Massachusetts,  delivered  by  Mr.  Justice  Hoar,  in  Child  v.  Boston, 
4  Allen,  41,  51-53,  and  of  the  Court  of  Appeals  of  New  York,  delivered  by 
Chief  Justice  Denio,  in  Mills  v.  Brooklyn,  32  N.  Y.  480,  495-500." 

There  is  no  doubt  that  when  municipal  duty  in  respect  to  a  sewer  ceases  to  be 
legislative  or  judicial,  and  becomes  ministerial,  the  city  is  liable  for  negligence 
in  its  discharge  precisely  like  an  individual.  Dillon  on  Municipal  Corpora- 
tions, sect.  1048 ;  Nims  v.  Troy,  59  New  York,  500 ;  Rowe  v.  Portsmouth,  56 
New  Hampshire,  291 ;  22  Am.  Rep.  464 ;  and  a  multitude  of  cases  cited  by 
Judge  Dillon  ;  Van  Pelt  v.  City  of  Davenport,  42  Iowa,  308 ;  20  Am.  Rep.  622 
and  notes,  626. 

Very  recent  cases  holding  the  foregoing  principles  are  Chalkley  v.  City  of 
Richmond,  88  Virginia,  402;  29  Am.  St.  Rep.  780;  Nashville  v.  Sutherland,  92 
Tennessee,  335;  36  Am.  St.  Rep.  88;  Allen  v.  City  of  Boston,  159  Massachu- 
setts, 324 ;  38  Am.  St  Rep.  423;  St.  Paul,  j-c.  R.  Co.  v.  City  of  Duluth,  56 
Minnesota,  494 ;  45  Am.  St.  Rep.  491. 

Valuable  notes  may  be  found  in  1  Lawyers'  Rep.  Annotated,  296 ;  5  id- 
126  (City  of  Seymour  v.  Cummins,  119  Indiana,  148) ;  9  id.  205  (Bulger  v.  Eden, 
82  Maine,  352).  The  last  two  cases  illustrate  the  conflict  in  distinguishing 
between  judicial  or  legislative  and  ministerial  functions,  the  former  holding 
that  under  general  laws  imposing  the  duty  of  constructing  sewers  on  mu- 
nicipal officers,  those  officers  act  as  public  agents  and  the  municipality  is  not 
liable  for  their  negligence,  and  the  latter  holding  the  municipality  liable  for 
the  negligence  of  its  officers  in  devising  a  plan  as  well  as  in  constructing  the 
sewers  on  that  plan. 
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(CH.  1847.) 

BULE. 

A  STATUTORY  body  existing  for  certain  purposes,  and 
having  power  to  levy  rates  for  those  purposes,  is  entitled 
at  the  expense  of  the  rate-payers  to  watch,  and  if  necessary 
to  oppose,  a  bill  in  Parliament  which  may  interfere  with 
those  purposes. 

Bright  Y.  Vortli. 

2  PhiUips,  21&-221  (0.  G.  16  L.  J.  Ch.  855). 

Zoool  ChvemmmJt,  —  Ckmiervators.^BiXl  m  ParUameni.  ^  Expenses  of 

Opposition, 

Under  an  Act  of  Parliament  by  which  the  conservators  of  river  banks  [216] 
were  empowered  to  apply  the  fands  nnder  their  control  (which  were 
raised  by  a  rate  upon  the  proprietors  of  adjacent  lands),  *'  in  doing,  construct- 
ing, and  executing  all  such  works,  acts,  matters,  and  things  as  they  should 
from  time  to  time  deem  necessary,  proper,  or  expedient  for  putting  the  banks 
into  and  maintaining  the  same  in  a  permanent  state  of  stability :  *'  Hddf  that 
they  were  authorised  to  apply  a  portion  of  the  fund  in  watching,  and  if  neces- 
sary, opposing,  a  bill  in  Parliament  for  a  project  lower  down  the  river,  which 
was  likely  to  be  injurious  to  the  banks  under  their  superintendence. 

This  was  an  appeal  from  an  order  of  the  Vice-chancellor  Knight 
Bruce,  overruling  a  general  demurrer  to  the  bill  for  want  of 
equity. 

By  an  Act  of  Parliament,  passed  in  the  first  year  of  the  present 
reign,  to  provide  for  the  better  conservation  of  the  banks  of  the 
river  Ouse,  in  the  county  of  Norfolk,  the  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  six  districts,  and  it  was 
provided  that  the  portion  of  the  banks  comprised  within  each 
district  should  be  maintained  by  commissioners  to  be  appointed 
from  among  the  owners  of  lands  of  a  certain  quantity  within  such 
district,  by  means  of  funds  to  be  levied  by  a  district  rate,  not 
exceeding  Sa.  an  acre  in  each  year ;  and  the  fund  so  raised  was  to 
be  applied  **  in  making,  doing,  constructing,  and  executing  all 
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such  works,  acts,  matters,  and  things,  as  by  such  commissioners 
should  from  time  to  time  be  deemed  necessary,  proper,  or  expe- 
dient for  putting  so  much  of  the  bank  as  was  situate  within  their 
respective  districts  into  and  for  maintaining  the  same  in  a  perma- 
nent state  of  stability ; "  and  it  was  expressly  provided  that  the 
commissioners  of  any  one  of  the  districts,  or  the  owners  of  land 
within  such  district,  should  not  be  liable  to  maintain  or  repair, 
or  to  contribute  to  the  maintenance  or  repair  of  any  part  of  the 
banks  out  of  such  district:  but  that  the  commissioners  of  each 
district  should  alone  be  liable  for  their  own  acts,  and  answerable 
for  the  maintenance  and  repair  of  their  own  portion  of 
[*217]  bank  only ;  nor  should  *  any  of  the  funds  to  be  raised  as 
aforesaid  be  applicable  to  any  works  other  than  those  of, 
or  for  the  benefit  of  the  district  for  which  the  same  were  assessed 
and  raised. 

In  addition  to  this  board  of  district  commissioners  there  was 
constituted  by  the  Act  another  body  of  "  general  commissioners,  • 
who  were  invested  with  a  general  superintendence  over  the  banks 
of  all  the  districts,  and  with  power  to  order  any  works  to  be  done 
for  the  uniform  maintenance  and  repair  of  the  banks  which  they 
might  consider  necessary,  and  their  orders  were  in  all  cases  to  be 
conclusive  and  binding  on  the  district  commissioners. 

The  bill,  which  was  filed  by  three  landowners  of  the  second  dis- 
trict on  behalf  of  themselves  and  all  other  persons  subject  to  be 
assessed  under  the  Act  within  that  district,  stated,  that  a  certain 
company,  calling  themselves  the  Norfolk  Estuary  Company, 
had  lately  been  formed  for  the  purpose  of  reclaiming  from  the 
sea  a  large  tract  of  land  near  the  mouth  of  the  river  Ouse,  by 
diverting  the  tidal  water  which  had  theretofore  flowed  over  it  by 
narrow  channels  into  the  river,  and  had  applied  to  Parliament  for 
an  Act  to  enable  them  to  carry  their  scheme  into  execution.  It 
then  stated  that  at  a  meeting  of  the  commissioners  of  that  district, 
held  shortly  after  the  bill  was  brought  in,  and  at  which  the  de- 
fendants constituted  the  majority  of  the  members  present,  a  reso- 
lution was  come  to,  that  proceedings  should  be  taken  on  behalf  of 
the  board  for  watching,  and,  so  far  as  might  be  necessary,  oppos- 
ing the  bill  in  Parliament,  and  for  causing  such  provisions  to  be 
inserted  therein  as  might  be  requisite  for  indemnifying  the  land- 
owners within  their  district  from  any  greater  charge  in  respect  of 
their  banks,  consequent  on  the  works  contemplated  by  the  bill. 
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than  had  been  incurred  on  the  average  of  the  last  eight 
years,  *  and  that  a  rate  of  6d,  an  acre  within  that  district  [*218] 
should  be  raised  under  the  provisions  of  the  Act,  for  de- 
fraying the  expenses  of  such  proceedings ;  and  that  such  expenses 
should  in  the  meantime  be  paid  out  of  the  funds  then  in  hand, 
which,  had  arisen  from  previous  rates.  That,  at  another  meeting, 
held  a  few  days  after,  at  which  the  same  persons  were  the  majority, 
it  was  resolved  that  a  sum  of  £150  should  be  paid  to  John  Flatten, 
the  chairman  of  the  meeting,  out  of  the  funds  then  in  the  hands 
of  the  treasurer,  to  be  applied  by  him  for  the  purpose  of  the  reso- 
lution passed  at  the  last  meeting;  andthat  an  order  to  that  effect 
having  been  signed  by  the  chairman,  that  sum  was  paid  by  the 
treasurer  accordingly. 

The  bill  then  charged  that  the  application  of  any  part  of  the 
funds  raised  or  raisable  under  the  Act  to  the  purposes  contem- 
plated by  the  said  resolution,  was  not  within  the  powers  of  the 
commissioners ;  and,  after  suggesting  a  pretence  by  the  defendants, 
that  the  scheme  of  the  Norfolk  Estuary  Company  was  likely  to  be 
injurious  to  the  banks  of  the  river,  it  charged  "  that,  whether  the 
scheme  was  likely  to  be  injurious  to  the  banks  or  not,  the  funds 
received  or  receivable  under  the  Act  in  respect  of  the  district  in 
question,  or  any  part  of  such  funds,  ought  not  to  be,  and  could 
not  be,  legally  applied  for  such  purposes ; "  and  it  prayed  a  decla- 
ration accordingly,  and  that  the  £150  might  be  refunded  and 
replaced,  and  that  the  circumstances  might  be  rectified  by  injunc- 
tion from  making  any  similar  appropriation  of  the  funds  then  in 
hand,  or  which  might  thereafter  be  received  by  them  under  the 
powers  of  the  Act  to  the  purposes  co;itemplated  by  the  resolution. 

Mr.  Rolt  and  Mr.  Bunney,  for  the  defendants  (the  appel- 
lants), relied  on  the  word  "  maintaining, "  as  implying  *  an  [*  219] 
authority  in  the  commissioners  to  take  the  necessary  meas- 
ures for  preventing  damages  to  the  banks  as  well  as  for  repairing 
damage  when  done ;  and  they  cited  Rex  v.  The  Commissioners  for 
the  Tower  Hamlets,  1  B.  &  Ad.  232  (35  R  R  277) ;  Attorney- 
General  V.  Compton,  1  Y.  &  C.  C.  C.  417;  Attorney- General  v. 
Pearson,  2  Coll.  581.  They  also  took  several  objections  to  the 
bill,  for  want  of  parties ;  but  which,  as  the  demurrer  was  allowed 
on  the  merits,  it  is  unnecessary  to  notice. 

Mr.  Russell  and  Mr.  Toller,  for  the  plaintiffs,  argued,  that, 
opposing  in  Parliament  a  project  which  might  or  might  not  be 
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injurious  to  the  banks  (and  the  resolution  showed  that  the  com* 
missi oners  themselves  did  not  feel  sure  that  the  project  in  question 
would  be  so),  was  too  speculative  a  purpose  to  come  within  the 
description  of  those  to  which  the  funds  were  by  the  Act  made 
applicable. 

The  Lord  Chancellor  (without  hearing  a  reply). 

The  Vice-chancellor  says  he  cannot  find  any  authority  in  the 
Act  for  the  application  of  the  fund  under  the  control  of  the  com- 
missioners to  the  purpose  stated  in  this  bill.  But  the  real  ques- 
tion is,  whether  such  an  authority  is  not  incident  to  the  duties 
which  the  Act  imposes  upon  them.  And  I  can  only  deal  with 
that  question  upon  the  case  stated  in  the  pleadings. 

The  commissioners  of  each  district  are  bound  by  the  Act  to  pro- 
tect the  lands  adjacent  to  the  banks  from  inundation,  and  they 
are  authorised  by  the  Act  to  levy  a  rate  on  the  proprietors  of  the 
district  to  defray  those  expensea  There  being  a  project 
[*  220]  on  foot  affecting  the  *  river  lower  down,  they  call  a  meet- 
ing, at  which  they  come  to  this  resolution.  [His  Lord- 
ship read  the  resolution.]  That  is  a  wise  provision  on  behalf  of 
all  parties  in  that  district  Apprehensions  being  entertained 
of  the  effects  of  the  project  upon  this  part  of  the  banks,  they 
direct  certain  persons  to  watch  the  proceedings  in  Parliament 
Now  the  bill  does  not  state  that  the  works  contemplated  would  not 
be  injurious  to  the  banks  within  this  district;  but,  on  the  con- 
trary, it  states,  by  way  of  pretence,  that  the  scheme  was  likely  to 
be  injurious  to  the  banks.  There  the  plaintiffs  state  the  ground 
on  which  the  defendants  are  proceeding,  and  there  they  charge 
that,  whether  the  scheme  was  likely  to  be  injurious  to  the  banks 
or  not,  the  funds  received  or  receivable  under  the  Act,  or  any  part 
of  such  funds,  ought  not  to  be,  and  could  not  legally  be,  applied 
for  such  purposes. 

The  bill,  therefore,  raises  this  proposition  as  to  the  construction 
of  the  Act,  —  that,  however  injurious  the  works  may  be,  the  com- 
missioners are  not  authorised  to  expend  one  farthing  of  the  money 
intrusted  to  their  care,  in  preventing  them.  That  being  all  that 
is  alleged  in  the  pleadings,  and  the  rule  being  to  take  the  case  as 
strongly  against  the  pleader  as  his  statements  will  justify,  I  must 
assume  that  the  works  are  likely  to  be  injurious.  Now,  it  is 
clear  that,  if  actual  injury  was  done,  and  proper  measures  had  been 
taken  by  the  commissioners  to  prevent  it,  they  would  be  entitled 
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to  be  allowed  their  expenses  so  incurred;  for  every  trustee  is 
entitled  to  be  allowed  the  necessary  and  proper  expenses  incurred 
in  protecting  the  property  committed  to  his  care.  But  if  they 
have  a  right  to  protect  the  property  from  immediate  and  direct 
injury,  they  must  have  the  same  right  where  the  injury  threatened 
is  indirect,  but  probable. 

*  I  wish  it  to  be  understood  that  I  proceed  entirely  on  [*  221] 
the  pleadings,  and  assume  that  they  state  a  case  in  which 
the  works  contemplated  are  likely  to  be  injurious  to  the  banks  of 
this  district  And,  on  that  assumption,  although  there  is  no 
direct  authority  in  the  Act  for  the  application  of  the  funds  to  the 
proposed  purpose,  I  think  it  is  incident  to  the  powers  which  are 
given  to  the  commissioners  and  to  the  duties  imposed  upon  them. 

Though  I  am  of  this  opinion  on  the  allegations  of  the  bill  now 
before  me,  yet,  if  the  pleadings  do  not  really  raise  the  question 
in  dispute  between  the  parties  (and  I  can  hardly  suppose  that  the 
bill  was  filed  to  decide  such  a  question  as  this),  1  should,  subject 
to  anything  I  may  hear  from  Mr.  Eolt  in  reply,  give  the  plaintiff 
leave  to  amend  the  bill. 


Mr.  Eolt  not  offering  any  objection,  the  demurrer  was  allowed, 
with  leave  to  amend. 

ENGLISH  NOTES. 

The  principle  involved  in  the  principal  case,  stated  in  its  broadest 
form,  is  almost  self-evident.  It  is  merely  that  bodies  of  public  trus- 
tees,  such  as  local  authorities,  have  implied  power  to  expend  their 
funds  in  protecting  their  property,  powers,  and  privileges. 

The  following  are  other  cases  in  which  this  principle  has  been  held 
to  justify  local  authorities  in  expenditure  on  opposition  to  private  bills: 
Reg.  Y.Norfolk  Commissioners  of  Sewers  (1850),  15  Q.B.  649;  Attor- 
ney-General V.  Wigan  Corporation  (1854),  5  De  G.,  M.  &  G.  52,  23 
L.  J.  Ch.  429,  18  Jur.  299;  Attorney- General  v.  Brecon  Corporation 
(1878),  10  Ch.  D.  204,  48  L.  J.  Ch.  153,  40  L.  T.  52,  27  W.  E.  332; 
Reg.  V.  White  (C.  A.  1884),  14  Q.  B.  D.  358,  54  L.  J.  M.  C  23,  52 
L.  T.  116,  33  W.  E.  248.  The  principle  on  which  these  cases  are  based 
was  very  luminously  expounded  in  Attorney-General  v.  Brecon  Corpo- 
ration, supra,  by  Jessel,  M.  E.,  in  a  lengthy  judgment.  In  Reg.  v. 
White,  it  may  be  mentioned,  the  overseers  of  a  parish  were  held  to  be 
justified  in  opposing  a  bill  proposing  to  place  a  charge  on  the  poor-rate 
of  their  parish. 


634    .  LOCAL  GOVERNMENT. 


Vo.  19.  — Bright  ▼.  Vorth.  —  Hotet. 


In  the  absence  of  statutory  provisions  in  that  behalf,  however,  a  local 
authority  are  not  justified  in  opposing  a  bill  merely  because  it  affects 
the  interests  of  the  inhabitants  of  their  area,  if  it  does  not  threaten  the 
property,  powers,  or  privileges  of  the  authority.  See  Reg.  v.  Sheffield 
Corporation  (1871),  L.  E.  6  Q.  B.  652,  40  L.  J.  Q.  B.  247,  24  L.  T. 
659,  19  W.  R.  1159;  see  also  Reg.  v.  Harris  (1857),  5  W.  R.  254;  Reg. 
v.  Kingsbridge  Highway  Board  (1868),  18  L.  T.  554. 

Again,  it  is  established  by  numerous  cases  that  in  the  absence  of 
clear  statutory  authority  local  authorities  are  not  justified  in  expendi- 
ture on  the  promotion  of  private  bills.  See  Attorney- General  v.  Nor- 
wich Corporation  (1848),  12  Jur.  424;  Attorney^ General  v.  Southamp- 
ton Guardians  (1849),  13  Jur.  669;  Attorney-General  v.  Andrews 
(1850),  2  Mac.  &  G:  225,  20  L.  J.  Ch.  467,  14  Jur.  905;  Attorney- 
General  V.  Norwich  Corporation  (1851),  21  L.  J.  Ch.  139;  Attorney* 
General  v.  EaMlake  (1853),  11  Hare,  205;  Attorney-General  v.  West 
Hartlepool  Improvement  Commissioners  (1870),  L,  R.  10  Eq.  152,  39 
L.  J.  Ch.  624,  18  W.  R.  685;  Clev&rton  v.  St.  Germain's  Union 
(1886),  6^  L.  J.  Q.  B.  83;  Attorney- General  v.  Lambeth  Vestry  (1888), 
4  Times  L.  R.  257.  This,  of  course,  does  not  preclude  the  local  au- 
thority from  promoting  the  bill,  but  merely  prevents  their  expending 
their  funds  in  defraying  the  costs,  unless  the  bill  is  passed  with  a 
clause  in  it  authorising  such  expenditure. 

The  principle  that  justifies  expenditure  by  local  authorities  in  oppos- 
ing private  bills,  also  justifies  them  in  defraying  the  cost  of  litigation 
necessary  to  protect  their  property,  powers,  and  privileges.  See  Attor- 
ney-General V.  Norwich  Corporation  (1837),  2  Myl.  &  Cr.  406,  1  Jur. 
398;  Reg.  v.  Tamworth  Corporation  (1868),  19  L.  T.  433.  The  last- 
mentioned  cases  show  further  that  local  authorities  may  be  justified  in 
defraying  the  costs  of  litigation  in  which  they  are  interested  though 
they  are  not  themselves  parties  to  it.  On  the  other  hand,  a  local  au- 
thority require  statutory  authority  to  justify  expenditure  on  litigation, 
however  desirable  in  the  interests  of  the  inhabitants  of  their  area, 
which  does  not  threaten  the  property,  powers,  or  privileges  of  the 
authority.  See  Attorney- General  v.  Camberwell  Vestry  (1894),  63 
L.  J.  Ch.  878,  71  L.  T.  478. 

In  this  connection  reference  should  be  made  to  the  Borough  Funds 
Act,  1872  (35  &  36  Vict.,  c.  91). 

By  section  1  of  that  Act  "the  term  'governing  body'  in  this  Act 
shall  mean  the  council  of  any  municipal  borough,  the  board  of  health, 
local  board,  commissioners,  trustees,  or  other  body  acting  under  any 
general  or  local  Act  of  Parliament  for  the  management,  improvement, 
cleansing,  paving,  lighting,  and  otherwise  governing  places  or  districts, 
and  the  term  'district'  shall  mean  the  borough,  place,  township, or  dis- 
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trict  within  which  the  governing  body  may  for  the  time  being  have 
jurisdiction." 

By  sect.  2,  "When  in  the  judgment  of  a  governing  body  in  any 
district  it  is  expedient  for  such  governing  body  to  promote  or  oppose 
any  local  and  personal  bill  or  bills  in  Parliament,  or  to  prosecute  or 
defend  any  legal  proceedings  necessary  for  the  promotion  or  protection 
of  the  interests  of  the  inhabitants  of  the  district,  it  shall  be  lawful  for 
such  governing  body  to  apply  the  borough  fund,  borough  rate,  or  other 
the  public  funds  or  rates  under  the  control  of  such  governing  body  to 
the  payment  of  the  costs  and  expenses  attending  the  same;  and  when 
there  are  several  funds  or  rates  under  the  control  of  the  governing 
body,  such  governing  body  shall  determine  out  of  which  fund  or 
funds,  rate  or  rates,  such  expense  shall  be  payable,  and  in  what 
proportions." 

The  Act  contains  certain  restrictions  on  expenditure  in  the  promo- 
tion of  or  opposition  to  bills  in  Parliament.  In  particular,  expenditure 
under  the  Act  on  these  objects  requires  the  sanction  of  a  meeting  of  the 
owners  and  ratepayers  of  the  district,  and  also,  according  to  the  nature 
of  the  bill,  the  sanction  of  the  local  government  board  or  of  a  secretary 
of  State  (sects.  4,  5).  The  Act,  however,  contains  a  saving  for  exist- 
ing rights  of  governing  bodies  (sect.  8);  and  in  Attorney- General  v. 
Brecon  Corporatio?if  supra,  the  corporation  were  held  to  be  justified 
in  expending  their  funds  in  opposing  a  bill  affecting  their  privileges, 
though  they  had  sought,  and  failed  to  obtain,  the  sanction  of  the  owners 
and  ratepayers  to  such  expenditure  under  the  Act. 

It  is  clear  that  all  urban  authorities  are  governing  bodies  under  the 
Act.  Whether  rural  authorities  are  governing  bodies  has  never  been 
decided;  it  is,  however,  generally  understood  that  they  are  not.  The 
Act  does  not  apply  in  the  metropolis  (sect.  11).  By  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.,  c.  41,  s.  15),  the  provisions  of  the  Act 
as  to  litigation  and  opposition  to  bills  in  Parliament,  though  not  as 
regards  the  promotion  of  bills,  are  extended  with  modifications  to 
county  councils. 

In  Attorney- General  y,  Tynemouth  Corporation  (C.  A.),  1898, 1  Q.  B. 
604,  67  L.  J.  Q.  B.  489,  it  was  held  that  the  Act  did  not  justify  a 
municipal  corporation  in  paying  costs  incurred  by  the  chief  constable 
of  the  borough  in  opposing  licensing  appeals  at  quarter  sessions. 


AMERICAN  NOTES. 

The  principal  case  is  cited  by  Pomeroy  in  Equity  Jurisprudence,  sect. 
1085,  with  EUig  v.  Naglee,  9  California,  683;  Beatty  v.  Clark,  20  id.  11 ;  New 
V.  NicoLl,  73  New  York,  127;  29  Am.  Rep.  Ill;  Trustees  v.  Greenough,  105 
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United  States,  527;  Hobbs  v.  McLean,  117  id.  567;  Reynolds  v.  Cridge,  131 
Penn.  State,  189 ;  Stewart  v.  Fellows,  128  Illinois,  480 ;  Thomson  y.  Smith,  64 
New  Hampshire,  412,  as  sustaining  Lord  Cottenham's  judgment  therein.  In 
New  y.  Nicoll,  supra,  it  was  said  that  "  when  a  trustee  is  authorized  to  make 
expenditures,  and  he  has  no  trust  funds,  and  the  expenditure  is  necessary  for 
the  protection,  reparation,  or  safety  of  the  trust  estate,  and  he  is  not  willing 
to  make  himself  personally  liable,  he  may  by  express  agreement  make  the 
expenditure  a  lien  upon  the  trust  estate.*'  Kone  of  these  cases  is  in  point 
except  by  analogy.  The  principal  case  is  also  cited  in  Beach  on  Trusts,  sect. 
428,  with  Tillinghast  y.  Coggeshall,  7  Rhode  Island,  883 ;  Cheatham  y.  Rowland, 
92  North  Carolina,  840;  Herbert  y.  HerbeH,  57  Howard  Practice  (N.  Y.),  333; 
Sohier  y.  Eldredge,  103  Massachusetts,  345;  Loring  y.  SHneman,  1  MetcaU 
(Mass.),  207 ;  Slevin  y.  Brown,  32  Missouri,  176 ;  Guion  y.  Pickett,  42  Missis- 
sippi, 77 ;  Kerr  y.  Vemer,  66  Penn.  State,  326.  The  principal  case  is  also  cited 
in  Hoover  y.  Montclair,  Sfc,  R.  Co.,  29  New  Jersey  Equity,  4  (on  power  to 
repair),  and  in  Perry  on  Trusts,  sects.  478,  915. 


Section  Vin.  —  Cantrads  of  Local  Authorities. 

No.  20.  — HUNT  V.  WIMBLEDON  LOCAL  BOARD. 

(1878.) 

No.  21.— YOUNG  V.  THE  MAYOR  AND  CORPORATION  OF 
ROYAL  LEAMINGTON. 

(h.  l.  1883.) 

RULE. 

The  requirement  under  the  Public  Health  Act,  1875 
(38  &  39  Vict.,  c.  55,  s.  174),  that  every  contract  made  by 
an  urban  authority  whereof  the  value  exceeds  £50  shall 
be  in  writing  and  sealed  with  the  common  seal  of  the 
authority,  —  being  made  for  the  protection  of  the  rate- 
payers, and  in  order  to  fix  a  definite  criterion  as  to  the 
class  of  contracts  to  be  made  formally,  —  is  obligatory  and 
essential  to  the  liability  of  the  urban  authority  under  the 
contract.  And  this  rule  applies  although  the  urban  author- 
ity is  a  corporation  independently  of  the  Act,  and  although 
the  contract  has  been  performed  by  the  other  contracting 
party  and  the  corporation  have  the  benefit  of  it. 
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3  C.  P.  D.  208-215 ;  4  C.  P.  D.  48-62  (s.  c.  47  L.  J.  C.  P.  540 ;  48  L.  J.  C.  P.  207). 

Contracts  by  Corporationa.  —  Distinction  between  Trading  Corporations  [208] 
and  Local  Boards  or  Corporations  created  for  Public  Purposes.  — 
PubUc  Health  Act,  1848  (11  dt  12  Vict,  c.  63),  «.  %b,  — Public  Health  Act, 
1875  (88  S  39  Vict,,  c.  66),  SS.  173,  174. 

Sect.  85  of  the  Public  Health  Act,  1848,  and  sect.  1 74  of  the  Public  Health  Act, 
1876,  enact  (without  any  words  of  prohibition)  that  "every  contract  made  by  a 
local  board,  or  by  an  urban  authority,  whereof  the  value  or  amount  exceeds  [£10] 
£60,  shall  be  in  writing,  and  sealed  with  the  common  seal  of  such  authority." 

The  defendants,  a  "local  board"  and  an  **  urban  authority"  under  the 
above-mentioned  Acts,  verbally  directed  their  surveyor  to  employ  the  plaintiff 
to  prepare  plans  for  new  offices.  The  plans  were  prepared  and  submitted  to 
and  approved  and  used  by  the  defendants,  but  the  proposed  offices  were  never 
erected.  There  was  no  contract  under  the  corporate  seal,  nor  any  ratification 
under  seal  of  the  act  of  the  surveyor  in  procuring  the  plans ;  nor  was  there  any 
resolution  of  the  board  authorizing  their  preparation. 

HM,  that,  by  reason  of  the  non-compliance  with  the  statutory  requirements, 
the  contract  could  not  be  enforced,  —  notwithstanding  that  the  jury  found  that 
the  board  authorised  their  surveyor  to  procure  the  plans  and  ratified  his  act, 
that  new  offices  were  necessary  for  the  purposes  of  the  defendants,  and  that  the 
plaintiff's  plans  were  necessary  for  the  erection  of  them. 

Action  for  work  and  labour  done  and  money  paid  by  the  plaintiflf 
at  the  request  of  the  defendants. 

*  At  the  trial  before  Lindley,  J. ,  at  Westminster,  on  the  [•  209] 
13th  and  14th  of  March,  1878,  it  was  proved  that  the 
surveyor  of  the  defendants,  acting  under  verbal  instructions  from 
them,  in  May,  1875,  employed  the  plaintiflf,  an  architect,  to  pre- 
pare plans  and  drawings  for  oflSces  which  they  had  determined  to 
erect.  The  plans  were  submitted  to  and  approved  by  the  defend- 
ants, and  quantities  were  by  their  direction  taken  out,  and  adver- 
tisements were  issued  for  tenders  for  the  building.  The  proposed 
plan,  however,  was  found  to  be  too  expensive,  and,  though  tenders 
were  received,  none  was  accepted ;  and,  ultimately,  offices  upon  a 
less  extensive  scale  were  erected  from  plans  furnished  by  another 
architect. 

It  was  objected  on  the  part  of  the  board  that  inasmuch  as  they 
were  by  sect  85  of  the  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  and  sect  174  of  the  Public  Health  Act,  1875  (38  &  39 
Vict,  c.  55),  only  empowered  to  contract  under  seal,  and  this  con- 
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tract,  which  was  for  an  amount  exceeding  the  prescribed  limit,  not 
being  under  seal,  the  action  could  not  be  maintained.  For  the 
plaintiff  it  was  insisted  that  the  work  in  question,  being  one  of 
necessity,  did  not  fall  within  the  description  of  contracts  which 
were  by  the  statutes  required  to  be  under  seal. 

In  answer  to  questions  put  to  them  by  the  learned  Judge,  the 
jury  found  that  the  surveyor  was  authorised  by  the  board  to 
employ  the  plaintiff  to  prepare  the  plans,  and  that  his  act  was 
subsequently  ratified  by  them;  and  further,  that  oflBces  were 
necessary  for  the  purposes  of  the  defendants,  and  the  plaintiff's 
plans  were  necessary  for  the  erection  of  the  buildings  for  which 
they  were  designed :  and  they  assessed  their  value  at  £94.  Judg- 
ment was  deferred. 

March  22.  Patchett,  Q.  C,  moved  to  enter  judgment  for  the 
plaintiff  upon  the  findings  of  the  jury. 

Marriott,  Q.  C. ,  and  Paterson  showed  cause.  —  The  question 

turns  upon  the  true  construction  of  sect  85  of  the  Public  Health 

Act,  1848,  which  was  in  force  at  the  time  the  order  for  the  plans 

was  given,  and  sects.  173,  174  of  the  Public  Health  Act, 

[*210]   1875,^  which,  so   far  *as  regards  this   matter,    do  not 


1  The  11  &  12  Vict.,  c.  6S,  s.  85,  enacted 
**  that  the  local  board  of  health  may  enter 
into  all  such  contracts  as  may  be  necessary 
for  carrying  the  Act  into  execution;  and 
every  such  contract,  whereof  the  value 
or  amount  shaH  exceed  £10,  shaU  be  in 
writing,  and  (in  the  case  of  a  non-corporate 
district)  sealed  with  the  seal  of  the  local 
board,  by  whom  the  same  is  entered  into 
and  signed  by  five  or  more  members 
thereof,  or  (in  the  case  of  a  corporate  dis- 
trict) sealed  with  the  common  seal,  and 
shall  specify  the  work,  materials,  matters, 
or  things  to  be  furnished,  had  or  done, 
the  price  to  be  paid,  and  the  time  or 
times  within  which  the  contract  is  to  be 
performed,  and  shall  fix  and  specify  some 
pecuniary  penalty  to  be  paid  in  case  the 
terms  of  the  contract  are  not  duly  per- 
formed; and  every  contract  so  entered 
into,  and  duly  executed  by  the  other  par- 
ties thereto,  shall  be  binding  on  the  local 
board  by  whom  the  same  is  executed  and 
their  successors,  and  upon  all  parties 
thereto,  and  their  executors,  administra- 
tors, successors,  and  assigns,  to  all  intents 
and  purposes." 


The  38  &  39  Vict.,  c.  .55,  s.  173.  enacts 
that  "  any  local  authority  may  enter  into 
any  contract  necessary  for  carrying  this 
Act  into  execution." 

And  sect  1 74  enacts  that  "  with  respect 
to  contracts  made  by  an  urban  authority 
under  this  Act,  the  following  regulations 
shall  be  bbserved,  viz. :  — 

"  (1 )  Every  contract  made  by  an  urban 
authority,  whereof  the  value  or  amount 
exceeds  j£50,  shall  be  in  writing  and  sealed 
with  the  common  seal  of  such  authority. 

"  (2)  Every  such  contract  shall  specify 
the  work,  materials,  matters,  or  things  to 
be  furnished,  had  or  done,  the  price  to  be 
paid,  and  the  time  or  times  within  which 
the  contract  is  to  be  performed,  and  shall 
specify  some  pecuniary  penalty  to  be  paid 
in  case  the  terras  of  the  contract  are  not 
duly  performed. 

"  (3)  Before  contracting  for  the  execu- 
tion of  any  works  under  the  provisions  of 
this  Act,  an  urban  authority  shall  obtain 
from  their  surveyor  an  estimate  in  writing 
as  well  of  the  probable  expense  of  exe- 
cuting the  work  in  a  substantial  manner, 
as  of  the  annual  expense  of  repairing  the 
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materially  differ.  There  are,  no  doubt,  authorities  to  show  that 
some  of  the  requirements  mentioned  in  these  enactments  are  direc- 
tory only,  and  may  be  dispensed  with.  There  is  a  mate- 
rial distinction  between  corporations  like  that  now  *  in  [*211] 
question,  intrusted  with  the  performance  of  public  duties 
and  functions,  and  corporations  created  merely  for  trading  pur- 
poses. In  the  case  of  corporations  of  the  latter  description, 
more  laxity  in  the  making  of  contracts  is  permitted  than  in 
the  former.  Sanders  v.  St.  NeoVs  Union,  8  Q.  B.  810;  Frend 
V.  Dennett,  4  C.  B.  (N.  S.)  576,  27  L.  J.  C.  P.  314,  in  this 
Court,  and  also  in  equity  (5  L.  T.  N.  S.  73),  where  the  rule  of 
law  is  laid  down  by  Wood,  V.  C.  And  see  South  of  Ireland 
Colliery  Co.  v.  Waddle,  L  R  3  C.  P.  463,  on  appeal,  4  C.  P. 
617  (6  R  C.  31.5).  Further,  it  was  not  competent  to  the  local 
board  to  delegate  their  power  of  contracting  to  their  surveyor  or 
to  any  other  person,  so  as  to  bind  the  ratepayers.  Where  it 
was  intended  by  the  Legislature  to  give  the  board  power  to  dele- 
gate any  portion  of  its  authority,  they  have  so  provided,  as  in 
sects.  200,  201  of  the  Public  Health  Act,  1875.  And  see  Cook 
V.  Ward,  2  C.  P.  D.  255.  The  first  finding  of  the  jury,  therefore, 
is  immaterial.  There  are  many  cases  in  equity,  under  the 
Winding-up  Acts,  where  it  has  been  decided  that  the  directors 
even  of  a  trading  corporation  can  only  act  within  the  scope  of  their 
special  Act  or  articles  of  incorporation.  See  In  re  Leeds  Banking 
Co.,  Howard's  Case,  L.  R  1  Ch.  561 ;  RicM  v.  Ashbnry  Railway 
Carriage  and  Iron  Co.,  L.  R  9  Ex.  224,  L  R  7  H.  L.  653  (2  R 
C.  304) ;  In  re  County  Palatine  Loan  and  Discount  Co. ,  CartmelVs 
Case,  L.  R  9  CL  691. 

[LiNDLEY,  J.,  referred  to  Crampton  v.    Varna  By.  Co.,  L.   R 
7Ch.  562.] 

The  finding  that  the  act  of  the  surveyor  was  ratified  by  the  board 

same ;  also  a  report  as  to  the  most  adyan-  the  same ;   and  such  aathoritjr  shall  re- 

tageoos  mode  of  contracting,  that  is  to  quire  and  take  sufficient  security  for  the 

say,  whether  by  contracting  only  for  the  due  performance  of  the  same, 
execution  of  the  work,  or  for  executing         "(5)  Every  contract  entered  into  by  an 

and  also  maintaining  the  same  in  repair  urban  authority  in  conformity  with  the 

during  a  term  of  years  or  otherwise.  provisions  of  this  section,  and  duly  exe- 

"  (4)  Before  any  contract  of  the  value  cuted  by  the  other  parties  thereto,  shaU 

or  amount  of  £100  or  upwards  is  entered  be  binding  on  the  authority  by  whom  the 

into  by  an  urban  authority,  ten  days'  pub-  same  is  executed,  and  their  successors, 

lie  notice  at  the  least  shall  be  given,  ex-  and  on  all  other  parties  thereto,  and  their 

pressing  the  nature  and  purpose  thereof,  executors,   administrators,  successors,  or 

and  inviting  tenders  for  the  execution  of  assigns,  to  all  intents  and  purposes,"  &c. 
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is  equally  immaterial ;  for  the  board  could  not,  even  under  seal, 
ratify  a  contract  which  they  had  no  power  to  enter  into. 

Patchett,  Q.  C,  and  R  Clarke,  cotUra.  — The  173rd  section  of 
the  Public  Health  Act,  1875,  enacts  generally  that  "  any  local 
authority  may  enter  into  any  contracts  necessary  for  carrying  the 
Act  into  execution, "  The  jury  have  expressly  found  that  this  was 
a  contract  of  that  description.  The  contracts  to  be  made  *  under 
this  Act,"  which  are  to  be  made  subject  to  the  provisions  and 
restrictions  of  sect  174,  are  the  general  contracts  as  to  paving, 
lighting,  watering,  and  dusting  the   streets  and  houses   of  the 

district,    and   not   contracts   like   the  present,  which   is 
[*212]   *  expressly  authorised  by  sect  197.^    Assuming  that  this 

was  a  contract  under  sect  174,  if  it  were  executory,  no 
action  would  lie  upon  it,  for  want  of  the  observance  of  the  con- 
ditions imposed  by  the  Act ;  but  it  is  otherwise  where  the  work 
has  been  done,  and  the  board  have  had  the  benefit  of  it  Clarice  v. 
CKuckfield  Union,  21  L.  J.  Q.  B.  349;  Sanders  v.  St  NeoVs 
Union,  8  Q.  B.  810 ;  Nowell  v.  Mayor  of  Worcester^  9  Ex.  457,  23 
L  J.  Ex.  139 ;  Beuter  v.  Electric  Telegraph  Co.,  6  E.  &  B.  341, 
26  L.  J.  Q.  B.  46 ;  Nicholson  v.  Bradfield  Union,  L.  R  1  Q.  B. 
620.  In  Pearce  v.  Morrice,  2  Ad.  &  R  96,  Taunton,  J.,  lays 
down  the  following  rule  for  distinguishing  between  imperative  and 
merely  directory  enactments :  **  A  clause  is  directory  where  the 
provisions  contain  mere  matter  of  direction,  and  no  more;  but 
not  so  when  they  are  followed  by  words  of  prohibition. "  Sect. 
173  of  the  Act  of  1875  contains  no  words  of  prohibition.  The 
defendants  here  have  had  the  benefit  of  the  plaintiff's  work ;  the 
contract  was  entered  into  by  their  surveyor  by  their  direction; 
and  the  jury  have  found  that  his  acts  were  ratified  by  them. 
Whether  the  ratification  was  under  seal  or  by  acts  and  conduct  can 
make  no  difiference.  Cur,  adv,  vult. 

April  6.  LiNDLEY,  J.  —This  is  an  action  brought  to  recover 
compensation  for  certain  plans  made  by  the  plaintiff  for  oflBces 
contemplated  by  the  defendants,  but  never,  in  fact,  erected.  The 
plans  were  made  by  the  directions  of  the  defendant's  surveyor,  and 
when  made  they  were  submitted,  to  the  defendant's  board,  and 

1  Sect.  197:  "Every  nrban  authority    transacting  their  bufiness  and  that  of  their 
shall  from  time  to  time  provide  and  main-    officers  and  servants  nnder  this  Act." 
tain  such  offices  as  may  be  necessary  for 
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were  so  far  approved  and  adopted  that  quantities  were  taken  out 
and  advertisements  were  issued  for  tenders  for  the  erection  of 
offices  according  to  the  plans.  The  tenders,  however,  proving  too 
high,  they  were  not  accepted,  and  the  offices  designed  by  the 
plaintiff  were  not  constructed.  The  plans,  therefore,  were  of  no 
further  usfe  to  the  defendants.  Other  offices  have,  however,  been 
constructed  for  them  from  other  plans. 

The  jury  have  found  that  the  defendants*  board  author- 
ised their  *  surveyor  to  employ  the  plaintiff  to  prepare  [*213] 
the  plans,  and  ratified  the  act  of  their  surveyor  in  procur- 
ing them;  and  the  jury  have  further  found  that  some  new  offices 
were  necessary  for  the  purposes  of  the  defendants,  and  that  the 
plaintiff's  plans  were  necessary  for  the  erection  of  the  offices  for 
which  they  were  designed;  and  they  assessed  the  damages  to 
which,  the  plaintiff  is  entitled  (if  he  is  entitled  to  any  from  these 
defendants)  at  £94 

Under  these  circumstances,  the  plaintiff  would  clearly  be  entitled 
to  judgment,  were  it  not  for  the  fact  that  the  defendants  are  a  cor- 
poration, and  that  their  power  of  contracting  is  regulated  by  Act 
of  Parliament  The  Act  which  was  in  force  when  the  plans  were 
ordered  was  the  Public  Health  Act,  1848  (11  &  12  Vict.,  c.  63). 
This  Act  was  repealed  and  replaced  by  the  Public  Health  Act, 
1875  (38  &  39  Vict. ,  c.  55),  before  the  plans  were  finished.  But 
the  85th  section  of  the  first  Act,  although  broken  into  paragraphs 
and  differently  printed,  was  substantially  re-enacted  by  sects. 
173,  174  of  the  second  Act ;  and  having  carefully  compared  the 
above  sections,  I  can  find  no  difference,  material  to  the  present 
case,  between  sect  85  of  the  Act  of  1848  and  sects.  173  and  174 
of  the  Act  of  1875,  except  that  £50  is  substituted  for  £10 
as  the  limit  for  contracts,  which  do  not  require  any  particular 
formalities. 

It  is  admitted  that  the  defendants  were  a  local  board  within 
the  meaning  of  sect  85  of  the  Act  of  1848,  and  an  urban  authority 
within  the  meaning  of  sect  174  of  the  Act  of  1875;  and  it  is 
admitted  that  there  was  no  contract  under  seal  with  the  plaintiff, 
and  no  ratification  under  seal  of  any  contract  with  him.  Neither 
was  there  any  resolution  expressly  authorising  the  preparations  of 
the  plans,  or  expressly  referring  to  or  ratifying  their  preparation 
for  the  board. 

The  question  I  have  to  determine  is,  whether,  under  the  above 
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circumstances,  and  having  regard  to  the  ahove  enactments,  the 
defendants  are  liable  to  pay  for  the  plans  in  question. 

Now,  in  the  first  place,  it  is  to  be  observed  that  the  defendants 
are  not  a  trading  or  commercial  corporation  having  gain  for  its 
object ;  they  are  created  for  the  purposes  mentioned  in  the  Public 
Health  Acts,  and  they  are,  in  fact,  the  representatives  of  and 
trustees  for  the  inhabitants  of  Wimbledon  for  such  purposes.  I 
cannot,  therefore,  regard  as  applicable  to  this  case  those 
[*214]  numerous  *  decisions  which  show  that  incorporated  com- 
panies having  gain  for  their  object  are  liable  in  respect  of 
contracts  not  under  seal,  provided  they  are  necessary  for  and  inci- 
dental to  the  purposes  for  which  they  are  created.  Such  cases, 
for  example,  as  The  South  of  Ireland  Colliery  Company  v.  Waddle, 
L  R  3  C.  P.  463,  on  appeal,  L  R  4  C.  P.  617  (6  R  C.  308), 
and  Renter  v.  The  Electric  Telegraph  Company,  6  E.  &  B.  341, 
26  L.  J.  Q.  B.  46,  do  not,  in  my  opinion,  govern  this  case. 

Neither  can  I  treat  the  defendants  as  a  corporation  to  which  no 
Act  of  Parliament  is  specially  applicable.  It  is  not  necessary  in 
order  to  decide  this  case  to  try  to  reconcile  the  conflicting  deci- 
sions upon  the  general  question,  whether  a  corporation  not  gov- 
erned by  any  special  Act  of  Parliament  is  liable  on  unsealed 
contracts  of  which  it  has  had  the  benefit.  Where  the  imsealed 
contract  is  of  such  a  nature  as  to  be  the  subject  of  an  action  for 
specific  performance,  and  such  contract  has  been  in  part  per- 
formed, under  circumstances  which  render  the  equitable  doctrines 
of  part  performance  applicable,  the  contract  will,  I  apprehend, 
bind  such  a  corporation :  Crook  v.  The  Corporation  of  Seaford, 
L.  R  10  Eq.  678,  and  6  Ch.  551;  but  in  other  cases  it  is 
extremely  doubtful  whether  the  mere  fact  that  a  contract,  not 
otherwise  binding  on  the  corporation,  has  been  wholly  or  partly 
performed,  renders  the  corporation  liable  to  be  sued,  either  on  the 
contract  or  on  the  quantum  meruit  Nicholson  v.  Bradfield  Union, 
L  R  1  Q.  B.  620,  Clarice  v.  Cuckfield  Union,  21  L.  J.  Q.  B.  349, 
and  Haigh  v.  North  Bierley  Union,  K,  B.  &  R  873,  28  L.  J.  Q. 
B.  62,  are  the  leading  authorities  in  favour  of  the  corporation 
being  liable ;  and  Waghom's  Case  (not  reported),  before  Mr.  Justice 
Manisty,  may  be  added  to  them.  On  the  other  hand.  Mayor  of 
Ludlow  V.  Charlton,  6  M.  &  W.  815,  10  L.  J.  Ex.  75  (6  R  C. 
308),  Lamprell  v.  BUlericay  Union,  3  Ex.  283,  18  L.  J.  Ex.  282, 
Smart  v.  West  Ham  Union,  10  Ex.  867,  11  Ex.  867,  24  L.  J. 
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Ex.  201,  25  L.  J.  Ex.  210,  at  law;  and  Kirk  v.  Bromley  Union, 
2  Ph.  640,  17  L.  J.  Ch.  127,  and  Grampton  v.  Varna  Railway 
Company,  L.  R  7  Ch.  562,  41  L  J.  Ch.  817,  in  equity, — are 
leading  authorities  to  the  contrary. 

In  this  case,  however,  I  have  to  construe  and  apply  a  special 
Act  of  Parliament ;  and  although  some  of  the  provisions 
of  the  *  above-mentioned  sections  are  not  in  my  opinion  [*215] 
applicable  to  such  a  contract  as  I  have  here  to  deal  with, 
the  provision  requiring  a  seal  where  the  contract  is  for  more  than 
£10  or  £50,  as  the  case  may  be,  is,  I  think,  applicable  to  it ;  and, 
having  regard  to  the  objects  and  terms  of  those  sections  and  to 
the  case  of  Frend  v.  Dmnett,  4  C.  B.  (K  S.)  576,  27  L.  J.  C,  P. 
314 ;  and  in  equity,  5  L.  T.  (N.  S. )  73,  I  am  unable  to  hold  that 
the  clause  requiring  a  seal  is  a  merely  directory  clause. 

In  Nowell  v.  Mayor  of  Worcester,  9  Ex.  457,  23  L.  J.  Ex.  139, 
other  clauses  requiring  other  things  to  be  done  by  the  board  were 
held  to  be  directory  only,  because  the  plaintiff  could  not  ascertain 
whether  they  were  done  or  not.  This  reason  has  no  application 
to  the  clause  requiring  contracts  to  be  sealed ;  and  it  appears  to 
me  that  I  should  be  depriving  the  ratepayers  of  the  protection 
intended  to  be  afiforded  them  by  the  statutes  with  which  I  have 
to  deal,  if  I  held  the  defendants  liable  to  pay  for  work  done  under 
a  contract  required  by  those  Acts  to  be  under  seal,  and  not  in  that 
form. 

The  observations  of  Baron  Eolfe,  in  Mayor  of  Ludlow  v.  CharU 
ton,  are,  in  ray  opinion,  very  pertinent  to  cases  of  this  description ; 
and  thoroughly  concurring  as  I  do  with  those  decisions,  which 
have  relaxed  the  old  rule  as  to  the  necessity  for  a  seal  to  bind 
certain  classes  of  corporations,  I  do  not  feel  myself  at  liberty  to 
depart  from  the  plain  words  of  the  statutes  by  which  this  case  is 
governed. 

Notwithstanding,  therefore,  the  answers  given  by  the  jury  to 
the  questions  put  to  them,  I  give  judgment  for  the  defendants, 
with  costs.  Judgment  for  defendants. 

In  the  Court  of  Appeal,  at  the  close  of  the  argument  for  the 
plaintiffs, 

Bramwell,    L.    J. ,  intimated  that  the   Court  [4  C.  P.  D.  50] 
were  of  opinion  that  sect  174  is  not  directory  but 
mandatory,  and  directed  the  counsel  for  the  defendants  to  confine 
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their  ai^uments  to  the  question  whether  the  contract  having  been 
executed  the  plaintiff  could  recover. 

After  hearing  argument  for.  the  defendants,  and  a  reply, 
[51]  Bramwell,  J.  —  I  am  of  opinion  that  the  judgment  of 
LiNDLEY,  J.,  was  right,  and  ought  to  be  aflBrmed.  First, 
I  think  that  sect  174  is  applicable  to  cases  other  than  those 
alluded  to  in  it,  and  that  it  is  not  limited  to  them.  The  section 
is  general,  and  refers  to  every  class  of  contract,  and  there  is  no 
reason  for  limiting  it  In  the  next  place,  I  think  the  section  is 
not  merely  directory,  but  obligatory.  It  is  not  prohibitory  so  as 
to  constitute  the  making  of  a  contract,  otherwise  than  in  writing 
and  under  seal,  an  offence ;  but  it  is  a  mandatory  direction  that 
contracts  shall  be  made  in  a  particular  way,    that  is  to  say,  in 

writing  and  under  seal.  The  enactment  relates  to  a  contract 
[*  52]   which  is  the  Act  of  both  parties,  *  and  is  applicable  not  to 

one  of  them  alone,  but  to  both  of  them.  I  do  not  mean  to 
say  that  the  section  makes  anything  particularly  necessary  upon 
the  part  of  the  contractee,  but  it  requires  that  the  evidence  of  the 
obligation  of  the  two  parties  must  be  in  writing  and  sealed  with 
their  seals.  In  this  particular  case  the  section  is  of  importance, 
as  drawing  a  line  between  cases  where  the  contract  shall  or  shall 
not  be  under  seal.  If  it  rested  at  the  common  law  there  might  be 
a  discretionary  power  as  to  what  contracts  should  be  entered  into 
by  parol  and  what  contracts  should  be  made  under  seal,  such  as 
contracts  of  small  amount  or  acts  of  daily  necessity,  and  some 
others  which  are  said  to  be  within  the  exception  to  the  general 
rule  that  a  corporation  must  contract  under  their  corporate  seal. 
If  it  were  not  for  sect  174  it  might  be  contended  that  contracts  to 
the  amount  of  £5  or  £20,  or  even  £100,  came  within  the  rule. 
The  Legislature,  however,  have  drawn  the  line  and  said  that  all 
contracts  over  £50  must  be  entered  into  under  seal,  and  contracts 
for  a  less  amount  may  be  made  by  parol.  That  being  my  opinion 
as  to  the  effect  of  the  statute,  I  think  it  clear  that  this  is  a  con- 
tract, upon  which,  if  after  the  order  had  been  given  it  had  been 
countermanded  by  the  defendants,  and  the  defendants  had  said  to 
the  plaintiff,  "  Do  not  go  on  with  it,  we  shall  not  employ  you," 
no  action  could  have  been  maintained.  Then  it  is  said  that  this 
is  not  an  executory  contract,  but  an  executed  contract  of  which 
the  defendants  have  got  the  benefit,  and  for  which  they  must  pay. 
I  will  deal  with  that  question  presently.     First,  reliance  is  placed 
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on  the  doctrine  in  equity  as  to  contracts  relating  to  land.  It  is 
said  that  a  part  performance,  by  entering  into  possession  of  the 
land  under  a  verbal  contract  for  its  purchase,  is  sufficient  to  take 
it  out  of  the  Statute  of  Frauds.  I  think  that  that  doctrine  has  no 
analogy  to  the  present  case,  and  the  ground  on  which  that  law 
rests  has  been  clearly  stated  by  the  Master  of  the  Bolls  in 
Ungley  v.  Ungley,  5  Ch.  D.  887.  He  says :  "  The  law  is  well 
established  that  if  an  intended  purchaser  is  let  into  possession  in 
pursuance  of  a  parol  contract,  that  is  sufficient  to  prevent  the 
Statute  of  Frauds  being  set  up  as  a  bar  to  the  proof  of  the  parol 
contract.  The  reason  is  that  possession  by  a  stranger  is  evidence 
that  there  was  some  contract,  and  is  such  cogent  evidence 
as  to  compel  the  Court  to  admit  evidence  of  the  *  terms  of  [*  53] 
the  contract,  in  order  that  justice  may  be  done  between  the 
parties.  *  That  reason  is  not  applicable  to  a  case  like  the  present 
But  it  is  said  the  plaintiff  is  entitled  to  recover  at  common  law, 
because  the  defendants  have  had  what  is  called  the  benefit  of  the 
contract ;  the  plaintiff  has  done  the  work  and  the  defendants  have 
had  the  enjoyment  of  what  he  has  done.  That  rule,  I  believe, 
exists  to  some  extent,  though  I  am  not  sure  that  it  would  be 
found  to  exist  where  the  price  of  the  executed  contract  was  of  a 
large  amount,  —  if,  for  instance,  a  railway  were  built  for  a  company 
at  the  cost  of  some  hundred  thousand  pounds.  I  should  not  like 
to  say  it  is  decided  by  the  authorities  that  in  such  a  case  the  con- 
tractor who  had  made  the  railway  could  recover  the  price,  the 
incorporated  company  who  employed  him  having  given  him  only 
a  verbal  order.  However,  this  doctrine  exists  to  some  extent  or 
to  some  amount :  that  where  a  man  has  done  work  for  a  corpora- 
tion under  a  contract  not  under  seal,  and  the  corporation  have  had 
the  benefit  of  it,  the  person  who  has  done  the  work  may  recover. 
But  whether  that  is  limited  to  contracts  for  small  amounts  or  not, 
I  repeat,  I  will  not  say.  It  is,  however,  certainly  limited  to 
cases  where  the  benefit  has  been  actually  enjoyed,  and,  as  far  as  I 
know,  to  cases  in  which  it  could  be  said  that  the  work  is  such  as 
was  necessary ;  that  it  was  work  which,  if  the  corporation  had  not 
ordered,  they  would  not  have  done  their  duty ;  or  if  they  had  not 
given  the  order  for  its  execution,  they  would  not  have  been  able 
to  carry  out  the  purposes  for  which  they  were  called  into  exist- 
enca  That  seems  to  have  been  the  state  of  things  in  those  cases 
which  have  decided  that  the  plaintiff  may  recover  when  the  work 
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their  arguments  to  the  question  whether  the  contract  having  been 
executed  the  plaintiff  could  recover. 

After  hearing  argument  for  the  defendants,  and  a  reply, 
[51]  Bbamwell,  J.  — I  am  of  opinion  that  the  judgment  of 
LiNDLEY,  J.,  was  right,  and  ought  to  be  affirmed.  First, 
I  think  that  sect  174  is  applicable  to  cases  other  than  those 
alluded  to  in  it,  and  that  it  is  not  limited  to  them.  The  section 
is  general,  and  refers  to  every  class  of  contract,  and  there  is  no 
reason  for  limiting  it  In  the  next  place,  I  think  the  section  is 
not  merely  directory,  but  obligatory.  It  is  not  prohibitory  so  as 
to  constitute  the  making  of  a  contract,  otherwise  than  in  writing 
and  under  ^al,  an  offence ;  but  it  is  a  mandatory  direction  that 
contracts  shall  be  made  in  a  particular  way,    that  is  to  say,  in 

writing  and  under  seal.  The  enactment  relates  to  a  contract 
[*  52]   which  is  the  Act  of  both  parties,  *  and  is  applicable  not  to 

one  of  them  alone,  but  to  both  of  them.  I  do  not  mean  to 
say  that  the  section  makes  anything  particularly  necessary  upon 
the  part  of  the  contractee,  but  it  requires  that  the  evidence  of  the 
obligation  of  the  two  parties  must  be  in  writing  and  sealed  with 
their  seals.  In  this  particular  case  the  section  is  of  importance, 
as  drawing  a  line  between  cases  where  the  contract  shall  or  shall 
not  be  under  seal.  If  it  rested  at  the  common  law  there  might  be 
a  discretionary  power  as  to  what  contracts  should  be  entered  into 
by  parol  and  what  contracts  should  be  made  under  seal,  such  as 
contracts  of  small  amount  or  acts  of  daily  necessity,  and  some 
others  which  are  said  to  be  within  the  exception  to  the  general 
rule  that  a  corporation  must  contract  under  their  corporate  seal. 
If  it  were  not  for  sect  174  it  might  be  contended  that  contracts  to 
the  amount  of  £5  or  £20,  or  even  £100,  came  within  the  rule. 
The  Legislature,  however,  have  drawn  the  line  and  said  that  all 
contracts  over  £50  must  be  entered  into  under  seal,  and  contracts 
for  a  less  amount  may  be  made  by  parol.  That  being  my  opinion 
as  to  the  effect  of  the  statute,  I  think  it  clear  that  this  is  a  con- 
tract, upon  which,  if  after  the  order  had  been  given  it  had  been 
countermanded  by  the  defendants,  and  the  defendants  had  said  to 
the  plaintiff,  **  Do  not  go  on  with  it,  we  shall  not  employ  you," 
no  action  could  have  been  maintained.  Then  it  is  said  that  this 
is  not  an  executory  contract,  but  an  executed  contract  of  which 
the  defendants  have  got  the  benefit,  and  for  which  they  must  pay. 
I  will  deal  with  that  question  presently.     First,  reliance  is  placed 
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on  the  doctrine  in  equity  as  to  contracts  relating  to  land.  It  is 
said  that  a  part  performance,  by  entering  into  possession  of  the 
land  uDder  a  verbal  contract  for  its  purchase,  is  sufficient  to  take 
it  out  of  the  Statute  of  Frauds.  I  think  that  that  doctrine  has  no 
analogy  to  the  present  case,  and  the  ground  on  which  that  law 
rests  has  been  clearly  stated  by  the  Master  of  the  Bolls  in 
Ungley  v.  Ungley,  5  Ch.  D.  887.  He  says :  "  The  law  is  well 
established  that  if  an  intended  purchaser  is  let  into  possession  in 
pursuance  of  a  parol  contract,  that  is  sufficient  to  prevent  the 
Statute  of  Frauds  being  set  up  as  a  bar  to  the  proof  of  the  parol 
contract.  The  reason  is  that  possession  by  a  stranger  is  evidence 
that  there  was  some  contract,  and  is  such  cogent  evidence 
as  to  compel  the  Court  to  admit  evidence  of  the  *  terms  of  [*  53] 
the  contract,  in  order  that  justice  may  be  done  between  the 
parties. '  That  reason  is  not  applicable  to  a  case  like  the  present 
But  it  is  said  the  plaintiff  is  entitled  to  recover  at  common  law, 
because  the  defendants  have  had  what  is  called  the  benefit  of  the 
contract ;  the  plaintiff  has  done  the  work  and  the  defendants  have 
had  the  enjoyment  of  what  he  has  done.  That  rule,  I  believe, 
exists  to  some  extent,  though  I  am  not  sure  that  it  would  be 
found  to  exist  where  the  price  of  the  executed  contract  was  of  a 
large  amount,  —  if,  for  instance,  a  railway  were  built  for  a  company 
at  the  cost  of  some  hundred  thousand  pounds.  I  should  not  like 
to  say  it  is  decided  by  the  authorities  that  in  such  a  case  the  con- 
tractor who  had  made  the  railway  could  recover  the  price,  the 
incorporated  company  who  employed  him  having  given  him  only 
a  verbal  order.  However,  this  doctrine  exists  to  some  extent  or 
to  some  amount :  that  where  a  man  has  done  work  for  a  corpora- 
tion under  a  contract  not  under  seal,  and  the  corporation  have  had 
the  benefit  of  it,  the  person  who  has  done  the  work  may  recover. 
But  whether  that  is  limited  to  contracts  for  small  amounts  or  not, 
I  repeat,  I  will  not  say.  It  is,  however,  certainly  limited  to 
cases  where  the  benefit  has  been  actually  enjoyed,  and,  as  far  as  I 
know,  to  cases  in  which  it  could  be  said  that  the  work  is  such  as 
was  necessary ;  that  it  was  work  which,  if  the  corporation  had  not 
ordered,  they  would  not  have  done  their  duty ;  or  if  they  had  not 
given  the  order  for  its  execution,  they  would  not  have  been  able 
to  carry  out  the  purposes  for  which  they  were  called  into  exist- 
ence. That  seems  to  have  been  the  state  of  things  in  those  cases 
which  have  decided  that  the  plaintiff  may  recover  when  the  work 
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has  been  done.  I  think,  however,  that  that  rule  of  law  does  not 
apply  to  the  present  case,  for  two  reasons.  The  defendants  have 
not  had  the  benefit  of  the  work  in  that  sense.  No  doubt  the  order 
for  the  work  was  given.  After  the  finding  of  the  jury,  it  must  be 
taken  that  the  surveyor  was  authorised  by  the  board  to  employ  the 
plaintiff  to  prepare  the  plans,  and  that  his  act  was  ratified  by  the 
defendants,  and  that  the  work  was  done  pursuant  to  an  order  (or 
something  equivalent  to  an  order)  which  was  given,  and  as  far  as 
that  work  went  it  was  accepted  in  that  sense  by  the  defendants, 
who  acted  upon  it,  and  issued  advertisements  in  respect  of  it,  and 

received  tenders  in  relation  to  it  But  that  is  alL  Any 
[*54]  *  further  benefit  that  the  defendants  would  have  derived 

from  those  plans,  if  the  tenders  had  been  accepted,  would 
have  been  that  their  buildings  should  have  been  erected  in  accord- 
ance with  those  plans.  What  the  defendants  have  done  is  this : 
they  have,  to  a  certain  extent,  taken  to  these  plans  and  tried  to 
use  them,  —  tried  to  apply  them  to  the  purpose  for  which  they  were 
wanted,  — but  they  found  that  the  proposed  plans  were  too  expen- 
sive, and  could  not  be  used.  I  doubt,  therefore,  whether  the 
defendants  have  had  the  benefit  of  the  plans,  in  the  sense  in 
which  it  is  plain  the  defendants  had  the  benefit  of  the  coals  in 
Nicholson  v.  BradfieU  Union,  L.  R  1  Q.  B.  620,  or  of  the 
water-closets  in  Clarke  v.  Cuckfidd  Unions  21  L  J.  Q.  B.  349. 
In  both  those  cases  it  would  have  been  contrary  to  the  duty  of 
the  defendants  if  they  had  not  given  orders  for  the  things  sup- 
plied. In  the  present  case  the  defendants  might  have  continued 
transacting  their  business — possibly  not  so  comfortably  or  so 
advantageously  —  without  new  offices;  they  might  have  waited 
for  them. 

I  will  now  call  attention  to  the  cases.  In  Nicholson  v.  Brad- 
field  Union  Blackburn,  J.,  entertained  great  doubt,  but  followed 
the  decision  in  Clarke  v.  Cuckfield  Union.  The  amount,  it  must 
be  recollected,  which  it  was  sought  to  recover  against  the  de- 
fendants was  small,  — only  £26  10«.  I  doubt,  therefore,  whether 
that  case  would  not  come  within  the  rule  that  orders  for  things  of 
small  amount  may  be  given  by  corporations,  if  they  are  used  for 
matters  of  urgency  or  necessity,  without  the  contract  being  under 
seal.  The  action  was  for  coals  sold  and  delivered,  to  which  the 
defendants  set  up  as  their  defence  that  the  contract  with  the  de- 
fendants, a  corporation,  was  not  under  seal.     Blackbubn,  J.,  in 
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delivering  judgment,  speaks  with  hesitation,  and  says ;  "  The 
case  of  Clarke  v.  Gtbckfield  Union  is  in  its  facts  undistinguishable 
from  the  present  case.  We  are  aware  that  very  high  authorities 
have  questioned  the  soundness  of  that  decision,  and,  as  pointed 
out  in  the  judgment  of  that  case,  there  are  prior  decisions  in  the 
Court  of  Exchequer  which  it  is  difl&cult  to  reconcile  with  it  We 
think,  however,  that  as  far  as  it  extends  to  such  a  case  as  the 
present,  at  least,  the  case  was  rightly  decided;  there  may  he 
cases  in  which  the  circumstances  may  be  different  from  those  in 
Clarke  v.  Cuckfield  Union  and  the  present  case,  and  which 
would  still  be  *  governed  by  the  principles  laid  down  in  [*  55] 
the  decisions  in  the  Exchequer ;  those  we  leave  to  be  de- 
cided when  they  arise;  but  so  far  as  those  prior  decisions  are 
inconsistent  with  the  decision  in  Clarke  v.  Cuckfidd  Union,  21 
L  J.  Q.  B.  349,  we  prefer  to  follow  the  authority  of  Clarke  v. 
Cuckfield  Union,  which  we  think  is  founded  on  justice  and  con- 
venience. "  Again,  in  Clarke  v.  Ciickfield  Union  I  may  point  out 
that  the  contract  was  executed  and  the  amount  sued  for  small, 
—  it  was  only  £14  16^.  I  would  make  a  remark  on  the  case  of 
Haigh  v.  Biet^ley  Union,  E,  B.  &  E.  873,  28  L.  J.  Q.  B.  62.  I 
think  that  Erlb,  J.,  does  not  rest  his  decision  on  the  ground 
merely  that  the  work  has  been  done,  but  he  considered  that  the 
retainer  of  the  plaintiff  to  investigate  the  accounts  of  the  union 
and  to  do  the  work  would  have  been  a  binding  engagement  In 
Nicholson  v.  Bradfield  Union,  L.  R  1  Q.  B.  620,  Blackburn,  J. , 
said  *  that  justice  and  convenience  *  require  that  where  the  con- 
tract was  executed  a  defendant  corporation  should  be  held  liable 
to  pay  for  it  I  am  by  no  means  clear  that  in  such  a  case  as  this 
the  defendants  should  be  ordered  to  pay.  I  am  by  no  means  sure 
that  persons  who  are  exercising  their  authority  daily  should  not 
exercise  that  authority  in  a  proper  manner;  and  I  think  it 
desirable  that  persons  who  make  contracts  with  those  who  have 
an  authority  delegated  to  them  should  not  act  in  a  slovenly  man- 
ner ;  and  if  they  do  not  care  to  inquire  what  authority  such  per- 
sons possess  they  must  take  the  consequences.  I  cannot  but 
think  that  in  the  present  case  if  there  had  been  a  little  more 
solemnity  in  making  the  contract  —  if  the  contract  had  been  re- 
duced to  writing,  for  instance  —  it  is  not  improbable  that  the 
plaintiff's  attention  might  have  been  called  more  particularly  to 
the  plans  required,  and  he  might  have  been  told  that  if  he  pre- 
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pared  plans  for  the  erection  of  expensive  offices  they  would  not  be 
such  plans  as  the  defendants  required,  as  they  could  only  lay  out 
a  certain  sum  of  money  on  the  buildings.  Sects.  173  and  174  of 
the  Public  Health  Act,  1875,  were  passed  for  the  protection  of 
ratepayers.  I  think  they  are  good  enactments,  and  we  ought  not 
to  allow  them  to  be  frittered  away. 

Brett,  L  J.  — I  am  of  opinion  that  even  if  sect  173  of  this 
statute  had  not  been  enacted  the  plaintiff  could  not  recover, 
[*56]  on  the  *  ground  that  the  defendants  were  a  corporation, 
and  that  this  contract  was  not  under  seal. 

The  general  rule  is,  that  where  the  defendants  are  a  corporation 
and  the  contract  made  with  them  is  not  under  seal,  the  defendants 
are  not  liable.  I  think  this  case  is  within  the  general  rule,  and 
would  not  be  within  any  of  the  recognised  exceptions.  Tt  cer- 
tainly is  not  within  the  exception  which  is  mentioned  —  if  it  can 
be  called  an  exception  —  or  within  that  doctrine  of  the  Court  of 
Chancery  which  is  applicable  to  the  Statute  of  Frauds.  That 
doctrine  of  equity  with  regard  to  the  Statute  of  Frauds  is  equally 
applicable  whether  the  defendant  be  a  corporation,  or  whether  the 
defendant  be  only  an  individual,  and  is  founded  upon  the  view, 
that  the  Statute  of  Frauds  only  deals  with  a  matter  of  evidence 
upon  a  suit  or  trial.  In  the  case  of  the  Statute  of  Frauds  the 
original  contract  is  perfectly  valid,  and  the  only  effect  of  the 
statute  is  that  in  a  contested  suit  no  evidence  can  be  given  cf 
that  contract  unless  certain  formalities  have  been  observed.  The 
Court  of  Chancery  has  held  that  in  certain  circumstances  they 
will  allow  evidence  to  be  given  of  the  contract  although  the  for- 
malities of  the  statute  have  not  been  fulfilled.  But  that  decision 
cannot  have  any  reference  or  any  application  to  a  case  where  the 
contract  originally,  by  a  rule  of  law,  is  invalid.  I  think,  also, 
that  this  case  is  not  within  any  of  the  common-law  exceptions 
which  have  been  suggested. 

I  think  there  is  a  common-law  exception,  that  although  there  be 
a  corporation,  with  regard  to  which  contracts  in  general  must  be 
under  seal,  yet  if  that  corporation  be  of  such  a  nature  that  daily, 
or  periodically,  or  at  frequent  intervals,  small  transactions  must 
take  place,  where  it  would  be  obviously  of  the  highest  inconven- 
ience, or  perhaps  impossible,  that  each  of  such  small  contracts 
should  be  under  seal,  the  common-law  Courts  have  declared  that 
there  is  an  exception. 
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Upon  this  contract  the  plaintiff  never  could  have  had  any  claim 
until  his  plans  were  complete,  and  the  making  of  plans  is  not  a 
frequent  occurrence,  nor  a  necessary  part  of  the  defendants'  busi- 
ness For  the  performance  of  a  small  contract,  therefore,  this 
case  is  in  no  respect  within  the  recognised  exception.  Another 
exception  is  suggested.  It  is  said  that  there  is  a  rule  that  where 
orders  are  given  by  or  on  behalf  of  a  corporation,  and  those 
orders  *  result  in  an  apparent  contract,  though  not  under  [*57] 
seal,  and  the  party  with  whom  that  apparent  contract  is 
made  has  fulfilled  the  whole  of  his  part  of  the  contract,  and  the 
corporation  on  whose  behalf  such  apparent  contract  has  been  made 
accept  and  enjoy  the  whole  benefit  of  the  performance  of  the  con- 
tract, that  then  the  corporation  is  liable,  although  the  contract  is 
not  under  seal. 

I  doubt  very  much  whether  there  is  any  such  rule,  either  in 
law  or  equity.  But  it  is  unnecessary  to  consider  this  point,  be- 
cause here,  assuming  the  order  to  have  been  given  on  behalf  of 
certain  persons,  who  may  be  called  cestuis  que  trust,  this  is  not 
a  case  within  the  rule.  It  is  not  like  the  case  of  a  corporation 
where  directors  may  give  an  order  and  make  an  apparent  contract, 
and  those  on  whose  behalf  they  give  the  order  may  either  reject  or 
accept  it ;  as,  for  instance,  if  the  directors  of  a  railway  company 
verbally  order  a  railway  to  be  constructed  by  a  certain  contractor, 
the  whole  corporation  (namely,  the  shareholders,  on  whose  behalf 
the  directors  had  given  the  order)  may,  if  they  should  please, 
reject  the  order;  but  if  the  railway  is  constructed,  they  may 
accept  it  by  obtaining  the  benefit  of  what  the  contractor  has  done 
and  receiving  dividends  in  respect  of  the  use  of  the  railway. 
Where  there  is  a  body  of  shareholders  capable  of  accepting  the 
benefit  of  the  contract,  such  a  doctrine  as  is  suggested  may  be 
applicabla  But  here  the  board  is  the  corporation,  who  are  acting 
for  the  inhabitants,  who  can  neither  accept  nor  reject  what  the 
board  has  done.  The  inhabitants  cannot  make  use  of  what  the 
board  orders  in  the  same  way  or  in  the  same  manner  as  the  share- 
holders of  a  railway  make  use  of  a  railway.  Suppose  the  case  of 
drains  being  made ;  no  doubt  the  inhabitants  use  them,  but  they 
do  so  without  the  option  of  rejecting  them.  It  seems  to  me, 
therefore,  that  in  the  case  of  such  a  corporation  as  this  the  doc- 
trine suggested  would  not  be  applicable  at  all.  But  even  if  the 
local  board  were  such  a  corporation  that  the  parties  on  behalf  of 
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whom  the  order  was  given  need  not  take  the  benefit  of  the  work 
done,  I  think  that  in  this  case  neither  the  board  nor  the  inhabitants 
have  derived  any  benefit  The  work  done  by  the  plaintiff  is  draw- 
ing plans  in  order  that  certain  buildings  may  be  built  He 
[*  58]  drew  the  *  plans  and  fulfilled  the  whole  of  what  he  under- 
took. But  then  the  only  real  benefit  of  such  work  as  the 
drawing  of  plans  is  that  buildings  should  be  built  according  to 
them.  Now,  I  think  it  is  clear  that  the  board  accepted  the  plans, 
and  they  made  some  use  of  them  —  that  is,  they  used  them  so  far 
that  they  allowed  them  to  be  inspected,  that  tenders  might  be  made 
upon  them.  But  that  is  not  a  beneficial  user.  It  is  no  benefit  to 
a  person  to  give  out  plans  to  be  tendered  for  if  no  tenders  are  made 
upon  them,  or  nothing  is  done  upon  such  tenders  as  are  made. 
Therefore  I  think  that,  though  the  plans  were  accepted  and  par- 
tially used,  no  one  obtained  any  real  benefit  from  them.  There- 
fore, even  if  the  doctrine  suggested  had  a  real  existence,  and  if 
the  board,  and  the  board  alone,  were  the  persons  to  be  benefited, 
which  I  think  is  not  the  case,  even  then  the  board  has  not  had 
such  a  benefit  from  this  work  as  woiild  bring  this  case  within  the 
suggested  exception  to  the  general  rule.  Therefore,  even  inde- 
pendently of  the  statute,  I  am  of  opinion  that  the  plaintiff  cannot 
recover.  But  I  am  further  of  opinion  that  the  statute  in  this  case 
is  conclusive ;  and  it  seems  to  me  that  the  statute  is  clearly  more 
than  directory.  It  is  what  has  been  called  mandatory.  It  pre- 
vents certain  contracts  from  being  valid  in  any  way,  and  the  real 
meaning  of  the  section  seems  to  be  this.  The  Legislature,  know- 
ing of  the  exception  which  existed  at  the  time  the  statute  was 
passed  with  regard  to  small  contracts  of  frequent  occurrence, 
which  are  necessary  for  the  carrying  on  of  the  business  of  the  cor- 
poration, intended  to  get  rid  of  any  discussiou  as  to  what  were 
small  matters,  and  to  say  that  contracts  which  the  board  would 
not  otherwise  be  authorised  to  make  might  be  made  for  amounts 
less  than  £50  —  that  is  to  say,  that  if  they  were  necessary,  and 
under  £50,  they  should  be  brought  within  the  recognised  excep- 
tion as  to  small  matters ;  and  that  if  they  were  over  £50  the  mere 
fact  of  their  being  over  £50  would  prevent  their  coming  within 
the  exception. 

With  regard  to  the  cases  that  have  been  cited,  I  concur  with 
Bramwell,  L  J.  The  case  of  Haigh  v.  North  Bierley  Union,  K , 
B.  &  R   873,  28  L.  J.  Q.  B.   62,  appeared  to  be  most  like  the 
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present,  but  it  is  not  necessary  to  say  whether  ♦  we  should  [*  59] 
have  thought  that  the  facts  of  that  case  come  within  the 
exception.  But  I  cannot  help  thinking,  on  looking  at  the  judg- 
ment of  Crompton,  J.,  that  ho  acceded  to  the  judgment  in  that 
case,  whether  rightly  or  wrongly,  upon  the  assumption  that  the 
contract  related  to  an  act  of  frequent  occurrence  and  for  a  small 
amount,  and  therefore  within  a  recognised  exception.  It  signi- 
fies not  whether  we  should  agree  that  the  facts  brought  it  within 
the  exception ;  the  judgment  did  not  assume  to  state  any  new  law, 
but  only  to  bring  the  facts  of  the  case  within  the  recognised  rule. 

I  am  of  opinion  that  this  judgment  should  be  affirmed. 

Cotton,  L  J.  —  I  also  am  of  opinion  that  the  judgment  of 
LiNDLEY,  J. ,  was  right.  First,  I  shall  deal  with  the  question  as 
if  there  had  been  nothing  special  in  the  Act  of  Parliament  as  to 
the  contract  entered  into  by  the  local  board  in  this  case.  The 
common  law  being  that  a  corporation  cannot  bind  itself  by  con- 
tract except  under  seal,  there  are  certain  exceptions  to  that  rule. 
There  is  one  exception,  that  for  the  purpose  of  carrying  out  the 
ordinary  business  for  which  the  corporation  has  been  formed,  it 
has  power  to  bind  itself  without  a  contract  under  seal  But  that 
is  only  in  small  matters  necessary  for  the  ordinary  business  of  the 
corporation.  There  are,  however,  reasons  why  that  cannot  apply 
to  this  case,  so  as  to  bring  the  matter  within  such  an  exception. 
But  it  is  urged  that  there  is  another  exception,  namely,  that  cor- 
porations are  liable  when  goods  have  been  supplied  or  work  done 
in  pursuance  of  a  contract  entered  into  not  under  seal,  and  the 
corporation  have  had  the  full  benefit  of  such  contract  I  enter- 
tain very  grave  doubts  whether  such  a  corporation  as  this  could  be 
bound  on  any  such  ground,  because  the  paities  who  have  a  bene- 
ficial enjoyment  of  anything  supplied  on  the  order  of  this  body 
are  not  the  corporation,  but  those  for  whom  the  corporation  act  as 
trustees.  I  cannot  see  that  the  principle  can  apply  to  a  corpora- 
tion constituted  as  this  is,  existing  not  for  its  own  benefit,  or  for 
doing  that  from  which  it  can  derive  any  benefit,  but  as  trustees 
for  a  certain  portion  of  the  public.  But  even  if  such  a  corporation 
can  be  so  bound,  in  my  opinion  there  has  not  been  such 
♦  a  beneficial  user  of  these  plans  as  to  bring  the  case  under  [*  60] 
that  exception.  No  doubt  there  has  been  a  certain  user, 
but  a  user  which  produces  no  benefit  to  the  corporation,  or  to  the 
inhabitants  of  the  district,  for,  in  consequence  of  the  plans  not 
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being  suitable,  the  matter  went  no  further  than  the  using  of  the 
plans  for  the  purpose  of  obtaining  tenders ;  and  when  the  tenders 
came  in,  it  was  found  that  the  plans  could  not  be  carried  into 
execution,  and  therefore  the  plans  were  not  used  for  what,  in  my 
opinion,  is  the  most  important  part  of  the  purpose  for  which  they 
were  made,  viz. ,  for  the  purpose  of  the  erection  of  offices  for  the 
use  of  this  corporation. 

Then  what  is  the  effect  of  the  statute  ?  It  was  argued  that  such 
a  contract  as  this  did  not  come  within  sect  174,  because  that 
section  only  applied  to  contracts  necessary  to  carry  this  Act  into 
execution,  and  that  obtaining  these  plans  and  building  new 
offices  did  not  come  within  that  description;  but  unless  this  is  a 
work  necessary  for  carrying  the  Act  into  execution,  I  do  not  see 
how  it  is  possible  that  the  corporation  had  power  to  enter  into 
any  contract  with  I'eference  to  the  matter.  Certainly,  if  they  had 
offices,  it  must  be  for  the  purpose  of  carrying  the  Act  into  execu- 
tion, and  any  contract  relating  to  those  offices  is  a  contract  for  the 
purpose  of  carrying  the  Act  into  execution.  Therefore  sect  174, 
in  my  opinion,  applies  to  this  contract ;  and  whatever  may  be  the 
case  as  regards  sub-sect  3  of  that  section,  in  my  opinion  sub-sect 
1,  which  relates  to  the  manner  in  which  the  contract  between  the 
two  is  to  be  made,  is  mandatory,  and  prevents  any  contract  for 
em  amount  exceeding  £50  from  being  entered  into  under  the  Act 
except  under  seal. 

The  Act  gives  power  to  the  corporation  to  provide  funds  for  the 
purpose  of  carrying  into  execution  the  provisions  of  the  Act,  that 
is  to  fiyay,  to  levy  rates.  And  in  my  opinion  the  meaning  of  the 
Act  is,  that  as  regards  contracts  where  the  amount  exceeds  £50, 
the  board  shall  not  charge  the  rates  which  they  have  power  to  levy 
except  by  a  contract  under  seal.  Therefore  I  am  of  opinion,  sub- 
ject, however,  to  what  I  am  about  to  say,  as  regards  the  equitable 
doctrine,  that  there  can  be  no  decree  in  this  case  for  the  plaintiff. 
But  it  was  said  that  the  case  came  within  the  equitable 
[*61]  •  doctrine  of  part  performance.  For  the  purpose  of  consid- 
ering this  question,  I  will  deal  with  the  cases  of  Ungley 
v.  Ungley,  5  Ch.  D.  887,  and  Wilson  v.  West  Hartlepool  By.  Co., 
2  D.  J.  &  S.  475,  which  were  principally  relied  on.  We  must  bear 
in  mind  that  this  is  a  contract  which  in  former  days  the  Court  of 
Chancery  would  not  have  enforced.  Ungley  v.  JJngley  was  an  in- 
stance of  part  performance  taking  the  case  out  of  the  Statute  of 
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Frauds.  There  had  been  a  contract  entered  into  by  a  father  at  his 
daughter's  marriage  in  relation  to  a  house ;  and  as  there  was  no 
agreement  in  writing,  the  Statute  of  Frauds  would  have  prevented 
any  action  being  maintained  to  enforce  the  contract  But  posses- 
sion had  been  given  to  the  parties  who  sought  to  recover,  and 
therefore  the  Court  of  equity  said  there  was  such  part  performance 
as  enabled  it  to  act  on  parol  evidence  of  the  contract  Courts  of 
equity,  in  my  opinion,  acted  on  this  principle.  The  Statute  of 
Frauds  says  that  in  certain  cases  no  action  shall  be  maintained 
unless  there  is  evidence  in  writing  to  show  what  the  contract  was. 
But  if  a  Court  of  equity  finds  an  overt  act,  such  as  the  possession 
of  land,  then  the  presumption  of  a  contract  is  raised,  and  the 
Court  will,  in  consequence  of  that  overt  act,  allow  parol  evidence 
to  be  given  for  the  purpose  of  ascertaining  what  the  actual  con- 
tract was.  These  are  the  cases  in  which  the  Courts  of  equity 
have  given  an  effect  to  contracts  valid  at  common  law,  which 
could  be  enforced  but  for  the  Statute  of  Frauds.  That  is  the 
ground  on  which  these  cases  rest,  and  that  it  is  not  on  the  ground 
of  fraud  is  shown  by  this,  that  the  payment  of  the  price  to  a 
vendor  will  not  take  the  case  out  of  the  statute.  But  surely 
it  is  as  great  an  injustice  for  a  man  to  receive  the  price  and  then 
say,  "  You  cannot  enforce  the  contract,*  as  to  repudiate  the  con- 
tract where  possession  has  been  given.  When  there  is  an  overt 
act,  a  Court  of  equity  will  receive  parol  evidence  of  the  contract ; 
but  that  is  in  cases  of  specific  performance  of  contracts  relating  to . 
land  which  are  valid  at  common  law. 

The  other  case  which  was  referred  to  was  the  case  of  Wilson  v. 
West  Hartlepool  Ry.  Co.  There  Turner,  L  J.,  gave  judgment, 
and  Knight  Bruce,  L  J.,  did  not  concur.  I  need  scarcely 
say  that  ♦  the  opinion  of  Turner,  L.  J. ,  is  one  which  I  [*  62] 
should  hesitate  to  dissent  from.  But  he  to  a  great  extent  is 
in  that  case  dealing  with  the  diflBculty  of  the  Statute  of  Frauds. 
The  powers  of  the  defendants  in  that  case  were  unlike  those  of  the 
present  defendants.  They  were  a  railway  company  governed  by 
the  provisions  of  the  Companies  Clauses  Consolidation  Act  That 
statute  provides  that  contracts  which  if  made  by  private  indi- 
viduals must  be  in  writing  will  bind  the  company  if  signed  by 
two  directors ;  the  statute  says  not  that  they  must  be  so  made, 
but  that  they  may  be,  and  Turner,  L.  J. ,  is  applying  the  prin- 
ciple of  part  performance  of  parol  contracts  relating  to  land  made 
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by  individuals  to  the  case  where  the  defendant  was  a  railway 
company,  capable  of  being  bound  by  the  written  contract  of  its 
directors,  as  an  individual  is  capable  of  being  bound  by  his  own 
contract  in  writing. 

There  are  other  parts  of  the  judgment  of  Turner,  L.  J.,  to 
which  the  explanation  does  not  apply.  He  is  there  referring  to  an 
equity  enforced  by  Courts  of  equity  independently  of  contract 
It  is  this :  if  an  individual  who  has,  to  his  knowledge,  title  to 
land  sees  another  (who  is  ignorant  of  such  title  and  believes  that 
he  has  a  good  title)  expending  money  on  the  land,  and  yet  gives 
no  notice  of  his  own  title,  a  Court  of  equity  will  not  afterwards 
allow  him  to  assert  his  title  to  the  prejudice  of  the  person  whom 
he  has  allowed  to  act  in  ignorance  of  that  title.  This  is  an 
entirely  different  equity  inapplicable  to  the  present  case. 

Jvdgment  affirmed, 

Toung  V.  The  Kayor  and  Corporation  of  Boyal  Leamington  Spa. 

8  App.  Cas.  .517-529  (s.  c.  52  L.  J.  Q.  B.  713 ;  49  L.  T.  1 ;  31  W.  R.  925). 

[51 7]  Contrad  not  under  Seal  hut  executed,  —  Urban  Auihority. — Public  HeaUh 
Act,  1876  (88  dt  89  Vict,  c.  65),  88.  178,  174. 

Sub-sect.  1  of  sect.  174  of  the  Public  Health  Act,  1876  (88  &  89  Vict.,  c.  66), 
which  enacts  that  ''  every  ooutract  made  by  an  urban  authority  whereof  the 
value  or  amount  exceeds  £60  shall  be  in  writing  and  sealed  with  the  common 
seal  of  such  authority,"  is  obligatory  and  not  merely  directory,  and  applies  to  an 
executed  contract  of  which  the  urban  authority  have  had  the  full  benefit  and 
enjoyment,  and  which  has  been  effected  by  their  agent  duly  appointed  under 
their  common  seal. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  Court  of  Appeal 
(Brett,  Cotton,  and  Lindley,  L.  JJ.)  aflBrming  a  judgment  of  the 
Queen's  Bench  Division  (Williams  and  Mathew,  JJ.)  in  favour 
of  the  defendants. 

The  facts  are  stated  in  the  judgment  of  Lord  Blackburn. 

May  1,  2.    Davey,  Q.  C,  and  Edwyn  Jones  for  the  appellants :  — 

The  question  is  whether  the  absence  of  the  seal  is  fatal  to  the 
plaintiffs'  right  to  recover,  and  that  must  be  considered  first,  apart 
from  the  provisions  of  the  Public  Health  Act,  1875 ;  and,  secondly, 
as  affected  by  that  Act.  The  provisions  of  that  Act  are  merely 
directory,  not  conditions  precedent,  and  if  the  law  would  imply  a 
contract  apart  from  them  they  do  not  bar  the  remedy.    The  cor- 
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poration  have  adopted  the  contract,  and  cannot  now  plead  their 
own  disability  for  want  of  a  seal  when  they  have  taken  the  benefit 
of  an  executed  contract ;  for  an  action  can  be  maintained  on  an 
executed  contract  if  made  for  the  purposes  for  which  the 
corporation  *was  created,  though  it  be  not  under  seal.  [*518] 
See  Clarke  v.  Cuckfield  Union,  21  L.  J.  Q.  B.  349,  which 
collects  the  earlier  authorities,  and  Church  v.  Imperial  Gas  Co,, 
6  A.  &  E.  846.  The  only  case  in  which  the  principle  laid  down  by 
WiGHTMAN,  J.,  in  Clarke  v.  Ctickfield  Union  as  to  executed  contracts 
was  not  adopted,  is  Lamprell  v.  Billericay  Union,  3  Ex.  283,  which 
is  distinguishable.  One  of  the  reasons  for  which  this  corporation 
existed  was  to  supply  water.  Public  Health  Act,  1875,  s.  51. 
Pairu  V.  Strand  Union,  8  Q.  B.  326,  shows  the  difiFerence  between 
contracts  for  things  for  the  express  purpose  of  which  the  corpora- 
tion exists,  and  contracts  only  ancillary  to  such  things.  The 
principle  laid  down  in  Clarke  v.  Ctickjield  Union  has  been  fol- 
lowed in  Nicholson  v.  Bradfield  Union,  L.  R.  1  Q.  B.  620 ;  Eaigh 
V.  North  Bierley  Union,  E.,  B.  &  E.  873,  28  L  J.  Q.  B.  62 ;  Sanders 
V.  St.  Neofs  Union,  8  Q.  B.  810.  London  Dock  Co.  v.  Sinnott,  8  E. 
&  B.  347,  27  L  J.  Q.  B.  129,  was  only  an  executory  contract,  and 
is  therefore  not  opposed  to  the  principle  contended  for.  Down  to 
Clarke  v.  Ctickjield  Union  the  current  of  authority  was  not  uni- 
form, but  that  has  been  the  starting-point  of  a  uniform  series  of 
decisions,  makmg  three  classes  of  exceptions  to  the  rule  that  the 
contracts  of  a  corporation  must  be  under  seal :  1.  Where  the  con- 
tract is  executed.  2.  In  small  matters  of  very  frequent  occurrence. 
3.  Where  it  is  impossible  to  affix  the  seal  in  time.  See  also  Mayor 
of  Stafford  v.  TUl,  4  Bing.  75  (29  R  R.  511 )  ;  East  London  Water- 
works  Co.  v.  Bailey,  4  Bing.  283 ;  London  and  Birmingham  By. 
Co.  v.  Winter,  Cr.  &  Ph.  57 ;  Beverley  v.  Lincoln  Gas  Co.,  6  A.  & 
E.  829 ;  Horn  v.  Ivy,  1  Ventr.  47.  Paine  v.  Strand  Union,  8  Q.  B. 
326.  rightly  understood,  is  in  favour  of  the  appellants ;  so  is  Mayor 
of  Ludlow  v.  Charlton,  6  M.  &  W.  815  (6  E.  C.  308),  for  there  the 
question  of  the  object  for  which  the  corporation  existed  did  not 
arise.  But  see  per  Parke,  B.,  in  Finlay  v.  Bristol  and  Exeter  By. 
Co.,  7  Ex.  409.  That  being  the  state  of  the  general  law  as  to  the 
contracts  of  corporations,  the  further  question  is  the  effect 
of  the  Public  ♦Health  Act,  1875,  ss.  173, 174.  That  Act  [•  519] 
created  no  new  corporation  in  municipal  boroughs,  and  the 
provisions  of  the  sections  are  merely  directory ;  not  imperative,  so 
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as  U)  create  a  condition  precedent  Nowell  v.  Mayor  of  Worcester^ 
9  Ex.  457,  23  L.  J.  Ex.  139,  decided  under  the  Public  Health  Act, 
1848  (11  &  12  Vict.,  c.  63).  Frcnd  v.  Dennett,  4  C.  B.  (N.  S.)  576, 
was  also  under  the  Act  of  1848,  but  is  distinguishable,  for  the  cor- 
poration was  the  creature  of  the  Act,  and  had  no  separate  existence. 
See  also  Kirk  v.  Bromley  Union,  2  Ph.  640,  as  to  the  view  taken 
of  such  cases  in  the  equity  Courts,  and  Andrews  v.  Mayor  of 
Byde,  L.  R'.  9  Ex.  302.  The  Court  below  relied  on  Hunt  v.  Wim- 
bledon Local  Board,  4  C.  P.  D.  48  (p.  637,  ante),  which  may  be  sup- 
ported on  the  authority  of  Paine  v.  Strand  Union,  8  Q.  B.  326.  but 
does  not  cover  this  case.  It  is  a  decision  on  the  point  as  to 
whether  the  sections  are  mandatory  or  only  directory,  and  so  far 
the  House  should  overrule  it. 

Sir  F.  Herschell,  S.  G.  Mellor,  Q.  C,  and  Dugdale,  Q.  C,  for  the 
respondents,  were  not  heard,  but  were  informed  that  notice  would 
be  given  if  the  House,  after  taking  time  for  consideration,  desired 
to  hear  their  arguments. 

June  5.    Lord  Blackburn  :  — 

My  Lords,  this  is  an  appeal  against  an  order  of  the  Court  of 
Appeal,  dismissing  with  costs  an  appeal  against  the  judgment  of 
flie  High  Court  of  Justice,  Queen's  Bench  Division,  in  favour  of  the 
respondents,  on  a  special  case. 

The  arguments  of  the  appellants'  counsel  were  fully  heard  on 
the  Ist  and  2nd  of  May,  and  the  further  hearing  of  the  cause 
was  then  adjourned  sine  die.  I  believe  all  the  noble  and  learned 
Lords  who  heard  the  argument  agree  with  me  in  thinking  it  un- 
necessary to  call  upon  the  counsel  for  the  respondents  to  argue,  as 
they  all  agree  that  the  order  appealed  against  must  be  afl&rmed. 

By  the  special  case  it  appears  that  the  municipal  corporation  of 
the  Royal  Leamington  Spa  are,  under  the  6th  section  of 
[•520]  the  ♦Public  Health  Act,  1875  (38  &  39  Vict,  c.  55),  act- 
ing by  their  council,  the  urban  authority  for  the  district, 
consisting  of  the  borough.  The  defendants,  as  such  urban  author- 
ity, had  made  a  contract  under  their  seal  with  one  Powis  for  the 
execution  of  works  for  supplying  the  district  with  water.  Powis 
failed  to  complete  his  contract,  and  it  was  put  an  end  to.  The 
council,  in  their  capacity  of  urban  authority,  as  far  as  they  could 
do  so  by  resolutions  not  under  seal,  authorised  their  engineer  and 
surveyor,  Mr.  Jerram,  to  enter  into  a  contract  for  completing  the 
works  left  not  completed  by  Powis. 
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The  special  case  then  proceeds :  "  Thereupon  the  said  Jerram,  as 
the  engineer,  agent,  and  servant  of  the  corporation,  and  acting 
within  and  according  to  his  duties,  powers,  and  authorities  as  such, 
and  also  acting  in  accordance  with  and  in  fulfilment  of  the  pro- 
visions of  the  said  condition  115  of  the  said  contract  with  the  said 
Charles  Powis,  employed  the  plaintiffs  to  execute,  carry  out,  and 
complete  the  said  unfinished  works  according  to  the  contract  and 
specification  aforesaid,  and  also  to  execute  and  complete  the  said 
additional  works  upon  certain  terms  then  agreed  upon  between 
them;  and  the  plaintiffs  accepted  and  entered  upon  the  said 
employment  upon  the  said  terms,  and  completed  the  whole  of  the 
works,  including  what  has  been  described  as  the  '  contract  works,' 
and  the  '  additional  works,'  to  the  entire  satisfaction  of  the  said 
engineer.  The  said  employment  of  the  plaintiffs  was  in  fact  an 
employment  of  them  by  the  corporation  through  the  said  Jerram 
as  their  engineer,  agent,  and  servant,  and  the  relation  of  employer 
and  employed  never  in  fact  existed  or  was  created  between  the 
plaintiffs  and  the  said  Jerram.  A  memorandum  in  writing  of  the 
said  employment  and  of  the  agreement  between  the  said  Jerram 
and  the  plaintiffs  was  made  on  the  19th  day  of  September,  1878, 
and  was  signed  by  both  parties,  and  a  copy  of  this  memorandum, 
marked  A,  is  annexed  to  and  forms  part  of  this  case.  The  plaintiffs 
and  the  said  Jerram  fully  performed  the  said  agreement  on  their 
several  and  respective  parts,  and  the  said  Jerram  gave  to  the  plain- 
tiffs certificates  for  the  payment  of  the  moneys  due  to  them  from 
the  corporation  for  all  the  works  completed  by  them  as  aforesaid. 
The  execution  of  the  said '  additional  works '  was  necessary 
and  was  incidental  to  the  *  completion  of  the  works  left  [*521] 
unfinished  and  incomplete  by  the  said  Powis,  and  the  em- 
ployment of  the  plaintiffs  to  execute  them  was  within  the  duties, 
powers,  and  authorities  of  the  said  Jerram  as  the  engineer  of  the 
corporation.  The  defendants,  the  corporation,  have  taken  posses- 
sion of  and  accepted  and  received  the  benefit  of  all  the  works  and 
materials  the  subject  of  this  action,  and  still  enjoy  the  benefit 
thereof.  The  corporation  paid  to  the  plaintiffs  large  sums  of  money 
from  time  to  time  upon  the  said  certificates,  but  refused  to  pay 
other  large  sums  amounting  to  between  £6000  and  JE7000,  which 
is  the  said  balance  now  claimed  by  the  plaintiffs  as  still  due.  The 
above-mentioned  contract  between  the  said  Charles  Powis  and  the 
defendants,  the  corporation,  was  made  by  them  as  an  urban  author- 
voL.  XVI.  —  42 
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ity  under  the  Public  Health  Act,  1875, 38  &  39  Vict,  c.  55,  and  all 
the  subsequent  matters  and  things  were  done  by  them  in  that 
capacity.  The  corporation  resist  the  plaintiffs'  claim  upon  several 
grounds,  some  of  which  would  involve  a  long  and  costly  investiga- 
tion, but  they  also  resist  the  claim  upon  the  ground  that  the  em- 
ployment of  the  plaintiffs  was  an  employment  of  them  not  under 
the  common  seal  of  the  corporation,  and  this  special  case  has  been 
stated  to  raise  that  point  alone.  It  is  agreed  between  the  parties 
that  either  party  shall  be  at  liberty  to  refer  to  the  pleadings  and 
particulars  in  the  action,  and  to  the  contract  and  specification  with 
Powis,  the  appointment  of  Jerram  as  borough  surveyor,  and  the 
printed  particulars  of  duties  therein  referred  to,  and  that  the  Court 
is  to  have  power  to  draw  any  inferences  of  fact  The  question  for 
the  opinion  of  the  Court  is,  whether  the  absence  of  the  common 
seal  of  the  corporation  in  the  employment  of  the  plaintiffs  under 
the  circumstances  above  stated  is  fatal  to  the  plaintiffs'  right  to 
recover  against  the  corporation.  If  the  Court  shall  be  of  opinion 
in  the  affirmative,  then  the  judgment  is  to  be  for  the  defendants, 
the  corporation.  If  in  the  negative,  the  judgment  is  to  be  for  the 
plaintiffs." 

The  Queen's  Bench  Division  answered  the  question  in  the  af- 
firmative, and  gave  judgment  for  the  defendants.  The  Court  of 
Appeal  affirmed  that  judgment  Lindley,  L.  J.,  ends  his  judg- 
ment by  saying :  "  The  last  point   urged   for  the  plaintiffs  was, 

that  as  the  contract  has  been  performed  and  the  defend- 
[*  522]  ants  have  ♦  the  benefit  of  the  plaintiffs'  work,   labour, 

and  material,  the  defendants  are  at  all  events  liable  to 
pay  for  these  at  a  fair  price.  In  support  of  this  contention  cases 
were  cited  to  show  that  corporations  are  liable  at  common  law 
quasi  ex  contractu  to  pay  for  work  ordered  by  their  agents  and 
done  under  their  authority.  The  cases  on  this  subject  are  very 
numerous  and  conflicting,  and  they  require  review  and  authorita- 
tive exposition  by  a  Court  of  Appeal.  But,  in  my  opinion,  the 
question  thus  raised  does  not  require  decision  in  the  present 
case.  We  have  here  to  construe  and  apply  an  Act  of  Parliament 
The  Act  draws  a  line  between  contracts  for  more  than  £50  and 
contracts  for  £50  and  under.  Contracts  for  not  more  than  £50 
need  not  be  sealed,  and  can  be  enforced  whether  executed  or 
not,  and  without  reference  to  the  question  whether  they  could  be 
enforced  at  common  law  by  reason  of  their  trivial  nature.    But 


B.  C.  VOL.  XVI.]  SECT.  VIH.  —  CONTRACTS  OF  LOCAL  AUTHORITIES.  659 
Ko.  21. — Young  ▼.  Mayor  aiid  Gorp.  of  Boyal  Loamington  Spa,  8  App.  Cas.  022,  028. 

contracts  for  more  than  £50  are  positively  required  to  be  under 
seal ;  and  in  a  case  like  that  before  us,  if  we  were  to  hold  the 
defendants  liable  to  pay  for  what  has  been  done  under  the  con- 
tract, we  should  in  effect  be  repealing  the  Act  of  Parliament  and 
depriving  the  ratepayers  of  that  protection  which  Parliament  in- 
tended to  secure  for  them.  The  case  of  Frend  v.  Dennett,  4  C.  B. 
(N.  S.)  576  — and  in  Chancery  before  Page  Wood,  V.  C.  (5  L  T. 
(N.  S.)  73) — is  an  authority  in  support  of  this  view,  and  was,  in 
my  opinion,  rightly  decided.  The  additional  works  there  in  ques- 
tion had  been  executed,  and  there  was  the  common  count  for  work 
and  labour  and  materials,  as  well  as  a  special  count  on  the  alleged 
contract ;  but  the  defendant  was  held  not  liable  either  at  law  or 
in  equity.  It  may  be  said  that  this  is  a  hard  and  narrow  view  of 
the  law ;  but  my  answer  is  that  Parliament  has  thought  expedient 
to  require  this  view  to  be  taken,  and  it  is  not  for  this  or  any  other 
Court  to  decline  to  give  effect  to  a  clearly  expressed  statute  be- 
cause it  may  lead  to  apparent  hardship.  For  these  reasons  I  am 
of  opinion  that  the  decision  of  the  Court  below  was  correct,  and 
that  this  appeal  ought  to  be  dismissed,  with  costs.  I  am  requested 
by  Cotton,  L.  J.,  to  say  that  he  has  read  this  judgment,  and  con- 
curs in  it." 

Brett,  L.  J.,  —  "I  should  wish  to  say  that  I  have  come  to  the 
same  conclusion  after  weeks  spent  in  attempting  to  come  to 
♦  another.  However,  I  come  to  the  same  conclusion  as  Lord  [•  523] 
Justice  LiNDLEY  and  Lord  Justice  Cotton  in  this  case,  upon 
the  ground  that,  although  this  was  a  municipal  corporation,  yet  in 
the  transaction  in  question  it  was  acting  as  a  board  of  health,  and 
that  therefore  it  was  bound  by  the  statute,  and  that  as  to  the  con- 
struction of  that  statute  we  are  bound  by  a  former  decision  of  this 
Court  which  held  that  the  enactment  as  to  the  necessity  for  a  seal 
is  mandatory  and  not  merely  directory.  Therefore,  assuming  that 
everything  was  done  according  to  the  statute  except  the  seal,  and 
that  the  work  was  done  after  every  inquiry  had  been  made  by  the 
corporation  which  is  directed  by  the  statute,  I  am  of  opinion  that 
the  mere  want  of  seal  prevents  the  plaintiffs  from  recovering  in 
this  action.  Further,  after  having  read  all  the  cases  with  regard  to 
the  doctrine  of  work  done  for  and  accepted  by  a  corporation,  I  am 
bound  to  say  that  I  have  come  to  the  conclusion  that  even  if  this 
were  a  municipal  corporation  not  bound  by  the  statute,  the  proper 
decision  in  point  of  law,  according  to  the  cases  and  principle,  is 
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that  the  want  of  seal  prevents,  in  such  a  case  as  this,  the  plain tififs 
succeeding." 

The  present  Master  of  the  Rolls  has,  I  observe,  in  the  revised 
report  somewhat  altered  what  I  have  taken  from  the  shorthand  note 
in  the  papers  before  this  House,  and  in  that  revised  report  (8  Q.  B. 
D.  586)  abstains  from  expressing  an  opinion  as  to  how  the  law 
would  have  been  if  this  had  been  the  case  of  a  municipal  corpora* 
tion  not  bound  by  the  Public  Health  Act,  1875,  —  I  suppose  because 
on  reflection  he  saw  that  it  was  not  necessary  for  the  decision  of 
the  case  to  decide  this,  and  that  what  he  had  said  on  that  point 
was  only  an  obiter  dictum.  I  agree  in  this  latter  view,  and  also 
in  what  Lindlet,  L.  J ,  says,  that  the  cases  are  numerous  and  con- 
flicting, and  that  they  require  revised  and  authoritative  exposition 
by  a  Court  of  Appeal.  If  I  thought  this  case  now  at  bar  gave  an 
opportunity  for  such  a  review,  I  should  certainly  wish  at  least  to 
hear  the  case  fully  argued.  As  it  is,  I  do  not  think  it  necessary, 
and  therefore  do  not  think  it  right  to  examine  the  previous  deci- 
sions and  doubts  further  than  is  required  for  the  purpose  of  con- 
struing the  Public  Health  Act,  1875,  sect.  174,  which  is  in  the 

following  terms :  "  With  respect  to  contracts  made  by  an 
[*  524]  *  urban  authority  under  this  Act,  the  following  regulations 

shall  be  observed,  namely :  1.  Every  contract  made  by  an 
urban  authority  whereof  the  value  or  amount  exceeds  £50  shall  be 
in  writing  and  sealed  with  the  common  seal  of  such  authority.  2. 
Every  such  contract  shall  specify  the  work,  materials,  matters,  or 
things  to  be  furnished,  had,  or  done,  the  price  to  be  paid,  and  the 
time  or  times  within  which  the  contract  is  to  be  performed,  and 
shall  specify  some  pecuniary  penalty  to  be  paid  in  case  the  terms 
of  the  contract  are  not  duly  performed."  The  3rd  and  4th  regula- 
tions are  as  to  things  to  be  done  by  the  urban  authority  before 
entering  into  any  contract. 

It  was  pointed  out  that  there  were  no  negative  words  added  to 
the  1st  regulation,  that  it  was  not  said,  "  shall  be  sealed  with  the 
common  seal  and  not  otherwise."  And  it  was  argued  that,  as  the 
3rd  and  4th  regulations  clearly  were  only  directory,  and  the  2nd 
might  at  least  plausibly  be  argued  to  be  only  directory,  the  1st 
regulation  should  be  construed  as  also  only  directory;  that  the 
common  seal  ought  to  be  affixed  whenever  the  subject-matter  of 
the  contract  exceeded  £50,  but  that  if  the  contract  was  such  as, 
but  for  the  statute  in  question,  to  bind  a  corporation  without  seal, 
then  it  was  said,  fieri  non  debet,  factum  valet. 
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I  think,  howeveiYthatwhenwe  look  at  the  state  of  the  decisions 
existing  in  1875,  and  what  was  the  point  on  which,  I  think,  there 
was  a  difiference  of  opinion  sufiSciently  marked  to  make  it  uncer- 
tain what  the  ultimate  decision  of  the  Supreme  Court  of  Appeal 
upon  them  might  be,  and  then  inquire  what  was  the  intention  of 
the  Legislature  in  passing  this  enactment,  it  is  impossible  to  con- 
strue it  in  the  manner  ingeniously  suggested. 

The  Court  of  Queen's  Bench  had,  in  Church  v.  Imperial  Gas 
Company,  6  Ad.  &  R  861,  thus  expressed  its  view  on  the  law : 
"  The  general  rule  of  law  is  that  a  corporation  contracts  under  its 
common  seal ;  as  a  general  rule  it  is  only  in  that  way  that  a  cor- 
poration can  express  its  will  or  do  any  act.  That  general  rule, 
however,  has,  from  the  earliest  traceable  periods,  been  subject  to 
exceptions,  the  decisions  as  to  which  furnish  the  principle  on  which 
they  have  been  established,  and  are  instances  illustrating  its  appli- 
cation, but  are  not  to  be  taken  as  so  prescribing  in  terms 
the  exact  limit  *  that  a  merely  circumstantial  difference  [*  525] 
is  to  exclude  from  the  exception.  This  principle  appears 
to  be  convenience  amounting  almost  to  necessity.  Wherever  to 
hold  the  rule  applicable  would  occasion  very  great  inconvenience, 
or  tend  to  defeat  the  very  object  for  which  the  corporation  was 
created,  the  exception  has  prevailed ;  hence  the  retainer  by  parol 
of  an  inferior  servant,  the  doing  of  acts  very  frequently  recurring 
or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal,  are  established  exceptions ;  on  the  same  principle  stands  the 
power  of  accepting  bills  of  exchange  and  issuing  promissory  notes 
by  companies  incorporated  for  the  purposes  of  trade,  with  the 
rights  and  liabilities  consequent  thereon.** 

This  was  said  in  1838.  In  1840  the  case  of  Mayor  of  Ludlow 
V.  Charlton,,  6  M.  &  W.  815  (6  R  C.  308),  was  decided  in  the 
Court  of  Exchequer.  The  considered  judgment  of  the  Court, 
comprising  on  that  occasion  Pakke,  Alderson,  and  Rolfe,  BB., 
was  delivered  by  Rolfe,  B.  After  citing  the  passage  I  have  just 
read  from  Church  v.  Imperial  Qas  Company,  he  says  (6  M.  &  W. 
822),  "  To  every  word  of  this  we  entirely  subscribe ;  and,  applying 
the  language  of  Lord  Denman  to  the  present  case,  it  is  quite  clear 
that  there  was  nothing  to  enable  the  corporation  of  Ludlow  to 
contract  with  the  defendant  otherwise  than  in  the  ordinary  mode 
under  the  corporate  seal." 

So  far  there  is  no  difference  between  the  Courts  of  Exchequer 
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and  of  Queen's  Bench  as  to  the  law,  though  there  was  evidently 
room  for  considerable  difiference  as  to  its  application.  I  pass  by 
many  subsequent  decisions,  and  only  quote  two.  In  1852  Wight- 
man,  J.,  sitting  alone  in  the  Bail  Court,  decided  Clarke  v.  Cuckfield 
Union,  21  L.  J.  Q.  B.  349,  on  the  ground,  I  think,  that  a  poor-law 
union,  created  by  statute,  for  the  purpose,  amongst  others,  of  sup- 
porting the  paupers  in  a  workhouse,  could  not  be  required  to  aflSx 
their  seal  to  every  contract  for  things  necessary  for  that  purpose 
without  such  inconvenience  as  would  defeat  the  object  within  the 
principle  laid  down  in  Church  v.  Imperial  Oas  Company,  6  A.  & 
E.  846. 

In  1855,  in  Smart  y.  Guardians  of  the  West  Ram  Union, 
[*  526]  10  Ex.  867,  *  Parke  and  Alderson,  BB.,  each  expressed 
dissent  from  Clarke  v.  Cuckfield  Union,  21  L.  J.  Q.  B.  349. 
They  could  not,  as  they  were  not  in  a  Court  of  Error,  overrule  it, 
but  undoubtedly  questioned  it.  In  1866,  in  Nicholson  v.  BradfiMd 
Union,  L.  R.  1  Q.  B.  620,  627,  where  the  Union  had  bought  coals 
to  keep  the  paupers  warm,  the  Court  of  Queen's  Bench,  in  a  con- 
sidered judgment,  say :  "  The  case  of  Clarke  v.  Cuckfield  Union  is 
in  its  facts  undistinguishable  from  the  present  case.  We  are  aware 
that  very  high  authorities  have  questioned  the  soundness  of  that 
decision ;  and,  as  pointed  out  in  the  judgment  in  that  case,  there 
are  prior  decisions  in  the  Court  of  Exchequer  which  it  is  diflBcult 
to  reconcile  with  it.  We  think,  however,  that  as  far  as  it  extends 
to  such  a  case  as  the  present  at  least,  the  case  was  rightly  decided. 
There  may  be  cases  in  which  the  circumstances  are  different  from 
those  in  Clarke  v.  Cuckfisld  Union  and  the  present  case,  and  which 
would  still  be  governed  by  the  principles  laid  down  in  the  decisions 
in  the  Exchequer ;  those  we  leave  to  be  decided  when  they  arise ; 
but  so  far  as  those  prior  decisions  are  inconsistent  with  the  deci- 
sion in  Clarke  v.  Cuckfield  Union,  we  prefer  to  follow  the  authority 
of  Clarke  v.  Cuckfield  Union,  which  we  think  founded  on  justice 
and  convenience." 

There  was  not,  I  believe,  any  decision  on  this  question  between 
1866  and  1875.  The  Legislature  in  the  earlier  part  of  the  Act  of 
1875  had  incorporated  all  urban  authorities  which  were  not  already 
corporations;  those  which  were  already  corporations  continued 
such ;  and  then  in  Part  V.  of  the  Act  it  makes  provisions  as  to 
contracts.  We  ought  in  general,  in  construing  an  Act  of  Parlia- 
ment, to  assume  that  the  Legislature  knows  the  existing  state  of 
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the  law;  and  in  the  present  case  I  have  no  doubt  that  in  fact 
those  who  prepared  the  Act  of  1875  knew  of  the  dififerences  of 
opinion  that  had  been  expressed,  and  the  difficult  questions  that 
might  yet  have  to  be  decided,  and  really  intended  to  provide  that 
those  difficulties  should  not  arise  with  respect  to  the  urban  author- 
ities they  were  creating.  I  think,  bearing  in  mind  this,  it  is  not 
possible  to  construe  sect.  174  as  meaning  anything  else  than  that 
when  the  subject-matter  of  a  contract  exceeds  £50  in  value  the 
contract  must  be  under  seal ;  and  that  the  distinctions  and  dififer- 
ences which,  according  to  the  opinions  of  the  Court  of 
Queen's  *  Bench,  might  dispense  with  a  seal  in  the  case  of  [*  527] 
an  ordinary  corporation  should  not  do  so  when  the  con- 
tract was  by  an  urban  authority,  and  related  to  a  subject-matter 
above  that  value.  This  was  the  construction  put  upon  the  Act  in 
Eunt  V.  Wimbledon  Local  Board,  4  C.  P.  D.  48  (p.  637,  arUe),  as 
well  as  in  the  Court  below.  I  think  it  is  right,  and  it  disposes  of 
this  appeal 

It  is  true  that  this  works  great  hardship  upon  the  now  appel- 
lants.  They  had  an  agreement,  but  it  was  not  sealed ;  and  though 
it  is  possible  that  if  the  agreement  had  been  under  seal  the  defend- 
ants might  have  established  a  defence  on  the  merits  to  all  or  part 
of  what  is  claimed,  it  is  hard  on  the  appellants  that  they  should 
not  be  allowed  to  raise  the  question.  It  is,  however,  for  the  Legis- 
lature to  determine  whether  the  benefits  derived  by  enforcing  a 
general  rule  are  or  are  not  too  dearly  purchased  by  occasional  hard- 
ships. A  Court  of  law  has  only  to  inquire,  What  has  the  Legisla- 
ture thought  fit  to  enact? 

I  therefore  move  that  the  order  appealed  against  be  affirmed, 
and  the  appeal  dismissed,  with  costs. 

Lord  Watson,  who  is  unavoidably  absent,  has  read,  and  desires 
me  to  say  that  he  concurs  in,  this  opinion. 

Lord  Bramwbll  :  — 

My  Lords,  I  agree  that  this  judgment  should  be  affirmed.  It  is 
clear,  and  is  admitted  by  the  appellants,  that  it  must  be  affirmed 
if  the  Public  Health  Act,  1875,  sect.  174,  is  obligatory  and  not 
directory  merely.  I  have  no  doubt  that  it  is  obligatory ;  and  I 
must  say  I  think  better  reasons  can  be  given  for  that  opinion  than 
I  gave  in  the  case  of  Hunt  v.  Wimbledon  Local  Board.  In  the  first 
place,  considering  the  state  of  the  law  as  to  contracts  by  corpora- 
tions, it  was  desirable  that  some  rule  should  be  laid  down  as  to  how 
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contracts  could  be  made  by  urban  authorities.  Then  we  have 
plain  and  positive  words  in  sub-spctions  1  and  2,  — "  Every  con- 
tract made  by  any  urban  authority  whereof  the  value  or  amount 
exceeds  £50  shall  be  in  writing  and  sealed  with  the  common  seal 
of  such  authority.  Every  such  contract  shall  specify  the  work  and 
materials,"  &c.  The  only  reason  given  at  your  Lordships' 
[*  528]  bar  for  holding  that  this  is  directory  only  was  that  it  *  is 
in  company  with  other  provisions  in  sub-sects.  3  and  4, 
which  certainly  are  directory  only,  and  that  sub-sect  5  says,  every 
contract  entered  into  by  an  urban  authority  in  conformity  with 
the  provisions  of  this  section  "and  duly  executed  by  the  other 
parties  thereto  shall  be  binding."  And  it  was  said  that  as  the  con- 
tract need  not  be  in  conformity  with  some  of  those  "  provisions " 
it  need  not  be  in  conformity  with  any.  But  sub-sects.  3  and  4  do 
not  deal  with  the  contract  or  the  making  of  the  contract,  but  say, 
"  before  contracting,"  and  "  before  any  contract  of  the  value  of  £100 
or  upwards  is  entered  into,"  &c.  These  are  things  to  be  done  before 
contracts  are  entered  into,  and  done  by  the  urban  authority,  the 
contractor  having  nothing  to  do  with  the  matters  mentioned.  The 
contracts  are  "  entered  into  "  afterwards.  If  sub-sects.  3  and  4  had 
been  put  before  sub-sects.  1  and  2,  the  matter  would  have  been  too 
plain  for  argument,  if  indeed  it  is  not  as  it  stands. 

As  I  think  the  case  turns  on  the  construction  of  the  statute,  I 
have  not  thought  it  necessary  to  go  into  the  doubtful  and  conflict- 
ing cases  governed  by  the  common  law. 

I  must  add  that  I  do  not  agree  in  the  regret  expressed  at  having 
to  come  to  this  conclusion.  The  Legislature  has  made  provisions 
for  the  protection  of  ratepayers,  shareholders,  and  others,  who 
must  act  through  the  agency  of  a  representative  body,  by  requir* 
ing  the  observance  of  certain  solemnities  and  formalities  which 
involve  deliberation  and  reflection.  That  is  the  importance  of  the 
seal.  It  is  idle  to  say  there  is  no  magic  in  a  wafer.  It  continu- 
ally happens  that  carelessness  and  indifierence  on  the  one  side,  and 
the  greed  of  gain  on  the  other,  cause  a  disregard  of  these  safe- 
guards, and  improvident  engagements  are  entered  into.  Whether 
that  has  been  so  in  this  case  I  have  no  notion;  but  certainly  the 
ratepayers  of  Leamington  may  well  be  astonished  at  the  amount 
claimed  of  them.  The  decision  may  be  hard  in  this  case  on  the 
plaintiffs  who  may  not  have  known  the  law.  They  and  others 
must  be  taught  it,  which  can  only  be  done  by  its  enforcement. 
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I  desire  to  add  that  I  did  not  use  the  word  "  build  "  in  speaking 
of  the  making  of  a  railway  (4  C.  P.  D.,  p.  53,  line  9,  p.  645,  ante). 
I  should  as  soon  think  of  saying  "  building  "  a  f ootpatL 

♦Lord  FitzGerald:—  [♦529] 

My  Lords,  at  the  close  of  the  argument  on  behalf  of  the 
appellants  I  had  reached  the  conclusion  that  the  appeal  must 
be  dismissed,  upon  the  construction  of  the  statute  on  the  ground 
shortly  put  by  my  noble  and  learned  friend  beside  me  (Lord 
Bramwell).  I  have  since  had  the  advantage  of  reading  the 
elaborate  judgment  of  my  noble  and  learned  friend  opposite 
(Lord  Blackburn),  in  which  I  entirely  concur,  and  to  which  I 
have  nothing  to  add. 

Order  appealed  from  affirmed;  and  appeal  dismissed  with 
costs. 

Lords*  Journals,  5th  June,  1883. 

ENGLISH  NOTES. 

The  cases  as  to  the  necessity  of  a  sealed  contract  to  bind  a  cor- 
poration where  there  is  no  statatory  provision  as  to  the  execution  of 
contracts,  Lave  been  discussed  in  the  notes  to  Ludlow  (Mayor  of)  v. 
Oharlton  and  So^ith  of  Ireland  CoUiery  Go,  v.  Waddle^  Nos.  29  and  30 
of  '*  Contract,"  6  R.  C.  323, 324,  and  need  not  be  referred  to  again  here. 
The  principal  cases  turned  entirely  on  the  provisions  of  sect.  174  of  the 
Public  Health  Act,  1875,  which  is  set  out  in  a  footnote  to  the  first  of 
the  principal  cases,  p.  638,  ante. 

In  the  second  of  the  principal  cases  it  was  suggested  that  sub-sec* 
tion  (2)  of  that  section  might  be  directory  only.  It  has,  however,  since 
been  held,  in  British  Insulated  Wire  Go.  v.  Prescot  Urban  District 
Gouncil,  1895,  2  Q.  B.  403,  64  L.  J.  Q.  B.  811,  73  L.  T.  383,  44  W.  R. 
224,  that  non-compliance  with  sub-section  (2)  renders  the  contract  in- 
valid. The  case  went  to  the  Court  of  Appeal,  but  was  there  settled ; 
and  though  the  appeal  was  formally  dismissed,  no  judgments  were 
delivered  (1895,  2  Q.  B.  538).  It  appeared  in  that  case  that  the  Local 
Government  Board  regard  a  contract  not  complying  with  sub-sections 
(1)  and  (2)  of  the  section  as  illegal,  so  as  to  render  it  ultra  vires  for 
the  urban  authority  to  expend  their  funds  in  making  payments  stipu- 
lated for  in  the  contract.  It  seems,  however,  extremely  doubtful  whether 
the  Court  would  take  this  view.  See  Beg,  v.  Brest  (1850),  16  Q.  B. 
32,  20  L.  J.  Q.  B.  17, 15  Jur.  554;  Beg.  v.  Norwich  Corporation  (1882), 
30  W,  R.  752;  Bournemouth  Commissioners  v.  Watts  (1884),  14  Q.  B. 
D.  87,  54  L.  J.  Q.  B.  93,  51  L.  T.  823,  33  W.  R.  280. 
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There  are  two  cases  which  show  that,  notwithstanding  the  dictum  of 
Bbamwell,  L.  J.,  in  the  first  of  the  principal  cases  as  to  the  general 
applicability  of  sect.  174  (1),  contracts  of  which  the  value  or  amount 
does  not  exceed  £50,  are  not  the  only  contracts  of  urban  authorities 
excepted  from  the  operation  of  that  sub-section.  In  Attorney- General 
V.  GaskUl  (1882),  22  Ch.  D.  ^7,  b2  L.  J.  Ch.  163,  47  L.  T.  566,  31 
W.  B.  135,  Bacon,  Y.  C,  held  that  an  agreement  compromising  an 
action  brought  by  an  urban  authority  to  restrain  the  defendant  from 
obstructing  a  footpath,  did  not  come  within  that  sub-section,  and  that 
it  was  therefore  enforceable,  though  not  under  seal.  The  grounds  of 
the  decision  seem  to  have  been,  first,  that  it  was  not  a  contract  '*  neces- 
sary for  carrying  this  Act  into  execution  "  within  sect.  173,  set  out  in 
a  footnote  to  the  first  of  the  principal  cases  (p.  638,  ante)^  and  that 
sect.  174  must  be  read  as  confined  to  the  contracts  mentioned  in  sect. 
173;  and,  secondly,  that  the  contract  was  of  such  a  character  that  its 
subject-matter  could  not  be  said  to  be  of  any  particular  monetary  value  or 
amount.  And  in  Williams  v.  Barmouth  Urban  District  Council  (C.  A. 
1897),  77  L.  T.  383,  it  was  held  that  an  agreement  compromising  cer- 
tain disputes  that  had  arisen  out  of  a  sealed  contract  of  the  ordinary 
character  for  the  execution  of  works,  was  binding,  thgugh  not  under 
seal.  LiNDLEY,  M.  R.,  saying  that  in  his  opinion,  ^^whei^  disputes 
have  arisen  under  a  contract  under  seal,  a  compromise  of  those  disputes 
need  not  be  under  seal  also/'  The  authorities  do  not,  however,  at 
present  suggest  any  clear  criterion  for  determining  whether  or  not  a 
contract  made  by  an  urban  authority  falls  within  the  operation  of  the 
sub-section.  Sub-section  (2)  certainly  contains  provisions  quite  unsuited 
to  many  contracts  made  by  urban  authorities,  and  seems  to  contemplate 
mainly,  if  not  exclusively,  contracts  with  an  urban  authority  for  the 
execution  of  works. 

In  Williams  v.  Barmouth  Urban  District  Council^  supra,  it  was 
held  that  a  contract  under  seal  between  an  urban  authority  and  a  con- 
tractor, for  the  execution  of  works  by  the  latter,  might  contain  a  clause 
of  the  usual  character,  enabling  the  authority's  engineer  to  require 
variations  in  the  works,  and  providing  for  corresponding  variations  in 
the  payments  to  be  made  to  the  contractor,  and  that  under  such  a  con- 
tract the  authority  were  effectually  bound  by  orders  not  under  seal 
given  by  their  engineer. 

In  Uaton  v.  Basker  (C.  A.  1881),  7  Q.  B.  D.  529,  50  L.  J.  Q.  B.  444, 
44  L.  T.  703,  29  W.  R.  597,  it  was  held  that  a  contract  not  under  seal 
was  enforceable  against  an  urban  authority,  though  much  more  than 
£50  had  become  due  under  it,  where  at  the  time  the  contract  was  entered 
into,  it  was  not  apparent  that  more  than  £50  would  become  due  under 
it.     The  first  of  the  principal  cases  appears,  however,  to  show  that  this 
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principle  would  not  extend  to  a  case  where  it  was  practically  certain 
that  more  than  £50  would  be  payable  under  a  contract^  though  there 
was  no  express  stipulation  for  the  payment  of  such  a  sum,  and  nothing 
in  the  express  terms  of  the  contract  itself  showing  that  more  than 
£50  would  be  payable. 

In  Melliss  v.  Shirlei/  Local  Board  (1885),  14  Q.  B.  D.  911,  54  L.  J. 
Q.  B.  408,  52  L.  T.  544,  the  plaintiffs  were  employed  by  the  defendant 
board  to  perform  certain  work.  The  plaintiffs  executed  part  of  the 
work,  exceeding  in  value  £50,  and  then  required  the  defendant  author- 
ity to  seal  the  contract.  This  the  authority  did,  thinking  it  for  the 
benefit  of  the  ratepayers  that  the  contract  should  be  accepted.  It  was 
held  that  the  contract  thus  sealed  was  binding  on  the  defendants. 
The  case  went  to  the  Court  of  Appeal,  and  was  there  reversed  on  another 
ground  (16  Q.  B.  D.  446,  55  L.  J.  Q.  B.  143,  53  L.  T.  810,  34  W.  R. 
187),  no  opinion  being  expressed  as  to  whether  or  not  the  contract  was 
in  compliance  with  sect.  174. 


Section  IX.  —  Bye-laws  and  Committees. 

No.  22.  — SLATTERT  v.  NAYLOR. 
(p.  c.  1888.) 

RULE. 

A  BYE-LAW  to  be  valid  must  be  reasonable ;  but  where 
the  power  is  exercised  by  a  representative  body,  constituted 
for  public  purposes  only,  the  bye-law  will  be  supported  if 
judged  to  be  reasonable  in  a  broad  sense ;  that  is  to  say,  if 
it  is  such  as  may  be  presumed  to  have  been  made  upon  a 
fair  consideration  of  the  purpose  for  which  the  power  is 
given. 

Slattery  v.  Vaylor.^ 

[On  appeal  from  the  Supreme  Ooart  of  New  Sooth  Wales.] 
13  App.  Cas.  446-454  (s.  c.  57  L.  J,  P.  C  73 ;  59  L.  T.  41 ;  36  W.  R.  897). 

Law  of  New  South  Wales.  —  Municipalities  Act,  1867,  «.  153.  —  Validity  [446] 
of  Bye-law,  —  Unreasonableness. 

Heldf  that  a  bye-law  made  in  pursuance  of  sect.  153  of  the  Municipalities 
Act,  1867,  empowering  municipal  councils  to  make  bye-laws  for  regulating  the 

^  Present :  Lord  Hobhousb,  Lord  Hbbschbll,  Lord  Maonaohten,  Sir  Babnes 
Peacock,  and  Sir  Richard  Couoh. 
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interment  of  the  dead  is  not  uUra  vireSj  by  reason  of  its  prohibiting  interment 
altogether  in  a  particular  cemetery,  and  thereby  destroying  the  private  property 
of  the  owners  of  burial-places  therein. 

Quaref  whether  and  under  what  circumstances  bye-laws  can  be  set  aside  as 
unreasonable. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Nov,  23,  1885) 
affirming  a  conviction  by  a  justice  of  the  peace  for  the  colony  sit- 
ting at  New  Town,  near  Sydney. 

The  facts  and  proceedings  are  stated  in  the  judgment  of  their 
Lordships. 

Sir  Horace  Davey,  Q.  C,  and  Leverson,  for  the  appellant,  con- 
tended that  the  conviction  was  wrong.  Both  Courts  below  deemed 
themselves  to  be  bound  by  the  decisions  in  £x  parte  Flack,  1  N.  S. 
Wales  L.  R  27,  and  Brooks  v,  8elvn/n,  3  N.  S.  Wales  L.  R  256, 
although  two  of  the  Judges  expressed  dissatisfaction  with  them.  ' 
Reference  was  made  to  the  Municipalities  Act  (31  Vict.,  No.  2),  ss. 
117, 118,  and  153.  Power  was  given  under  sect.  153  to  make  bye- 
laws  regulating  the  interment  of  the  dead;  but  that  re- 
[*447J  lated  to  public  cemeteries,  as  *  mentioned  in  the  two 
former  sections,  and  did  not  extend  to  private  cemeteries. 
The  cemetery  in  question  was  a  private  one  existing  at  the  date 
of  the  Act  Further,  the  bye-law  was  ultra  vires  as  prohibiting 
burials  altogether  in  the  cemetery  in  question,  and  thereby  de- 
stroying private  rights,  viz.,  of  those  who  possessed  burial-places 
therein.  Reference  was  made  to  Western  Counties  Railway  Company 
V.  Windsor  and  Annapolis  Railway  Company,  7  App.  Cas.  178,  and 
the  cases  there  cited;  Worthy  v.  The  Nottingham  Local  Board,  21 
L.  T.  (N.  S.)  582  ;  Heap  v.  The  Burnley  Union,  12  Q.  B.  D.  617 ; 
Wanstead  Local  Board  of  Health  v.  Wooster,  38  J.  P.  21.  Further, 
the  bye-law  was  unreasonable.  It  fixed  unreasonable  limits  within 
which  no  burials  may  take  place ;  the  district  in  which  the  ceme- 
tery was  situated  was  not  populous,  and  the  bye-law  was  more 
extensive  than  was  required  for  the  protection  of  the  public. 
Reference  was  made  to  Queen  v.  Wood,  5  E.  &  B.  49  ;  The  Master 
and  Company  of  Frame-work  Knitters  v.  Green,  1  Ld.  Raym.  113. 

Jeune,  Q.  C,  and  C.  E.  Jones,  for  the  respondent,  contended  that 
the  conviction  was  right.  The  bye-law  was  not  ultra  vires,  because 
regulation  included  prohibition  where  the  circumstances  justified 
it,  that  is,  where  prohibition  was  necessary  or  incidental  to  regula- 
tion.   The  Burnley  Union  case  cited  on  the  other  side  dealt  with 
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a  superficial  nuisance  merely,  and  did  not  apply  to  this  case,  while 
it  was  contended  that  the  Wanstead  case  was  in  favour  of  the  re- 
spondent. As  to  unreasonableness,  the  English  Burial  Acts  from 
1850  to  1854  imposed  a  limit  of  either  two  hundred  or  one  hun- 
dred yards  in  a  populous  country  where  land  was  not  easily  ob- 
tained. Credit  must  be  given  to  the  judgment  of  the  local  council 
as  to  the  requirements  of  its  municipality,  more  particularly  when 
abundant  opportunity  has  been  given  and  neglected  for  opposing 
it,  either  before  the  town  council,  whose  meetings  are  public,  or  by 
petitions  to  the  executive  government,  or  to  the  Legislature. 

Sir  H.  Davey  replied. 

*  The  judgment  of  their  Lordships  was  delivered  by  [*  448] 

Lord  HoBHOUSE :  — 

The  sole  question  in  this  case  is  whether  a  bye-law  under  which 
the  appellant  has  been  convicted  and  fined  is  valid  or  invalid. 
The  bye-law  was  passed  by  the  municipal  council  of  the  borough  of 
Petersham  on  the  2nd  of  December,  1864,  under  the  provisions 
of  the  Municipalities  Act,  1867.  The  respondent  is  the  inspector 
of  nuisances  for  the  borough.  The  appellant  appealed  to  the  Su- 
preme Court,  and  the  convicting  magistrate  stated  a  case,  which 
contains  the  facts  on  which  the  decision  of  that  Court  was  passed. 
It  affirmed  the  decision  of  the  magistrate,  and  their  Lordships  are 
now  asked  to  decide  that  the  affirmance  was  wrong. 

The  material  portion  of  the  bye-law  is  in  the  following  terms :  — 

"  No  corpse  shall  be  interred  in  any  existing  cemetery  now  open 
for  burials  within  the  distance  of  one  hundred  yards  from  any 
public  building,  place  of  worship,  school-room,  dwelling-house, 
public  pathway,  street,  road,  or  place  whatsoever  within  the 
borough." 

A  similar  provision  was  made  with  respect  to  cemeteries  after- 
wards opened. 

Sect.  153  of  the  Municipalities  Act  provides  that  the  council 
may  from  time  to  time  make  bye-laws  for  (among  other  things) 
regulating  the  interment  of  the  dead.  The  bye-law  was  published 
in  the  "  New  South  Wales  Government  Gazette  '*  of  the  19th  of  Jan- 
uary, 1885,  where  it  is  stated  to  have  been  confirmed  by  His  Excel- 
lency the  Governor,  with  the  advice  of  the  executive  council 

On  the  27th  of  June,  1885,  the  appellant  interred  the  corpse  of 
his  wife  in  his  own  family  burial-place  in  the  Bomem  Catholic 
cemetery  in  Petersham.    This  cemetery  had,  from  the  year  1862 
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onwards,  been  used  for  the  interment  of  members  of  the  Roman 
Catholic  faith;  and  in  the  year  1879  the  appellant  purchased  a 
portion  of  it  as  a  permanent  burial-place  for  members  of  his  family. 
No  part  of  the  cemetery  is  distant  more  than  one  hundred  yards 
from  a  place  of  worship,  school-room,  dwelling-house,  public  street, 
road,  or  place  within  the  borough.     It  is  admitted  that  the  place 

is  not  a  populous  one. 
[*449]  *The  Supreme  Court  was  unanimous  in  its  decision. 
But  of  the  three  Judges,  only  the  Chief  Justice,  Sir  James 
Martin,  agreed  with  the  decision  on  principle.  The  other  two. 
Justices  Faucbtt  and  Innes,  would  have  decided  the  other  way  if 
they  had  not  thought  themselves  bound  by  two  previous  decisions 
on  similar  bye-laws  of  other  municipalities  under  the  same  statute. 
Under  these  circumstances  the  case  was  a  proper  one  for  appeal  to 
Her  Majesty  in  council 

The  appellant  takes  three  objections  to  the  validity  of  the  bye- 
law  :  first,  that  it  is  ultra  vires  because  it  destroys  private  property ; 
secondly,  that  it  is  ultra  vires  because  the  council  have  only  power 
of  regulating  interments,  whereas  in  the  cemetery  in  question  they 
have  wholly  prohibited  them ;  and,  thirdly,  that  it  is  unreasonable. 
These  objections  must  be  judged  by  reference  to  the  provisions  of 
the  Municipalities  Act,  the  material  sections  being  those  numbered 
153  and  158.  The  former  gives  to  the  council  the  power  of  mak- 
ing bye-laws  to  provide  for  the  health  of  the  municipality,  as  w^ell 
as  to  regulate  the  interment  of  the  dead. 

In  support  of  the  first  objection,  their  Lordships  have  been  re- 
ferred to  cases  in  which  Acts  of  the  Legislature  would,  according 
to  their  full  literal  meaning,  operate  to  take  away  private  property 
without  compensation ;  and  in  which  Courts  of  justice  have,  on 
account  of  the  extreme  improbability  that  the  Legislature  should 
have  intended  such  a  thing,  sought  for  some  secondary  meaning  to 
satisfy  its  expressions,  such  as  was  the  case  of  the  Western  Coun- 
ties Railway  Company  v.  Windsor  and  Annapolis  Railway  Com- 
pany, 7  App.  Cas.  178,  before  this  board.  But  a  statute  cannot  be 
so  construed  if  it  shows  an  intention  to  override  the  private  rights 
in  question.  The  object  of  the  present  statute  is  to  establish  regu- 
lations for  the  common  advantage  of  persons  who  have  come  to 
live  in  the  same  community,  in  a  great  number  of  matters  affecting 
their  daily  life,  and  that  cannot  be  done  except  by  interference 
with  many  actions  and  many  modes  of  enjoying  property,  which. 
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but  for  such  regulations,  would  be  lawful  and  innocent.  It  is 
difiScult  to  see  how  the  council  can  make  efficient  bye-laws  for 
such  objects  as  preventing  fires,  preventing  and  regulating 
places  of  ♦  amusement,  regulating  the  killing  of  cattle  and  [*  450] 
sale  of  butcher's  meat,  preventing  bathing,  providing 
for  the  general  health,  not  to  mention  others,  unless  they  have 
substantial  powers  of  restraining  people,  both  in  their  freedom  of 
action  and  in  their  enjoyment  of  property. 

The  interment  of  the  dead  is  just  one  of  those  affairs  in  which 
it  would  be  likely  to  occur  that  no  regulation  would  meet  the  case 
except  one  which  wholly  prevented  the  desired  or  accustomed  use 
of  the  property.  It  may  well  be  that  a  plot  of  ground,  having 
been  originally  far  from  habitations,  and  suitably  used  as  the 
burying-place  of  a  family  or  a  religious  society,  has  been  reached 
by  the  growing  town,  and  has  so  become  unsuitable  for  the  pur- 
pose. In  such  a  case  a  power  to  regulate  would  be  nugatory  un- 
less it  involved  a  power  to  stop  the  burials  altogether.  Their 
Lordships  hold  that  the  bye-law  in  question  is  not  ultra  vires, 
because  in  certain  circumstances  it  may  have,  as  in  Mr.  Slattery's 
case  it  unfortunately  has,  the  eflTect  of  taking  away  an  enjoyment 
of  property  for  which  alone  that  property  was  acquired  and  has 
been  used. 

The  considerations  applicable  to  the  second  objection  have,  to 
a  great  extent,  been  anticipated  by  the  answer  to  the  first.  It  is 
true  that,  in  regulating  the  interment  of  the  dead,  the  bye-law 
makes  the  cemetery  useless  for  its  former  purpose.  This,  it  is 
argued,  is  not  regulation  but  prohibition,  and  it  is  pointed  out 
that,  with  regard  to  several  objects  of  the  bye-laws,  prevention 
and  suppression  are  expressly  allowed  by  the  Act,  whereas  in  the 
case  of  interment  only  regulation  is  allowed.  One  illustration  of 
regulation  proper,  as  distinct  from  prohibition,  was  found  in  another 
bye-law  laying  down  rules  as  to  the  number  of  corpses  in  a  grave 
and  their  depth  below  the  surface.  Now  if,  at  the  passing  of  the 
bye-law,  a  grave  was  already  so  full  that  it  could  not,  consistently 
with  the  bye-law,  receive  another  corpse,  the  bye-law  would  amount 
to  a  complete  prohibition  of  burial,  although  the  owner  of  the  grave 
may  have  contemplated  that  in  death  he  should  be  laid  by  those 
whom  he  loved  best  in  life. 

To  regulate  the  place  of  burial  is  certainly  one  of  the  most 
important  points  in  regulating  burials  for  the  health  of  a  com- 
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munity,  perhaps  the  most  important  of  all.  It  is  indeed  a 
[*451]  serious  *  thing  to  prevent  people  from  indulging  their 
affections  in  a  matter  which  they  justly  consider  so 
sacred  as  the  disposal  of  their  dead.  Such  prohibitions  should 
be  well  considered  before  they  are  passed.  But  they  are  un- 
doubtedly necessary  in  large  and  growing  communities.  And 
their  Lordships  cannot  hold  that  a  bye-law  is  'ultra  vires  because, 
in  laying  down  a  general  regulation  for  the  borough  of  Petersham, 
it  has  the  effect  of  closing  a  particular  cemetery. 

It  is  contended  that  the  bye-law  is  unreasonable  on  three 
grounds.  First,  that  it  is  not  wanted,  the  place  not  being  popu- 
lous. Secondly,  that  it  does  not,  as  is  usually  done  in  England, 
make  any  provision  for  the  case  of  a  person  who  may  have  a 
special  claim  to  use  the  prohibited  burying-place.  Thirdly,  that 
a  belt  of  one  hundred  yards  must  be  kept  vacant  all  round  a  ceme- 
tery, which  will  be  onerous  for  all,  and  probably  impossible  for 
some ;  otherwise  any  private  owner  of  land  may,  without  regard  for 
any  interest  but  his  own,  or  even  from  malice,  place  a  dwelling- 
house  in  such  a  position  as  to  prevent  future  burials. 

As  regards  the  necessity  for  the  bye-law,  there  is  no  evidence 
whatever  on  which  their  Lordships  can  form  an  opinion.  It  is 
merely  said  that  the  place  is  not  a  populous  one.  Even  supposing 
that  the  place  mentioned  means  the  borough  of  Petersham,  and  not 
merely  the  neighbourhood  of  the  cemetery,  which  is  not  clear,  the 
statement  is  far  too  vague  to  be  of  any  use.  It  may  be  quite  populous 
enough  to  require  such  a  bye-law.  The  matter  is  one  on  which  the 
judgment  of  the  local  authorities  should  not  be  lightly  superseded. 
The  other  two  grounds  are  more  substantial.  It  is  possible  that 
if  we  were  now  discussing  how  the  bye-law  should  be  framed,  it 
might  seem  more  wise  and  prudent  to  make  it  less  absolute.  It 
might  be  wiser,  even  at  the  expense  of  some  inconvenience  to  the 
community,  to  make  some  concession  to  one  of  the  most  softening 
and  refining  of  human  feelings,  the  reverence  and  love  that  is  felt 
for  the  dead,  and  the  desire  of  resting  in  the  same  spot  with  them. 
It  might  be  more  prudent  not  to  give  any  person  the  means  of  dis- 
turbing a  cemetery  by  the  mere  building  of  a  house.  But  suppos- 
ing that  to  be  so,  it  is  quite  a  dififerent  question  whether  a 
[*  452]  bye-law  like  the  present  one  is  to  *  be  held  unreasonable 
because  such  considerations  have  been  overlooked  or  re- 
jected by  its  framers. 


R  C.  VOL.  XVI.]      SECT.  IX.  —  BYE-LAWS  AND   COMMITTEES.  673 

Vo.  22.-—  CDattery  y.  Haylor,  18  App.  Caa.  452,  468. 

The  jurisdiction  of  testing  bye-laws  by  their  reasonableness  was 
originally  applied  in  such  cases  as  those  of  manorial  bodies,  towns, 
or  corporations  having  inherent  powers  or  general  powers  conferred 
by  charter  of  making  such  laws.  As  new  corporations  or  local 
administrative  bodies  have  arisen,  the  same  jurisdiction  has  been 
exercised  over  them.  But  in  determining  whether  or  no  a  bye- 
law  is  reasonable,  it  is  material  to  consider  the  relation  of  its 
framers  to  the  locality  affected  by  it,  and  the  authority  by 
which  it  is  sanctioned. 

We  are  dealing  with  the  proceedings  of  a  local  authority  in  a 
colony,  where  the  extent  of  area  is  large  and  population  grows 
fast.  The  Act  of  1867  provides  methods  for  the  more  effectual 
establishment  of  local  institutions.  It  creates  a  representative 
council,  elected  annually  by  the  constituency,  and  gives  to  it 
jurisdiction  over  the  large  range  of  affairs  enumerated  in  sect.  153 
and  some  other  sections.  By  sect.  158  it  is  enacted  that  all  bye- 
laws  "  consistent  with  the  provisions  of  this  Act,  and  not  repug- 
nant to  any  other  Act  or  law  in  force  in  the  colony  of  New  South 
Wales,  shall  have  the  force  of  law  when  confirmed  by  the  Gover- 
nor, and  published  in  the  'Government  Gazette,'  but  not  sooner 
or  otherwise."  And  provision  is  made  for  laying  copies  of  such 
bye-laws  before  both  Houses  of  Parliament. 

It  is  certainly  not  clear  that  Courts  of  law  are  not  precluded  by 
sect  158  from  inquiry  whether  or  no  a  bye-law  is  reasonable.  Sir 
Horace  Davey  argued  on  this  point  that  it  is  a  necessary  condition 
of  every  bye-law  that  it  shall  be  reasonable,  that  a  power  to  make 
bye-laws  means  a  power  to  make  reasonable  bye-laws,  and  that  no 
bye-law  can  acquire  the  force  of  law  under  sect.  158,  except  such 
as  are  consistent  with  the  implied  as  well  as  the  express  provisions 
of  the  Act.  According  to  this  argument,  the  question  whether  a 
bye-law  is  reasonable  is  only  one  branch  of  the  question  whether 
it  is  ultra  vires. 

If  it  were  possible  to  conceive  that  a  council  such  as  that  of 
Petersham  could  frame,  and  that  the  Governor  of  New  South 
Wales  could  confirm  and  publish,  a  merely  fantastic  and  capri- 
cious bye-law,  such  as  reasonable  men  could  not  make 
in  good  faith,  *  such,  for  instance,  as  a  bye-law  providing  [*  453] 
that  the  Roman  Catholic  cemetery  should  be  closed  to 
the  Roman  Catholic  community,  but  remain  available  for  others, 
it  would  raise  in  a  very  crucial  shape  the  question  whether  a 
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Court  of  law  could  set  it  aside  as  unreasonable.  Let  it  be 
assumed,  notwithstanding  sect.  158  of  the  Act,  that  such  a  juris- 
diction exists.  It  is  quite  a  dififerent  question  whether  a  bye- 
law  can  be  treated  as  unreasonable  merely  because  it  does  not 
contain  qualifications  which  commend  themselves  to  the  minds 
of  Judges. 

Every  precaution  has  been  taken  by  the  Legislature  to  ensure, 
first,  that  the  council  shall  represent  the  feelings  and  interests 
of  the  community  for  which  it  makes  laws;  secondly,  that,  if  it 
is  mistaken,  its  composition  may  promptly  be  altered;  thirdly, 
that  its  bye-laws  shall  be  under  the  control  of  the  supreme  ex- 
ecutive authority ;  and,  fourthly,  that  ample  opportunity  shall  be 
given  to  criticise  them  in  either  House  of  Parliament.  Their 
Lordships  feel  strong  reluctance  to  question  the  reasonable  char- 
acter of  bye-laws  made  under  such  circumstances,  and  doubt 
whether  they  ought  to  be  set  aside  as  unreasonable  by  a  Court 
of  law,  unless  it  be  in  some  very  extreme  case,  such  as  has  been 
indicated. 

In  the  present  case,  so  far  from  there  being  ground  for  thinking 
the  bye-law  to  be  capricious  or  oppressive,  there  is  good  evidence 
that  the  communities  of  New  South  Wales  consider  that  bye-laws  of 
this  nature  are  reasonable  and  suitable  to  their  circumstances.  In 
the  case  of  Ex  parte  Flack,  1  N.  S.  Wales  L.  R  27,  which  was  decided 
in  1880,  it  appeared  that  a  bye-law  had  been  passed  by  the  munici- 
pality of  Leichardt  and  gazetted  on  April  8, 1875,  to  the  same  efifect 
with  the  Petersham  bye-law,  except  that  the  prescribed  distance 
was  one  hundred  feet  instead  of  one  hundred  yards.  A  conviction 
for  infraction  of  that  bye-law  was  upheld  by  the  Supreme  Court 
The  same  view  was  taken  in  Brooks  v.  Selvryn,  3  N.  S.  Wales  L. 
R  256,  decided  in  1882,  when  a  bye-law  identical  with  the  Peter- 
sham bye-law  was  passed  by  the  borough  of  Newcastle,  and  gazetted 
on  the  27th  of  August,  1881.  In  this  case  the  justices  refused  to 
convict,  on  the  ground  that  the  bye-law  was  ultra  vires,  and  the 
Supreme  Court  reversed  their  decision.  It  is  clear  then  that, 
at  least  from  the  year  1875,  municipal  councils  in  New 
[*  454]  South  Wales  have  been  passing,  and  *  Governors  in  coun- 
cil confirming,  bye-laws  of  this  kind;  and  it  does  not 
appear  that  the  Houses  of  Parliament,  on  whose  tables  the  bye- 
laws  are  placed,  have  thought  it  necessary  to  modify  the  powers 
conferred  in  1867,  or  to  interfere  with  their  exercise. 
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The  result  is  that  in  their  Lordships*  opinion  the  two  prior 
decisions  are  right  in  law;  that  the  Court  below  did  right  to 
follow  them  in  this  case;  that  its  judgment  should  be  alfirmed, 
and  this  appeal  dismissed.  The  appellant  must  pay  the  costs. 
They  will  humbly  advise  Her  Majesty  in  accordance  with  this 
opinion. 

ENGLISH  NOTES. 

The  principal  case  has  recently  been  followed  and  applied  to  a 
bye-law  made  by  a  county  council  in  England  in  Kruse  v.  Johnson^ 
1898,  2  Q.  B.  91,  67  L.  J.  Q.  B.  782.  In  that  case  the  question  was 
as  to  the  validity  of  a  bye-law  made  by  the  County  Council  of  Kent 
in  the  following  terms:  "Playing  musical  instruments,  &c.  —  No  per- 
son shall  sound  or  play  upon  any  musical  or  noisy  instrument  or 
sing  in  any  public  place  or  highway  within  fifty  yards  of  any  dwell- 
ing-house after  being  required  by  any  constable,  or  by  an  inmate  of 
such  house  personally,  or  by  his  or  her  servant,  to  desist." 

The  bye-law  was  made  under  sect.  23  of  the  Municipal  Corporations 
Act,  1882,  as  applied  to  county  councils  by  sect.  16  of  the  Local 
Government  Act,  1888. 

The  earlier  of  these  enactments  (46  &  46  Vict.,  c.  50,  s.  23)  provides 
that:  "  (1)  The  council  may,  from  time  to  time,  make  such  bye-laws  as 
to  them  seem  meet  for  the  good  rule  and  government  of  the  borough,  and 
for  prevention  and  suppression  of  nuisances  not  already  punishable  in 
a  summary  manner  by  virtue  of  any  Act  in  force  throughout  the  borough, 
and  may  thereby  appoint  such  fines,  not  exceeding  in  any  case  five  pounds, 
as  they  deem  necessary  for  the  prevention  and  suppression  of  offences 
against  the  same. 

^'  (2)  Such  a  bye-law  shall  not  be  made  unless  at  least  two-thirds  of 
the  whole  number  of  the  council  are  present. 

'*  (3)  Such  a  bye-law  shall  not  come  into  force  until  the  expiration 
of  forty  days  after  a  copy  thereof  has  been  fixed  on  the  town  hall. 

*'  (4)  Such  a  bye-law  shall  not  come  into  force  until  the  expiration 
of  forty  days  after  a  copy  thereof,  sealed  with  the  corporate  seal,  has 
been  sent  to  the  Secretary  of  State ;  and  if  within  these  forty  days  the 
Queen,  with  the  advice  of  her  Privy  Council,  disallows  the  bye-law  or 
part  thereof,  the  bye-law  or  part  disallowed  shall  not  come  into  force ; 
but  it  shall  be  lawful  for  the  Queen,  at  any  time  within  those  fort3* 
days,  to  enlarge  the  time  within  which  the  bye-law  shall  not  come  into 
force,  and  in  that  case  the  bye-law  shall  not  come  into  force  until  after 
the  expiration  of  that  enlarged  time. 

"  (6)  Any  offence  against  such  a  bye-law  may  be  prosecuted 
summarily." 
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The  section  also,  in  sub-section  (6),  contains  provisions  as  to  bye-laws 
for  the  suppression  of  nuisances,  which  are  not  material  for  the  pur- 
pose of  the  present  note. 

The  later  enactment  (61  &  52  Vict.,  c.  41,  s.  16)  provides  that 
**  (1)  A  county  council  shall  have  the  same  power  of  making  bye-laws 
in  relation  to  their  county,  or  to  any  specified  part  or  parts  thereof,  as 
the  council  of  a  borough  have  of  making  bye-laws  in  relation  to  their 
borough  under  section  twenty-three  of  the  Municipal  Corporations  Act, 
1882,  and  section  one  hundred  and  eighty-seven  of  the  Public  Health 
Act,  1875,  shall  apply  to  such  bye-laws;  (2)  Provided  that  bye-laws 
made  under  the  powers  of  this  section  shall  not  be  of  any  force  or  e£Eect 
within  any  borough." 

Under  these  enactments  a  considerable  number  of  cases  had  been 
decided,  in  some  of  which  bye-laws  made  under  the  enactments  had  been 
held  good,  and  in  others  of  which  such  bye-laws  had  been  held  to  be  bad 
as  being  unreasonable.  The  cases,  however,  were  quite  irreconcilable. 
To  take  two  typical  instances:  In  Strickland  v.  Hayes,  1896,  1  Q.  B. 
290,  m  L.  J.  M.  C.  ^,  74  L.  T.  137,  44  W.  R.  398,  a  bye-law  that 
**no  person  shall,  in  any  street  or  public  place,  or  on  land  adjacent 
thereto,  sing  or  recite  any  profane  or  obscene  song  or  ballad,  or  use 
any  profane  or  obscene  language,"  was  held  to  be  unreasonable  and 
bad;  while  in  Burnett  v.  Bern/,  1896,  1  Q.  B.  641,  65  L.  J.  M.  C. 
118,  74  L.  T.  494,  44  W.  K  512,  a  bye-law  that  ^^any  person  who 
shall  frequent  and  use  any  street  or  other  public  place  within  the 
borough  of  Wolverhampton,  for  the  purpose  of  bookmaking  or  wager- 
ing, or  agreeing  to  bet  or  wager,  with  any  person,  shall  be  liable  to  a 
penalty  not  exceeding  £5,"  was  held  to  be  good. 

In  this  state  of  the  authorities  a  special  Court  of  seven  Judges  was 
convened  to  consider  the  bye-law  in  Kruse  v.  Johnson,  and  by  a  ma- 
jority of  the  Court  (Mathew,  J.,  dissenting)  the  bye-law  was  held 
to  be  good.  And  Lord  Russell  of  Killowen,  C.  J.,  citing  the 
principal  case,  laid  it  down,  to  put  it  shortly,  that  bye-laws  made  by 
local  authorities  and  sanctioned  by  government  departments  ought 
not  to  be  held  to  be  unreasonable  except  in  extreme  cases.  He  said : 
'*I  do  not  mean  to  say  that  there  may  not  be  cases  in  which  it  would 
be  the  duty  of  the  Court  to  condemn  bye-laws  made  under  such  author- 
ity as  these  were  made,  as  invalid  because  unreasonable.  But  unrea- 
sonable in  what  sense  ?  If,  for  instance,  they  were  found  to  be  partial 
and  unequal  in  their  operation  as  between  different  classes;  if  they 
were  manifestly  unjust;  if  they  disclosed  bad  faith;  if  they  involved 
such  oppressive  or  gratuitous  interference  with  the  rights  of  those  sub- 
ject to  them  as  could  find  no  justification  in  the  minds  of  reasonable 
men,  the  Court  might  well  say,  'Parliament  never  intended  to  give 
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authority  to  make  such  rules ;  they  are  unreasonahle  and  ultra  vires  J 
But  it  is  in  this  sense,  and  in  this  sense  only,  as  I  conceive,  that  the 
question  of  unreasonableness  can  properly  be  regarded.  A  bye-law  is 
not  unreasonable  merely  because  particular  Judges  may  think  that  it 
goes  further  than  is  prudent  or  necessary  or  convenient,  or  because  it  is 
not  accompanied  by  a  qualification  or  an  exception  which  some  Judges 
may  think  ought  to  be  there.  Surely  it  is  not  too  much  to  say  that, 
in  matters  which  directly  and  mainly  concern  the  people  of  the  county, 
who  have  the  right  to  choose  those  whom  they  think  best  fitted  to 
represent  them  in  their  local  government  bodies,  such  representatives 
may  be  trusted  to  understand  their  own  requirements  better  than 
Judges.  Indeed,  if  the  question  of  the  validity  of  bye-laws  were  to  be 
determined  by  the  opinion  of  Judges  as  to  what  was  reasonable,  in 
the  narrow  sense  of  that  word,  the  cases  in  the  books  on  this  subject 
are  no  guide;  for  they  reveal,  as,  indeed,  one  would  expect,  wide  diver- 
sity of  judicial  opinion,  and  they  lay  down  no  principle  or  definite 
standard  by  which  reasonableness  or  unreasonableness  may  be  tested. '' 

The  case  illustrates  two  tendencies  of  the  Court  that  can  be  very 
clearly  traced.  In  the  first  place,  it  illustrates  the  present  disposition 
of  the  Court  to  strengthen  the  hands  of  local  authorities,  which  forms 
a  marked  contrast  with  the  jealousy  with  which  the  powers  of  local 
authorities  were  formerly  regarded.  Secondly,  it  illustrates  a  tendency 
of  the  Court  to  abdicate  jurisdiction,  which  is  at  the  present  time  very 
marked,  and  which  may,  if  the  writer  may  venture  to  express  the 
opinion,  be  fraught  with  very  dangerous  consequences. 

The  case  is  also  undoubtedly  a  new  departure  which  may  turn  out 
to  have  very  far  reaching  results  in  the  direction  of  increasing  the 
legislative  powers  of  local  authorities. 

It  would  serve  no  good  purpose  to  discuss  the  very  numerous  cases 
in  which  the  validity  of  particular  bye-laws  made  by  local  authorities 
has  come  in  question,  as  each  case  turns  very  much  on  the  exact  lan- 
guage of  the  particular  enactment  under  which  the  particular  bye-law 
was  made ;  and  so  far,  at  all  events,  as  such  cases  have  turned  on  the 
question  whether  the  bye-law  was  reasonable,  their  authority  is  very 
largely  abrogated  by  Kruse  v.  Johnson,  One  case  of  the  kind,  John- 
son V.  Croydon  Corporation  (1886),  7  R.  C.  278,  has  been  given  under 
the  head  of  "  Corporation,"  and  others  are  referred  to  in  the  note  thereto. 
It  should  be  mentioned  that  in  Toronto  Corporation  v.  Virgoy  1896, 
A.  C.  88,  65  L.  J.  P.  C.  4,  73  L.  T.  449,  it  was  held  by  the  Privy  Coun- 
cil  that  power  given  to  a  local  authority  to  regulate  a  trade  by  bye-law 
does  not  enable  them  to  make  a  bye-law  prohibiting  that  trade. 

In  the  principal  case,  doubt  was  expressed  whether  the  provision 
that  bye-laws  framed  under  the  enactments  there  in  question,  and  com- 
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plying  with  certain  conditions,  should  have  the  force  of  law,  did  not 
preclude  the  Court  from  holding  the  bye-law  bad  for  unreasonableness. 
It  has  since  been  held  by  the  House  of  Lords,  in  Institute  of  Patent 
Agents  v.  Lockwood,  1894,  A.  C.  347,  that  regulations  made  by  a 
government  department,  under  an  Act  providing  that  such  regulations 
should  have  effect  **as  if  they  were  contained  in  this  Act,"  must  be 
taken  conclusively  to  be  intra  vires  of  the  department. 

Mention  should  be  made  of  one  curious  recent  development  of  legis- 
lation by  bye-law.  The  Local  Government  Board  have  in  recent  years 
prepared  several  series  of  model  bye-laws  for  the  guidance  of  local  au- 
thorities in  the  framing  of  bye-laws  on  various  subjects  with  refer- 
ence to  which  they  have  power  to  make  bye-laws ;  and  these  series  of 
model  bye-laws  are  very  generally  adopted  by  local  authorities  with 
singularly  little  regard  to  local  exigencies.  The  consequence  is,  that 
in  some  cases,  where  the  Legislature  has  contemplated  that  regulations 
would  be  framed  by  local  authorities,  with  a  full  knowledge  of  local 
requirements,  what  has  happened  is,  that  a  uniform  scheme  of  legisla- 
tion, framed  by  a  government  department,  has  become  law  over  a  great 
part  of  the  country.  Probably  the  most  important  instance  is  afforded 
by  the  model  bye-laws  prepared  by  the  Local  Government  Board  for  the 
guidance  of  urban  authorities  in  framing  bye-laws  with  respect  to  new 
streets  and  new  buildings,  under  sect.  157  of  the  Public  Health  Act, 
1875.  These  model  bye-laws  are  in  force  in  the  great  majority  of 
urban  districts,  and  have  come  to  be  a  substantially  uniform  scheme 
of  legislation  with  respect  to  building  of  enormous  importance.  Some 
variations  of  course  do  occur  with  reference  to  local  circumstances,  and 
others  occur  owing  to  the  fact  that  the  Local  Government  Board  them- 
selves are  constantly  elaborating  their  model  forms. 

AMERICAN  NOTES. 

A  large  collection  of  cases  respecting  the  validity  of  municipal  ordinances 
may  be  found,  ante,  vol.  7,  pp.  282-288. 

Authority  to  preserve  peace  and  quiet  authorizes  an  ordinance  forbidding 
disorderly  shouting,  dancing,  &c.,  in  streets  and  public  places,  although  such 
conduct  violates  no  State  law.  State  v.  Cainan,  94  North  Carolina,  880 
(cursing);  City  of  St,  Charles  v.  Meyer,  58  Missouri,  86  (a  noisy  serenade); 
Com.Y,  Davis,  140  Massachusetts,  485;  44  Am.  St.  Rep.  389  (preaching  on 
Common);  Commonwealth  v.  Plaisted,  148  Massachusetts,  375;  12  Am.  St. 
Rep.  566 ;  2  Lawyers*  Rep.  Annotated,  142  (Salvation  Army  antics) ;  State 
V.  White,  64  New  Hampshire,  48  (beating  drum) ;  People  v.  Gardbed,  20  Mis- 
cellaneous (N.  Y.),  127 ;  Re  Flaherty,  105  California,  558 ;  27  Lawyers'  Rep. 
Annotated,  529  (beating  drum);  Vicksburg  v.  Briggs,  102  Michigan,  551 
(boisterous  and  quarrelsome  contentions). 

"  Salvation  Army  "  has  grown  to  a  head  in  some  of  our  digests.    Salvation 
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Army  exercises  in  moderation,  and  not  obstructing  the  streets,  have  been 
held  not  unlawful  in  the  streets.  People  v.  City  of  Rochester,  44  Hun  (N.  Y 
Sup.  Ct),  166;  Matter  of  Frazee,  63  Michigan,  396;  6  Am.  St.  Rep.  310; 
State  V.  Deringy  84  Wisconsin,  585 ;  36  Am.  St.  Rep.  948 ;  Anderson  v.  City 
of  Wellington,^  Kansas,  173;  10  Am.  St.  Rep.  175;  2  Lawyers'  Rep.  Anno- 
tated, 110;  Chicago  v.  Trotter,  136  Illinois,  430.  So  of  a  procession  in  honor 
of  the  Emancipation  Proclamation.  State  v.  Hughes,  72  North  Carolina,  25. 
See  notes,  17  Lawyers'  Rep.  Annotated,  858. 

In  Anderson  v.  City  of  Wellington,  supra,  the  Court  said :  "  In  addition  to 
this,  the  ordinance  must  be  reasonable ;  not  inconsistent  with  the  laws  of  the 
State ;  not  repugnant  to  fundamental  rights ;  must  not  be  oppressive ;  must 
not  be  partial  or  unfair ;  must  not  make  special  or  unwarranted  discrimina- 
tions, and  must  not  contravene  common  right.  These  restrictions  upon  the 
power  of  the  common  councils  of  cities  in  this  country  have  been  frequently 
imposed,  and  almost  universally  recognized  in  all  the  Courts  of  last  resort 
that  have  expressed  opinions  upon  the  subject.  The  object  of  this  ordinance, 
and  the  danger  apprehended  and  to  be  avoided  by  its  enactment  and  enforce- 
ment as  expressed  by  its  terms,  is  to  prevent  the  calling  together  of  a  large 
or  unusual  crowd  of  people  on  any  of  the  streets,  avenues,  or  alleys  of  the 
city  of  Wellington.  Then  the  question  is  this :  Is  a  street  parade  with  music 
or  singing  legally  objectionable  in  itself  ?  or  does  it  threaten  the  public  peace 
or  the  good  order  of  the  community  ?  There  are  other  questions  made  in  the 
briefs  of  counsel  for  appellant,  but  we  shall  consider  only  the  legal  character- 
istics of  the  ordinance ;  for  if  it  is  not  legal,  the  other  questions  go  with  it ; 
and  if  it  is,  they  are  probably  not  important  enough  to  justify  reversal  in  this 
particular 'case.  This  ordinance  prevents  any  number  of  the  people  of  the 
State  attached  to  one  of  the  several  political  parties  from  marching  together, 
with  their  party  banners  and  inspiring  music,  up  and  down  the  principal 
streets,  without  the  written  consent  of  some  municipal  officer.  The  Masonic 
and  Odd  Fellows'  organizations  must  first  obtain  consent  before  their  chari- 
table steps  desecrate  the  sacred  streets.  Even  the  Sunday-school  children  can- 
not assemble  at  some  central  point  in  the  city  and  keep  step  to  the  music  of 
the  band  as  they  march  to  the  grove,  without  permission  first  had  and 
obtained.  The  Grand  Army  of  the  Republic  must  be  preceded  in  its  march 
by  the  written  consent  of  his  honor  the  mayor,  or  march  without  drums  or 
fife,  shouts  or  songs.  It  prevents  a  public  address  upon  any  subject  being 
made  on  the  streets.  It  prevents  an  unusual  congregation  of  people  on  the 
streets  under  any  circumstances  without  permission.  The  ordinance  is  framed 
on  the  theory  that  an  unusual  crowd  or  congregation  of  people  upon  one  of 
the  public  streets  of  a  city  is  either  of  itself  a  disturbance  of  the  public  peace, 
or  that  it  threatens  the  good  order  of  the  community.  A  crowd  of  people  is 
one  of  the  most  ordinary  incidents  of  every-day  life  in  any  city  of  considerable 
size  in  this  country.  A  fire,  a  runaway,  an  unusual  sight,  collects  a  crowd  as 
if  by  magic ;  and  it  is  not  a  fair  estimate  of  the  character  and  habits  of  the 
American  people  to  assume  that  the  public  peace  is  threatened  when  numbers 
of  them  congregate.  We  do  not  believe  that  the  legislative  grant  of  power  to 
the  city  council  as  enumerated  in  the  sections  above  cited  can  be  so  construed 
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as  to  authorize  the  city  council  to  take  from  the  people  of  a  city  and  th& 
surrounding  country  a  privilege  exercised  by  them  in  every  locality  through- 
out the  laud,  to  form  their  processions  and  parade  the  streets  with  banners,, 
music,  songs,  and  shouts.  It  is  an  abridgment  of  the  rights  of  the  people. 
It  suppresses  associated  effort  and  action.  It  discourages  united  effort  to 
attract  public  attention,  and  challenge  public  examination  and  criticism  of 
the  associated  purposes.  It  discourages  unity  of  feeling  and  expression  on 
gi*eat  public  questions,  economic,  religious,  and  political.  It  practically 
destroys  these  great  public  demonstrations  that  are  the  most  natural  product 
of  common  aims  and  kindred  purposes.  The  power  to  pass  such  an  ordinance 
should  be  clear  and  controlling  before  it  can  be  upheld,  and  take  away  from 
the  people  the  privilege  that  they  have  exercised  ever  since  the  organization 
of  the  government.  Public  parades  of  this  character  are  not  unlawful  in 
their  intent,  purpose,  and  result;  they  are  not  mala  in  se.  If  they  are  to  be 
mala  prohibita^  it  ought  to  be  by  some  general  law,  and  not  by  local  regulation." 

In  Com,  V.  Plaistedj  supra,  the  Court  said  :  "  The  provisions  of  the  Consti- 
tution which  are  relied  on,  securing  freedom  of  religious  worship,  were  not 
designed  to  prevent  the  adoption  of  reasonable  rules  and  regulations  for  the 
use  of  streets  and  public  places ;  and  a  religious  body,  however  earnest  and 
sincere,  cannot  avail  itself  of  these  provisions  as  an  authority  to  take  posses- 
sion of  a  street  in  a  city,  in  violation  of  such  rules,  for  the  purpose  of  public 
worship  therein.  The  fact  that  there  is  no  actual  disturbance  or  breach  of 
the  peace  on  the  particular  occasion  is  immaterial.     State  v.  White,  supra," 

A  city  may  ordain  that  so-called  "  business,"  enabling  persons  to  bet  on 
horse-races  shall  not  be  carried  on,  although  it  is  not  contrary  to  statute* 
Odeil  V.  Atlanta,  97  Georgia,  670.  This  was  under  a  "general  welfare'* 
clause  in  the  charter.  The  Court  said:  "While  there  are  differences  of 
opinion  as  to  the  propriety  of  betting  upon  horse-races,  and  it  is  doubtless  & 
practice  in  which  many  respectable  people  engage,  we  feel  perfectly  safe  in 
saying  it  is  not  one  conducive  to  good  morals  or  to  the  promotion  of  good 
order  in  the  locality  where  it  may  prevail.  Certainly,  the  keeping  of  an  estab- 
lishment for  the  purpose  of  enabling  persons  to  bet  upon  horse-races  is  not  a 
useful  or  necessary  occupation  which  any  citizen  has  either  a  common-law  or 
constitutional  right  to  carry  on." 

An  ordinance  making  it  unlawful  for  any  person  to  have  in  his  possession 
a  lottery  ticket,  unless  he  shows  his  possession  to  be  innocent  or  lawful,  is 
invalid,  because  it  throws  on  the  accused  the  burden  of  proving  his  innocence. 
In  re  Wong  Hane,  108  California,  680 ;  49  Am.  St.  Rep.  138. 

An  ordinance  that  no  person  shall  permit  drunkards,  intoxicated  persons, 
tipplers,  gamblers,  prostitutes,  or  other  disorderly  persons  to  congregate, 
assemble,  visit,  or  remain  in  his  house,  inn,  shop,  office,  or  other  residence  or 
place  of  business,  is  too  broad.  City  of  Grand  Rapids  v.  Newton,  Michi- 
gan, ;  35  Lawyers'  Rep.  Annotated,  226.  So  of  an  ordinance  forbid- 
ding association  with  thieves,  with  intent  to  commit  crime.  Ex  parte  Smith, 
135  Missouri,  223 ;  33  lawyers*  Rep.  Annotated,  606. 

An  ordinance  forbidding  the  frequenting  of  gambling-houses  is  valid. 
Ex  parte  Lane,  76  California,  587. 
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No.  23.  — LEICESTEE  WATERWORKS  COMPANY  v. 

NUTTALL 

(1878.) 

RULE. 

A  COMMITTEE  appointed  under  the  powers  of  an  Act  of 
Parliament  having  statutory  duties,  but  not  being  a  corpo- 
ration or  body  having  the  administration  of  any  funds, 
cannot  be  sued  as  a  committee ;  nor  can  the  members,  while 
acting  hond  fide^  be  personally  liable  to  any  action. 

Leicester  Waterworks  Company  v.  Nuttall. 

L.  R.  4  Q.  B.  18-24  (3.  c.  48  L.  J.  M.  C.  41 ;  39  L.  T.  624 ;  27  W.  R.  364). 

Toot  Law.  —  AssesBvn^enX  Committee  cannot  he  sued.  —  Bating  Appeal.  —  [l8] 

Beference  to  Arbitration.  —  Costs  of  Beference  and  Award.  —  25  c^  26 

Vict.  J  c.  103,  s.  20. 

An  assessment  committee  being  respondents  in  an  appeal  against  a  poor-rate,, 
an  agreement  was  entered  into  which  was  expressed  to  be  made  between  the 
appellants  and  the  assessment  committee  for  and  on  behalf  of  the  guardians,  and 
by  which  the  rateable  value  of  the  subject-matter  of  the  rate  was  referred  ta 
arbitration,  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrators.  The  award  was  in  favor  of  the  appellants,  and  directed  the  '*  other 
party  "  to  pay  the  appellants'  costs  of  the  reference  and  the  costs  of  the  award. 

Heldy  that  an  action  would  not  lie  against  the  assessment  committee  to  recover 
these  costs. 

Special  case,  the  facts  of  which  were,  in  substance,  as  fol- 
lows :  — 

In  1871  and  1872  certain  appeals  had  been  brought  and 
were  *  pending  against  rates  made  upon  the  plaintiffs'  works  [*  19  J 
in  and  passing  through  the  several  parishes  in  the  Barrow- 
on-Soar  Union.  The  guardians  of  the  said  union  duly  gave  their 
consent  to  the  assessment  committee  to  appear  and  defend  such 
appeals,  and  thereupon  the  assessment  committee  for  the  year  1872, 
in  pursuance  of  27  &  28  Vict,  c.  39,  ^.  2,  did  appear  in  the  name  of 
the  guardians  as  respondents  to  such  appeals.  The  defendants 
Nuttall  and  SheflBeld  were  respectively  chairman  and  vice-chair- 
man of  the  assessment  committee  for  1872.  While  the  appeals 
were  pending  a  memorandum  was  made  and  signed  by  the  chair- 
man of  the  plaintiffs'  company  and  Mr.  Nuttall,  the  chairman  of 
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the  assessment  committee,  stating  that,  at  a  meeting  of  the  com- 
mittee of  directors  of  the  plaintififs'  company  and  the  assessment 
committee,  it  was  agreed  that  all  questions,  in  relation  to  the  rat- 
ing of  the  waterworks  company's  works  comprised  in  and  passing 
through  the  several  parishes  of  the  union,  should  be  submitted  to 
Mr.  Thomas  Hawkesley  on  the  part  of  the  waterworks  company, 
and  to  Mr.  Corbet  on  behalf  of  the  said  guardians,  with  a  view  to 
their  adjusting  tte  same,  and,  in  case  of  their  failing  to  do  so,  with 
power  to  appoint  an  umpire  whose  decision  should  be  final,  and  it 
was  agreed  that  pending  this  reference  the  appeals  should  be 
respited.  The  arrangement  was  to  be  subject  to  confirmation  by 
the  board  of  directors  of  the  waterworks  company.  The  arrange- 
ment was  confirmed  by  the  waterworks  company,  and  an  agree- 
ment of  submission  was  drawn  up  and  was,  with  the  consent  of 
the  guardians  of  the  Barrow-on-Soar  Union,  signed  for  and  on 
behalf  of  the  assessment  committee  by  Mr.  Nuttall  as  chairman 
of  the  committee. 

This  agreement  was  expressed  to  be  made  between  the  plaintiffs 
of  the  one  part,  and  the  assessment  committee  of  tlie  Barrow-on- 
Soar  Union,  for  and  on  behalf  of  the  board  of  guardians  of  such 
union,  of  the  other  part.  It  referred  the  matters  in  dispute  to  the 
two  gentlemen  above  mentioned  or  their  umpire,  and  provided  that 
the  costs  of  the  reference  and  award  should  be  in  the  discretion  of 
the  arbitrators  or  their  umpire.  It  was  signed  by  the  chairman 
and  deputy-chairman  of  the  plaintiffs'  company  for  and  on  behalf 
of  the  company,  and  by  Mr.  Nuttall  for  and  on  behalf  of  the 

assessment  committee. 
[*  20]      *  No  Judge's  order  or  order  of  sessions  was  applied  for 
or  obtained  by  either  party  ordering  or  authorising  the 
reference. 

The  arbitrators  having  disagreed,  the  umpire  duly  made  and 
published  his  award  on  the  31st  of  January,  1874  The  effect  of 
it  was  that  the  rateable  value  of  the  plaintiffs'  works  should  be 
reduced,  and  that  the  appellants'  costs  of  the  reference  and  award 
should  be  paid  by  "  the  other  party  to  the  said  reference."  The 
award  was  taken  up  by  the  plaintiffs,  and  had  been  acted  upon  by 
both  parties.  The  terms  of  it  had  been  carried  out  so  far  as  related 
to  the  altering  of  the  valuations,  and  it  was  taken  as  the  basis  of 
settlement  of  the  rateable  value  by  the  quarter  sessions  at  the 
hearing  of  the  appeals.     The  assessment  committee  in  all  their 
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proceedings  with  reference  to  the  rates,  appeal,  and  arbitration 
were  acting  by  and  with  the  consent  and  approval  of  the  guard- 
ians. Various  applications  were  made  for  the  payment  of  these 
costs  to  the  clerk  to  the  assessment  committee,  but  they  had  not 
been  paid.^ 

The  question  for  the  Court  was,  whether  under  the  above  cir- 
cumstances the  defendants  on  the  record,  or  some  or  one  of  them, 
were  liable  to  repay  to  the  plaintiffs  the  amount  paid  on-  taking  up 
the  award  and  the  plaintiffs'  taxed  costs  of  the  reference. 

Merewether,  Q.  C.  (Sills  with  him),  for  the  plaintiffs,  contended 
that  the  action  was  maintainable  against  the  assessment  com- 
mittee; that  the  provisions  of  the  Union  Assessment  Committee 
Act,  1862  (25  &  26  Vict.,  c.  103),  gave  them  a  quasi-corporate  ca- 
pacity ;  and  that  sects.  20  and  26  of  the  Act  enabled  them  to  enter 
into  the  agreement  of  reference  so  as  to  bind  them  qudi  committee ; 
and  that  if  the  assessment  committee  were  not  liable,  the  other 
defendants  were  liable  in  their  personal  capacity.  They  cited  27 
&  28  Vict.,  c.  39,  8.  3. 

Marshall  Griffith,  Q.  C,  Pitt  Lewis,  and  Glen,  for  the  several 
defendants,  contended  respectively  that  the  assessment 
committee  *  could  not  be  sued  as  a  corporate  body,  being  a  [*  21] 
mere  committee  acting  as  agents  of  the  guardians ;  that 
the  other  defendants  were  not  personally  liable;  and  that  the 
guardians  of  the  union  were  the  parties  really  liable  on  the  agree- 
ment. 

Mellok,  J.  —  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  The  plaintiffs  are  a  water  company  having  works  in 
the  Barrow-on-Soar  Union,  and  in  1871  and  the  following  year 
disputes  arose  between  the  company  and  the  authorities  of  the 
union,  as  to  the  rateable  value  of  the  company's  works  in  the 
union.  Certain  appeals  were  accordingly  brought  against  the  rates 
in  respect  of  those  works,  and  by  consent  of  the  guardians  the 
assessment  committee  appeared  in  the  name  of  the  guardians  as 
respondents  in  these  appeals.  During  the  pendency  of  these 
appeals  a  meeting  took  place  between  the  chairman  and  one  or 

1  It  seemed,  from  various  expreflsions  legally  be  made  bj  the  fraai'dians  without 
in  the  correspondence  set  oat  in  the  case,  an  extension  of  time  by  the  Local  Govern- 
that  a  difficultj  had  arisen  as  to  the  legal-  ment  Board,  and  no  snch  extension  of 
ity  of  the  application  of  the  union  funds  time  having  been  applied  for  by  the  de- 
to  the  payment  of  the  costs,  the  time  hav-  fendants  or  granted, 
ing  elapsed  within  which  payment  might 
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two  other  gentlemen,  as  representing  the  company,  and  the  assess- 
ment committee  as  representing  the  guardians,  and  it  was,  as  it 
seems  to  me  very  wisely,  agreed  that  the  rateable  value  of  the 
property  in  question  should  be  settled  out  of  court.  On  the  29th 
of  June,  1872,  an  agreement  was  entered  into  between  the  com- 
pany and  the  assessment  committee  on  behalf  of  the  guardians, 
such  agreement  being  signed  by  the  chairman  of  the  company  and 
by  the  defendant,  William  Nuttall,  as  chairman  for  and  on  behalf 
of  the  assessment  committee.  By  that  agreement  it  was  agreed 
that  the  matters  in  question  should  be  referred  to  two  arbitrators, 
and  their  umpire,  and  that  the  costs  incidental  to  the  reference 
should  be  in  the  discretion  of  the  arbitrators,  or  the  umpire,  as  the 
case  might  be.  The  reference  was  held,  and  the  award  duly  made 
and  published.  The  award  was  in  favour  of  the  company,  and  the 
expenses  were  ordered  to  be  paid  by  the  opposite  party,  that  is, 
the  assessment  committee  or  the  guardians.  In  that  state  of 
things,  and  the  expenses  of  the  reference  which  were  so  ordered 
to  be  paid  having  been  ascertained,  this  action  is  brought  to  recover 
such  expenses  against  the  assessment  committee  and  Messrs. 
Nuttall  and  Sheffield,  who  were  respectively  chairman  and  vice- 
chairman  of  the  committee,  and  the  question,  therefore,  we  now 
have  to  decide  is  whether  it  will  lie  against  either  of  the  de- 
fendants. 
[*  22]  *  I  have  come  to  the  conclusion  that  it  will  not.  Now, 
in  the  first  place,  what  is  the  position  of  an  assessment 
committee,  and  what  are  the  functions  which  they  have  to  dis- 
charge ?  The  Act  25  &  26  Vict,  c.  103,  s.  2,  provides  that  they 
are  to  be  annually  chosen  out  of  the  body  of  the  guardians,  for  the 
purpose  of  investigating  and  supervising  the  valuations  made  of 
the  rateable  property  within  the  union.  They  are  a  committee 
selected  out  of  the  body  of  the  guardians  for  the  purpose  of  more 
conveniently  dealing  with  the  particular  subject  of  valuation  of 
rateable  property  in  the  union,  and  matters  incidental  thereto. 
The  counsel  for  the  plaintiffs  relied  on  the  words  of  the  20th  sec- 
tion which  enables  a  committee,  with  the  consent  of  the  guardians, 
to  employ  a  person  to  survey  and  value  the  rateable  hereditaments 
comprised  in  a  valuation  list;  but  this  power  seems  only  to  be 
given  for  the  purpose  of  enabling  the  assessment  committee  or 
guardians  to  procure  a  valuation  by  a  valuer  where  questions  arise 
as  to  the  correctness  of  the  list,  and  was  never  intended  to  empower 
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the  assessment  committee  or  the  guardians  to  refer  the  valuation 
of  the  particular  hereditament  in  the  case  of  an  appeal  to  arbitra- 
tion. The  parties  might  have  had  recourse  to  the  provisions  of  12 
&  13  Vict.,  c.  45,  and  then,  under  the  authority  of  a  Judge's  order, 
proper  machinery  might  have  been  provided  for  an  effective  arbi- 
tration, but  I  think  that  the  assessment  committee  had  no  power 
under  25  &  26  Vict,  c.  103,  to  incur  these  expenses.  I  cannot 
see  how  an  assessment  committee  as  such  can  be  held  liable  for  an 
act  done  by  them  as  assessment  committee,  and  on  behalf  of  the 
guardians  of  the  union.  They  are  not  a  corporation,  but  merely  a 
select  committee  or  body  of  guardians  charged  with  the  perform- 
ance of  certain  statutory  duties.  They  have  no  funds  of  their  own. 
The  funds  of  the  union  —  which  are  administered  by  the  whole 
body  of  the  guardians  —  are  the  only  funds  out  of  which  their 
expenses  are  met.  Again,  are  they  liable  in  their  personal  ca- 
pacity? There  seems  to  be  no  ground  for  suggesting  that  they 
are  so  liable.  Whether  the  guardians  might  have  been  liable,  if 
they  had  been  sued,  is  a  question  which  we  are  not  now  called 
upon  to  determine,  but  I  fail  to  see  how  the  assessment  committee 
as  a  body,  or  any  individual  member  of  that  body,  can  be  liable. 
They  are  merely  a  committee  exercising  certain  statutory 
*  functions  on  behalf  of  the  guardians,  the  whole  body  of  [*23] 
whom  have  the  administration  of  the  funds  of  the  union. 
Unfortunately,  for  there  is  no  doubt  that  the  agreement  was  a  very 
wise  one,  and  one  the  provisions  of  which  ought  to  have  been 
carried  out,  by  accident  apparently,  the  statutory  period  during 
which  alone,  by  22  &  23  Vict.,  c.  49,  this  claim  could  be  brought 
against  the  guardians,  seems  to  have  been  allowed  to  pass  away. 
The  4th  section  of  the  Act  allows,  it  is  true,  a  settlement  to  be  made 
by  the  guardians  in  certain  cases,  notwithstanding  the  lapse  of  the 
period  of  limitation,  but  this  section  was  intended  to  obviate  the 
obvious  injustice  that  might  otherwise  be  inflicted  on  a  claimant 
who  had  duly  taken  proceedings  when  the  time  had  been  exceeded 
during  the  litigation,  or  from  other  causes  beyond  his  control.  I 
confess  I  feel  very  sorry,  the  money  being  clearly  due,  and  every- 
thing having  been  perfectly  bond  fde  on  all  sides,  that  I  am  com- 
pelled to  come  to  this  conclusion. 

Manisty,  J.  —  I  agree.  This  is  not  an  action  by  persons  em- 
ployed to  value  by  the  assessment  committee.  No  question  as 
between  employer  and  employed  arises,  and  the  cases  that  have 
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been  referred  to,  which  turn  upon  that  relation,  have  no  analogy 
to  the  present.  It  is  an  action  between  the  parties  to  a  certain 
agreement  of  reference  to  recover  the  costs  of  the  reference,  i,  e., 
the  charges  of  the  arbitrators  and  umpire,  and  the  costs  of  the  suo- 
cessf  ul  party.  The  question  is.  Who  were  the  parties  to  the  agree- 
ment? The  chairman  of  the  plaintiffs'  company  is  not,  in  my 
opinion,  a  party  to  it  in  his  personal  capacity ;  nor  is  Mr.  Nuttall, 
who  represented  the  assessment  committee.  In  my  opinion  the 
parties  are  the  water  company  and  the  board  of  guardians.  This 
pretty  nearly  disposes  of  the  whole  case.  It  was  suggested  that 
we  were  only  to  look  to  the  signatures.  I  think  that  we  have  to 
look  at  the  whole  agreement  to  see  who  were  intended  to  be  the 
parties  to  it.  It  is  expressed  to  be  made  between  the  company  of 
the  one  part,  and  the  assessment  committee  for  and  on  behalf  of 
the  guardians  of  the  other.  The  umpire  decided  that  the  costs 
were  to  be  paid  by  the  "  other  party."     The  guardians  of  the  union 

are  the  other  party,  as  it  seems  to  me.  It  follows,  therefore, 
[*  24]   that  none  of  these  defendants  *  are  liable.    An  assessment 

committee  cannot  be  sued.  They  are  not  a  corporation,  and 
I  do  not  understand  on  what  principle  they  are  to  be  made  liable. 
If  the  question  had  been  whether,  under  these  special  circumstan- 
ces, the  expenses  could  have  been  recovered  from  the  guardians,  I 
should  perhaps  have  wished  to  take  time  to  consider,  but  that 
point  does  not  arise.  I  think  the  provisions  of  the  20th  section  of 
25  &  26  Vict.,  c.  103,  amplified  the  power  given  to  an  assessment 
committee  on  questions  relating  to  valuations,  but  conferred  no 
power  on  them  to  refer  a  matter  to  arbitration.  In  my  judgment 
that  could  only  have  been  done  under  12  &  13  Vict.,  c.  45.  As 
the  question  as  to  the  period  of  limitation  affecting  payments 
by  guardians  does  not  arise,  I  forbear  to  discuss  it. 

Judgment  for  the  defendants. 

ENGLISH  NOTES. 

Committees  of  local  authorities  play  a  very  important  part  in  the 
law  of  local  government;  and  many  Acts  contain  provisions  authoris- 
ing the  appointment  of  committees  by  local  authorities.  Numerous 
questions  of  great  difficulty  arise  with  reference  to  such  committees; 
but  few  of  such  questions  have  been  before  the  Court.  And  all  that 
can  be  done  in  this  note  is  to  give  a  brief  account  of  the  chief  decided 
cases 
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In  Cook  V.  Ward  (C.  A.  1877),  2  C.  P.  D.  255,  36  L.  T.  893,  25 
W.  B.  593,  a  drainage  board,  under  a  provision  in  the  Land  Drainage 
Act,  1861  (24  &  25  Vict.,  c.  133,  sch.  Pt.  II.  (6)),  empowering  a  drain- 
age board  to  "delegate  any  of  their  powers  to  committees,  consisting  of 
such  member  or  members  of  their  body  as  they  think  fit,"  appointed 
an  emergency  committee  of  three  members,  of  whom  the  defendant 
was  one.  This  committee  agreed  that  a  portion  of  a  river  under  the 
jurisdiction  of  the  board  should  be  allotted  to  each  of  the  members  of 
the  committee,  over  which  he  was  to  watch,  and  in  respect  of  which 
he  was,  in  case  of  emergency,  to  exercise  the  powers  of  the  board.  In 
the  exercise  of  the  power  thus  delegated  to  him  the  defendant,  on  the 
occasion  of  a  flood,  cut  through  certain  gateways  and  let  the  flood  water 
on  to  the  plaintiff's  land,  in  a  manner  the  board  or  the  committee  would 
have  had  power  to  do.  It  was  held  that  the  defendant  could  not  justify 
what  he  had  done,  as  the  powers  conferred  on  the  committee  could  only 
be  exercised  by  the  committee  acting  as  a  body,  and  could  not  be  dele- 
gated by  the  committee  to  individual  members  of  the  committee. 

In  Eaton  v.  Basker  three  urban  sanitary  authorities,  one  of  them 
being  a  municipal  corporation  and  the  others  being  local  boards,  and 
a  rural  sanitary  authority,  each,  in  the  year  1880,  appointed  a  committee 
for  the  purpose  of  providing  hospital  accommodation  on  the  occurrence 
of  an  outbreak  of  scarlet  fever.  The  members  of  these  four  several 
committees  acted  together,  thus  forming  themselves  into  an  amalga- 
mated committee.  The  amalgamated  committee  caused  tents  to  be 
erected  for  the  accommodation  of  the  persons  suffering  from  the  fever, 
and  made  an  arrangement  with  the  plaintiff,  a  medical  man,  that  he 
should  attend  the  patients  at  a  certain  charge  per  tent  per  day.  The 
plaintiff  rendered  the  services  agreed  upon,  and  subsequently  brought 
an  action  to  recover  his  charges.  The  action  was  originally  brought 
against  all  the  committeemen  personally.  Before  the  action  was  tried, 
however,  the  borough  was  extended  so  as  to  include  the  two  other  urban 
districts,  and  the  corporation  of  the  extended  borough  became  subject 
to  the  liabilities  of  the  three  urban  sanitary  authorities,  and  the  corpo- 
ration were  added  as  defendants.  At  the  time  when  the  case  arose, 
non-municipal  urban  sanitary  authorities  had  power  to  appoint  com- 
mittees under  sect.  200  of  the  Public  Health  Act,  1875,  which  enabled 
such  an  authority  to  "appoint  out  of  their  own  number  so  many  per- 
sons as  they  may  think  fit,  for  any  purposes  of  this  Act  which  in  the 
opinion  of  such  authority  would  be  better  regulated  and  managed  by 
means  of  a  committee:  provided  that  a  committee  so  appointed  shall  in 
no  case  be  authorised  ...  to  enter  into  any  contract  .  .  .;"  but 
whether  this  section  applied  to  a  municipal  corporation  acting  in  their 
sanitary  capacity  was  uncertain  (see  sect.  198  of  the  same  Act) ;  and  a 
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rural  sanitary  authority  had  no  statutory  power  to  appoint  such  a  com- 
mittee as  was  in  fact  appointed  in  the  case.  At  the  trial  (Eaton  v. 
Basker  (1880),  L.  R.  6  Q.  B.  D.  201,  50  L.  J.  Ex.  194)  Stephen,  J., 
gave  judgment  for  the  defendants.  He  said:  ^'It  is  to  me  clear  that 
the  contract  was  made  with  the  committee,  not  in  their  individual 
•capacity,  hut  in  their  capacity  as  a  committee.  •  .  .  Kow,  the  committee 
is  expressly  forhidden  to  contract  hy  section  200  of  the  Puhlic  Health 
Act,  and  if  it  were  capable  of  doing  so,  I  think  that  the  contract  would 
not  bind  the  individual  members  for  the  reasons  given  in  the  somewhat 
.similar  case  of  Leicester  Waterworks  Co.  v.  Nvttally "  the  principal  case. 
He  went  on  to  say  that  the  committee  might  be  regarded  as  agents  of 
the  local  boards,  represented  by  the  corporation  of  the  extended  borough; 
l>ut  he  decided  in  favour  of  that  corporation  on  the  ground  that  the  con- 
tract with  the  plaintiff  was  not  under  seal.  The  view  the  learned  Judge 
took  of  the  provision  in  sect.  200  of  the  Public  Health  Act,  providing 
that  a  committee  appointed  under  that  section  should  not  be  authorised 
to  enter  into  any  contract,  is  most  peculiar.  He  seems  to  have  thought 
that  the  effect  of  that  provision  was  to  prevent  the  members  of  the  com- 
mittee from  being  personally  bound  by  a  contract  entered  into  by  them 
as  a  committee,  but  to  leave  it  open  to  the  committee  to  contract  on 
behalf  of  the  local  authority,  so  as  to  bind  that  authority.  It  is  sub- 
mitted that  this  cannot  have  been  the  intention  of  the  provision,  and 
that  the  true  view  of  such  a  provision  is,  that  it  prevents  the  authority 
from  being  bound  by  contracts  purported  to  be  made  by  a  committee 
as  their  agents.  The  plaintiff  appealed,  and  in  the  Court  of  Appeal 
{Eaton  V.  Basker  (1881),  7  Q.  B.  D.  529,  50  L.  J.  Ex.  444,  44  L.  T. 
703,  29  W.  R.  697)  the  case  appears  to  have  been  argued  with  refer- 
ence to  the  necessity  of  a  sealed  contract  only ;  the  Court  of  Appeal 
held  that  a  contract  under  seal  was  not  necessary;  and  judgment  was 
entered  for  the  plaintiff  against  the  corporation.  The  judgment  of 
Stephen,  J.,  as  regards  the  individual  committeemen  was,  however, 
upheld.  In  the  Court  of  Appeal  no  reference  whatever  was  made  to 
the  powers  of  the  several  authorities  to  appoint  committees,  nor  was  the 
provision  with  reference  to  the  power  of  a  committee  of  a  local  board  to 
enter  into  contracts  in  any  way  alluded  to.  As  an  authority  with 
regard  to  committees  the  case  is  accordingly  singularly  unsatis- 
factory. 

In  Huth  V.  Clarke  (1890),  25  Q.  B.  D.  391,  59  L.  J.  M.  C.  120,  a 
question  arose  as  to  how  far  delegation  of  power  by  an  authority  to  a 
committee  operated  as  a  resignation  of  those  powers  by  the  delegat- 
ing authority.  The  case  arose  under  the  Contagious  Diseases  (Animals) 
Act,  1878  (41  <&  42  Vict.,  c.  74,  now  repealed),  which  enabled  a  local 
Authority  to  appoint  an  executive  committee,  with  all  the  powers  of  the 
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authority  except  rating  powers,  and  enabled  the  executive  committee  in 
turn  to  appoint  sub-committees,  and  delegate  to  them,  with  or  without 
restrictions,  all  or  any  of  the  powers  of  the  executive  committee,  and 
from  time  to  time  to  revoke  or  alter  any  such  delegation.  An  execu- 
tive committee  delegated  their  powers  under  the  Act,  and  under  certain 
orders  made  under  the  Act  (including  the  Babies  Order,  1887),  to  local 
sub-committees;  and  subsequently,  without  expressly  revoking  the 
delegation,  issued  certain  regulations  under  the  Babies  Order,  1887. 
No  regulations  under  that  order  had  been  made  by  the  local  sub- 
committees. It  was  held  that  the  delegated  powers  might  be  resumed 
by  the  executive  committee  at  any  time,  and  therefore  that  the  regula- 
tions were  valid.  The  case  is  of  general  interest,  owing  to  the  discus- 
sion in  the  judgments  of  the  import  of  the  expression  < delegation.'' 
Lord  CoLEBiDGB,  C.  J.,  said:  "The  word  *  delegation'  implies  that 
powers  are  committed  to  another  person  or  body,  which  are,  as  a  rule,  al- 
ways subject  to  resumption  by  the  power  delegating,  and  many  examples 
of  this  might  be  given.  Unless,  therefore,  it  is  controlled  by  statute,  the 
delegating  power  can  at  any  time  resume  its  authority."  And  Wills, 
J.,  said:  ''Delegation,  as  the  word  is  generally  used,  does  not  imply  a 
parting  with  powers  by  the  person  who  grants  the  delegation,  but  points 
rather  to  the  conferring  of  an  authority  to  do  things  which  otherwise 
that  person  would  have  to  do  himself.  .  .  .'  It  is  never  used  by  legal 
writers,  so  far  as  I  am  aware,  as  implying  that  the  delegating  person 
parts  with  his  power  in  such  a  manner  as  to  denude  himself  of  his 
rights." 

In  FiHh  v.  Staines,  1897,  2  Q.  B.  70,  66  L.  J.  Q.  B.  610,  a  ques- 
tion arose  as  to  the  effect  of  a  provision  in  the  Metropolis  Management 
Act,  1855  (18  &  19  Vict.,  c.  120,  s.  58,  amended  by  25  &  26  Vict., 
c.  102,  s.  .31),  which  enables  metropolitan  vestries  to  appoint  commit- 
tees subject  to  the  proviso  that  ''  the  acts  of  every  such  committee  shall 
be  submitted  to  the  general  body  of  the  .  .  .  vestry  ...  for  their 
approval."  The  question  in  the  case  was  whether  the  approval  of  the 
vestry  would  make  acts  of  the  committee  effectual  as  from  the  time 
when  they  were  done.  A  committee  of  a  vestry  appointed  under  sect. 
58  of  the  Act  of  1855,  and  acting  under  an  enactment  enabling  the 
vestry  to  give  notice  to  an  owner  of  property  to  execute  certain  works, 
and  imposing  a  penalty  for  non-compliance  with  such  a  notice,  caused 
such  a  notice  to  be  served  on  the  respondent,  and,  on  his  failure  to 
comply  with  it,  caused  a  summons  for  penalties  to  be  taken  out.  After 
the  summons  was  taken  out,  the  vestry  approved  the  acts  of  the  com- 
mittee. It  was  held  that  the  approval  of  the  committee  rendered  the 
proceedings  effectual  as  from  the  time  they  were  done.  And  Wright,  J., 
said  he  thought  ''  the  case  must  be  decided  upon  the  ordinary  principles 
VOL.  XVI.  —  44 
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of  the  doctrine  of  ratification.  To  constitute  a  valid  ratification  three 
conditions  must  be  satisfied:  first^  the  agent  whose  act  is  sought  to  be 
ratified  must  have  purported  to  act  for  the  principal;  secondly,  at  the 
time  the  act  was  done  the  agent  must  have  had  a  competent  principal; 
and,  thirdly,  at  the  time  of  the  ratification  the  principal  must  be 
legally  capable  of  doing  the  act  himself.''  This  view,  however,  which 
involves  the  proposition  that  the  approval  of  the  appointing  body  ren- 
ders acts  criminal  by  relation,  is  certainly  somewhat  startling;  and, 
particularly  as  the  judgments  do  not  allude  to  the  difficulty  of  suppos- 
ing that  an  act  can  be  made  criminal  in  this  way,  the  decision  can 
hardly  be  regarded  as  altogether  satisfactory. 

Provisions  similar  to  the  proviso  to  sect.  58  of  the  Metropolis 
Management  Act,  1855,  are,  it  may  be  mentioned,  not  unusual  in 
Acts  relating  to  local  government. 

AMERICAN  NOTES. 

Assessors  in  this  country  are  local  and  elective  officers,  and  are  exempt 
&om  liability  to  suit  for  their  official  action  within  the  bounds  of  their  juris- 
diction. Mr.  Throop  says  (Public  Officers,  sect  541) :  "  The  acts  of  assessors, 
in  determining  what  property  is  liable  to,  and  what  is  exempt  from,  taxation ; 
whether  a  person  is  or  is  not  a  minister  of  the  gospel,  or  other  exempt  person ; 
the  value  of  taxable  property ;  and  otherwise  in  making  up  the  assessment 
roll,  —  are  essentially  judicial  in  their  character,  and  the  assessment  roll,  when 
finally  completed  by  the  supervisors,  stands  as  a  judgment.  And  conse- 
quently, a  Court  of  equity  has  no  power  to  restrain  them  by  injunction,  when 
they  are  proceeding  unlawfully  under  a  claim  of  right,  as  it  may  do  in  the 
case  of  ministerial  acts.  But  where  they  assess,  for  a  tax  upon  personal 
property,  one  who  was  not  a  resident  of  the  county,  on  the  day  fixed  for  that 
purpose,  they  are  liable  to  an  action,  for  in  that  case  they  act  without 
jurisdiction." 

Mr.  Mechem  (Public  Officers,  sects.  638,  639),  writes  to  the  same  effect, 
and  this  doctrine  is  sustained  by  Dillingham  v.  Snow,  5  Massachusetts,  547  \ 
Weaver  v.  Devendorf,  3  Denio  (N.  Y.),  117 ;  Western  R,  Co,  v.  Nolany  48  New 
York,  613;  Williams  v.  Weaver,  75  id.  30;  Steam  Nav.  Company  v.  Wasco 
County,  2  Oregon,  209,  Muscatine,  Sfc.  R.  Co.  v.  Horton,  38  Iowa,  33;  Walker 
V.  Hallock,  32  Indiana,  239,  Wall  v.  Trumbull,  16  Michigan,  228;  Lilienthal 
V.  Campbell,  22  Louisiana  Annual,  600  ;  McDaniel  v.  Tebbetts,  60  New  Hamp- 
shire, 497 ;  Wilson  v.  Marsh,  34  Vermont,  352 ;  San  Jose  Gas  Co,  v.  January, 
57  Cahf omia,  614 ;  Stewart  v.  Case,  53  Minnesota,  62 ;  39  Am.  St.  Rep.  575. 

In  Weaver  v.  Devendorf,  supra,  this  doctrine  was  held  (obiter)  even  where 
it  was  insisted  that  the  assessors  acted  wilfully  and  corruptly  in  refusing  to 
allow  a  lawful  exemption  from  taxation.  The  Court  said :  "  But  I  prefer  to 
place  the  decision  on  the  broad  ground  that  no  public  officer  is  responsible  in  a 
civil  suit  for  a  judicial  determination,  however  erroneous  it  may  be,  and  how- 
ever malicious  the  motive  which  produced  it.  Such  acts,  when  corrupt,  may 
be  punished  criminally,  but  the  law  will  not  allow  malice  and  corruption  to 
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be  charged  in  a  civil  suit  against  such  an  officer  for  what  he  does  in  the  per- 
formance of  a  judicial  duty.  The  rule  extends  to  Judges  from  the  highest  to 
the  lowest,  to  jurors,  and  to  all  public  officers,  whatever  name  they  may  bear, 
in  the  exercise  of  judicial  power." 

On  this  point  Mr.  Mechem  says  (Public  Officers,  sect.  640) :  "  These  cases 
are  believed  to  follow  the  better  and  the  safer  rule.  If  the  action  is  really 
judicial,  the  immunity  which  adheres  to  judicial  action  should  be  applied 
whether  the  officer  sits  upon  the  bench  of  a  regularly  established  Court  or  not. 
As  has  been  said,  if  the  action  can  be  maintained  by  the  allegation  of 
improper  motives,  no  litigant  will  fail  to  allege  that  they  existed,  and  the 
public  officer  may  constantly  be  called  upon  to  defend  himself  from  actions 
at  law  brought  with  motives  fully  as  malicious  as  those  which  are  asserted  to 
have  inspired  him.  Public  policy,  it  is  believed,  requires  that  all  judicial 
action  shall  be  exempt  from  question  in  private  suits.'* 


Section  X. — DUqualification  of  Mewiers  of  Local 
Authority. 

No.  24  — NUTTON  v.  WILSON 
(c.  A.  1889.) 

RULE. 

A  MEMBER  of  a  local  board  who,  upon  the  order  of  an- 
other person,  does  part  of  the  work  which  this  person  has 
contracted  with  the  local  board  to  do,  is  "  concerned  in  the 
contract  entered  into  by  the  board,"  and  is  liable  to  the 
disqualification  and  penalties  imposed  by  the  Public  Health 
Act,  1875  (38  &  39  Vict.,  c.  55,  Sched.  II.,  rules  64  and  70). 

Nntton  y.  Wilson. 

22  Q.  B.  D.  744-749  (s.  c.  58  L.  J.  Q.  B.  443;  37  W.  R.  522). 

Local  Government  Acts, — Local  Boards  Member  of, ^Disqualification.  [744] 
—  *'  Concerned  in  a  Contract "  with  the  Local  Board.  —  Work  done  by 
Member  of  Board  for  Contractor,  — Penalty. —Public  Health  Acty  1875 
(88  dt  89  Vict.,  c.  55),  Sched.  IL,  rr.  64,  70. 

By  the  Public  Health  Act,  1875,  Schedule  11.,  r.  64,  a  member  of  a  local  board 
who  is  in  any  manner  concerned  in  any  bargain  or  contract  entered  into  by  such 
board  shall  (except  in  certain  cases)  cease  to  be  such  member,  and  his  office  as 
such  shall  thereupon  become  vacant ;  and  by  rule  70  of  the  same  schedule  a 
penalty  is  imposed  on  a  person  who  acts  as  such  member  when  disabled  from 
acting  by  any  provision  of  the  Act.    The  defendant,  a  member  of  a  local  board« 
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was  employed  by  persons,  with  whom  the  board  had  contracted  for  the  perform- 
ance of  certain  works  on  the  premises  of  the  board,  to  do  portions  of  the  works 
so  contracted  for. 

Held,  that  the  defendant  had  been  concerned  in  contracts  entered  into  by 
the  board  within  the  meaning  of  the  Act,  and  was  therefore  disqualified ;  and 
that,  having  acted  as  a  member  of  such  board  since  becoming  so  disqualified,  he 
had  incurred  the  penalty  imposed  by  the  Act. 

Appeal  from  the  judgment  of  A.  L.  Smith,  J.,  at  the  trial  with- 
out a  jury  at  Leeds  Assizes. 

The  action  was  for  a  penalty  of  £50  alleged  to  have  been  in- 
curred by  the  defendant  under  the  Public  Health  Act,  1875, 
Schedule  II.,  r.  70,  by  acting  as  a  member  of  a  local  board  after 
having  become  disqualified  by  reason  of  being  concerned  in  con- 
tracts entered  into  by  the  board.  The  facts  were  as  follows: 
The  defendant  was  a  member  of  the  local  board  of  EUand,  near 
Halifax.  The  local  board  had  entered  into  a  contract  with  one 
Holdsworth,  a  plumber,  for  the  putting  up  by  him  of  certain 
warming  apparatus  at  the  board's  offices.  It  being  necessary  for 
the  performance  of  the  work  to  take  up  some  boards, 
[*  745]  and  to  trim  *  and  lay  them  down  again,  and  to  do  some 
other  joinery  work  on  the  board's  premises,  Holdsworth 
ordered  such  work  of  the  defendant,  who  was  a  joiner,  through 
his  foreman,  and  the  work  was  accordingly  done  by  the  defend- 
ant's men.  The  price  of  such  work  appeared  to  have  amounted 
to  between  £2  and  £3.  The  board  had  also  entered  into  a  con- 
tract with  one  Brook  for  the  erection  by  him  of  a  water-tank, 
with  a  meter-house  attached,  upon  their  premises.  Brook  em- 
ployed the  defendant  to  put  up  two  door  frames  and  a  window 
frame,  which  formed  part  of  the  work  contracted  for,  and  had 
bought  a  beam  of  timber  at  defendant's  place  of  business  for  the 
purposes  of  the  work,  the  total  price  of  the  whole  of  the  matters 
supplied  by  the  defendant  to  Brook  being  £3  145.  The  defendant 
had  been  paid  those  amounts  by  Holdsworth  and  Brook  respec- 
tively. The  evidence  was  not  very  direct  as  to  the  defendant's 
personal  knowledge  of  the  work  done  for  Holdsworth,  but  it 
appeared  that  the  invoice  for  such  work  was  receipted  by  the 
defendant  himself;  and  it  appeared  that  he  had  himself  taken 
the  order  for  and  superintended  the  work  done  for  Brook.  The 
defendant  was  not  called  at  the  trial.  It  was  proved  that  the 
defendant  had,  as  a  member  of  the  board,  moved  the  acceptance 
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by  the  board  of  Holdsworth's  and  Brook's  tenders  for  the  work 
contracted  to  be  done  by  them  respectively;  but  it  appeared 
that  they  were  not  personally  known  to  the  defendant,  and  there 
had  been  nothing  in  the  nature  of  collusion  or  previous  arrange- 
ment between  them  and  the  defendant ;  and  they  stated  that  they 
only  employed  the  defendant  as  they  might  have  employed  any 
ordinary  tradesman,  paying  him  the  market  price  for  the  work 
done  by  him.  The  defendant  had  subsequently  to  the  occur- 
rences above  mentioned  continued  to  act  as  a  member  of  the 
board.  The  learned  Judge  found  that  the  defendant,  in  moving 
the  acceptance  of  Holdsworth's  and  Brook's  tenders,  did  it  with- 
out any  previous  knowledge  of  them,  and  in  so  doing  had  acted 
londi  fide  and  honestly  in  the  interests  of  the  board;  and  he 
expressed  himself  of  opinion  that  there  had  been  no  corrupt 
dealing  on  the  part  of  the  defendant,  but  he  thought  that  the 
case  of  Tomhins  v.  Jolliffe,  51  J.  P.  247,  bound  him  to  hold  that 
under  the  circumstances  above  mentioned  the  defendant 
had  been  concerned  *  in  the  contracts  with  Holdsworth  [*  746] 
and  Brook,  and  therefore  had  incurred  the  penalty  im- 
posed by  the  statute.  He  therefore  gave  judgment  for  the  plain- 
tiff for  £50.^ 

E.  Tindal  Atkinson,  Q.  C,  and  Cyril  Dodd,  for  the  defendant  — 
The  defendant  was  not  concerned  in  these  contracts  within  the 
meaning  of  the  statute.  The  term  "  concerned  in "  is  a  popular 
one,  of  no  very  definite  meaning,  and  some  reasonable  limit  must 
be  applied  to  the  interpretation  of  it.  Its  application  must,  it  is 
contended,  be  limited  to  cases  in  which  the  member  of  the  board 
has  some  interest  in  the  contract  itself.  The  mere  fact  that  a 
member  of  the  board  is  employed  in  the  ordinary  course  of  his 
business  as  a  tradesman  by  a  contractor  with  the  board  to  do 
some  part  of  the  work  at  the  ordinary  trade  price,  or  that  he 
supplies  in  the  ordinary  way  of  business  out  of  his  shop  at  the 
market  price  some  materials  which   happen  to  be  used  for  the 

1  The  Public  Health  Act,  1875  (38  &  39  vided)  cease  to  he  such  member,  and  his 

Vict.,  c.  55),  Schedule  IT.,  r.  64,  provides  office  as  such  shall  thereupon  become  va- 

that  ''Any  member  who   (inter  alia)  in  cant ;"  and  rule  70  provides  that  a  person, 

any  manner  is  concerned  in  any  bargain  who,  being  disabled  from  acting  by  any 

or  contract  entered  into  by  such  board,  provision  of  the  Act,  acts  as  such  mem- 

or  participates  in  the  profit  thereof,  or  her,  shall  be  liable  to  a  penalty  of  X50, 

of  any  work  done  under  the  authority  of  which  may  be  recovered  by  any  person 

this  Act  in  or  for  the  district,  shall  (ex-  with  full  costs  of  suit  by  action  of  debt, 
oept  in  the  cases  next  hereinafter  pro- 
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purposes  of  the  work  contracted  for  by  the  board,  cannot  'ptr  $e 
cause  him  to  be  "  concerned  "  in  the  contract  within  the  meaning 
of  the  Act.  If  it  were  otherwise  most  absurd  results  would 
follow;  if  a  paint-brush  or  a  few  nails  were  bought  by  the  con- 
tractor in  a  shop  belonging  to  a  member  of  the  board  from  his 
shopman,  without  his  knowing  anything  about  it,  and  without 
any  intention  on  his  part  that  they  should  be  used  for  the  pur- 
poses of  a  contract  with  the  board,  he  would  be  disqualified  if 
they  were  afterwards  so  used.  The  facts  clearly  show  that  the 
defendant  had  really  in  point  of  fact  no  interest  in  these  con- 
tracts whatever.  Orders  were  given  to  him  in  the  ordinary 
course  of  business  to  do  certain  work  at  the  market  price,  his 
payment  for  which   did  not  depend  on  the  performance  of  the 

contracts  at  all. 
[*  747]  *  [They  cited  Towsey  v.  WTiite,  5  B.  &  C.  125 ;  Ze  Feuvre  v. 
Zankester,  3  E.  &  B.  530,  23  L.  J.  Q.  B.  254 ;  IVoolley  v.  Kaij, 
1 H.  &  N.  307,  25  L.  J.  Ex.  351 ;  Nicholson  v.  FeUds,  7  H.  &  K  810, 
31  L.  J.  Ex.  233;  Whiteley  v.  Barley,  21  Q.  B.  D.  154;  Burgess  v. 
Clark,  14  Q.  B.  D.  735 ;  Todd  v.  Eobinson,  14  Q.  B.  D.  739.] 

Forbes,  Q.  C,  and  Yarborough  Anderson  for  the  plaintiff.  —  The 
defendant  was  concerned  in  these  contracts  within  the  meaning  of 
the  Act.  In  this  case  the  defendant  himself  moved  the  acceptance 
of  the  tenders  of  both  Holds  worth  and  Brook,  and  therefore  knew 
of  the  contracts.  The  work  was  done  on  the  board's  premises ;  and 
in  one  case  the  defendant  receipted  the  invoice,  and  in  the  other 
the  order  for  the  work  was  given  to  him.  Moreover,  the  defendant 
was  not  called  at  the  trial  to  prove  that  he  was  not  cognizant  that 
the  work  was  being  done  under  the  contracts  with  the  board. 
Therefore  it  is  not  like  the  case  suggested,  where  a  tradesman  or 
his  shopman  sells  materials  in  the  ordinary  way  of  business  to  a 
contractor,  in  ignorance  of  the  purpose  to  which  they  are  to  be 
applied.     [They  were  then  stopped  by  the  Court] 

Lord  EsHEE,  M.  E.  —  I  adhere  to  what  I  have  before  said  with 
regard  to  provisions  of  this  kind.  They  are  intended  to  prevent 
the  members  of  local  boards,  which  may  have  occasion  to  enter  in- 
to contracts,  from  being  exposed  to  temptation,  or  even  to  the  sem- 
blance of  temptation.  All  we  have  now  to  decide  is  whether,  where 
a  member  of  a  local  board  within  this  Act  does  part  of  the  work 
which  a  contractor  has  entered  into  a  contract  with  the 
board  to  do  on  their  premises,  he  is  within  the  meaning  of  the 
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Act "  in  any  manner  concerned  in  that  contract."  This  defendant 
did  in  the  case  of  two  contracts  made  by  contractors  with  the 
board  of  which  he  was  a  member  do  part  of  the  work  contracted 
to  be  done.  It  seems  to  me  that  in  both  cases  what  he  did 
amounted  to  a  disqualification  under  the  Act  of  Parliament,  and 
that,  having  acted  as  a  member  while  so  disqualified,  he  has  been 
guilty  of  a  breach  of  the  provisions  of  the  Act,  and  must  pay  the 
penalty  accordingly.  I  therefore  think  the  appeal  must 
*  be  dismissed.  I  think,  however,  it  is  only  right  to  say  [*748] 
that  we  do  not  intend  to  suggest  any  corrupt  intention  on 
the  defendant's  part.  He  has  made  a  mistake  in  law,  and  must 
suffer  accordingly. 

LiNDLEY,  L.  J.  —  The  question  in  this  case  turns  upon  the  true 
construction  of  the  provision  of  Schedule  II.  of  the  Public  Health 
Act,  1875,  to  which  we  have  been  referred.  The  language  we  have 
to  interpret  is  this :  The  clause  provides  that  any  member  who  "in 
any  manner  is  concerned  in  any  bargain  or  contract  entered  into 
by  such  board  or  participates  in  the  profits  thereof,"  shall  cease  to 
be  a  member.  There  does  not  seem  to  be  any  question  here  of  par- 
ticipating in  the  profits  of  a  contract ;  but  the  question  is  whether 
the  defendant  can  be  said  to  have  been  concerned  in  any  bargain 
or  contract  entered  into  by  the  board.  The  expression  "  in  any 
manner  concerned  "  is  a  somewhat  lax  one.  Cases  may  be  put  in 
which  a  person  might  perhaps  be  said  in  one  sense  to  be  concerned 
in  a  contract  entered  into  by  the  board,  and  yet  it  might  be  toler- 
ably obvious  that  he  was  not  "  concerned  in  the  contract "  in  the 
sense  in  which  the  Act  uses  the  words.  To  interpret  words  of  this 
kind,  which  have  no  very  definite  meaning,  and  which  perhaps  were 
purposely  employed  for  that  very  reason,  we  must  look  at  the 
object  to  be  attained.  The  object  obviously  was  to  prevent  the 
conflict  between  interest  and  duty  that  might  otherwise  inevita- 
bly arise.  In  this  case  we  find  that  the  defendant,  who  was 
employed  by  the  contractors  to  do  part  of  the  works  which  they 
had  contracted  with  the  board  to  do,  himself  moved  the  adoption 
of  the  tenders  made  by  them  for  the  performance  of  the  work ; 
and  he  might  as  a  member  of  the  board  be  one  of  the  persons  to 
pass  the  work  when  done.  This  seems  to  me  precisely  a  case  in 
which  there  might  be  such  a  conflict  of  interest  and  duty  as  the 
Act  intended  to  prevent.  I  think  it  impossible  to  say  that  the 
defendant  was  not  concerned  in  these  contracts. 
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Lopes,  J.  —  I  agree.  With  regard  to  the  words  in  question, 
in  my  opinion,  a  person  employed  to  do  the  work,  or  a  portion 
of  the  work,  which  another  has  entered  into  a  contract  with 

the  board  to  do,  is  a  person  concerned  in  the  contract. 
[*  749]  I  therefore  *  come  to  the  conclusion  that  the  defendant  is 

liable  to  the  penalty  sued  for.  It  seems  to  me  that,  if  we 
held  the  contrary,  it  would  be  letting  in  the  very  mischief  the  Act 
intended  to  prevent,  and  subjecting  the  members  of  local  boards  to 
the  class  of  temptations  which  it  was  intended  to  remove.  I  ex- 
press no  opinion  with  regard  to  such  very  trifling  matters  as  were 
suggested  in  the  argument,  e,  g,y  the  purchase  of  a  paint-brush  or  a 
few  nails  from  a  member  of  the  board.  It  may  be  that  the  maxim 
de  minimis  non  curat  lex  would  be  applicable  in  such  cases,  but  it 
is  not  necessary  to  consider  that  question  here* 

Appeal  dismissed, 

ENGLISH  NOTES. 

It  is  an  old  doctrine  that  bias  or  interest  in  a  member  of  a  judicial 
tribunal  renders  the  decision  of  the  tribunal  liable  to  be  set  aside  unless 
the  objection  is  waived  (see  Dimes  v.  Grand  Jwnction  Canal  Co.  (H.  L. 
1852),  3  H.  L.  C.  759),  and  there  are  numerous  decisions  with  reference 
to  this  principle  as  to  what  does  or  does  not  constitute  interest  or  bias. 

The  doctrine  apparently  extends  to  a  local  authority,  where  that 
authority,  as  is  sometimes  the  case,  act  in  a  judicial  capacity.  See  Ex 
parte  Akkersdyk,  Reg.  v.  London  County  Council  (1891),  1892,  1  Q.  B. 
190,  61  L.  J.  M.  C.  76,  66  L.  T.  168,  40  W.  R.  285,  distinguished  in 
Eoyal  Aquarium  v.  Parkinson  (C.  A.),  1892, 1  Q.  B.  431,  61 L.  J.  Q.  B. 
409,  66  L.  T.  513,  40  W.  R.  450. 

It  seems,  however,  that  the  existence  of  personal  interest  or  bias  on 
the  part  of  members  of  a  local  authority  acting,  as  they  act  in  general, 
in  a  purely  administrative  capacity,  does  not,  in  the  absence  of  statutory 
provisions  in  that  behalf,  in  any  way  affect  the  validity  of  those  pro- 
ceedings. See  Murray  v.  Epsom  Local  Board  (1896),  1897,  1  Ch.  35, 
66  L.  J.  Ch.  107,  75  L.  T.  579,  45  W.  R.  185. 

It  has  been  the  policy  of  the  Legislature  to  insert  in  Acts  relating  to 
local  government  safeguards  against  interested  action  on  the  part  of 
members  of  local  authorities  and  their  officers.  These  safeguards  have 
in  some  cases,  like  the  enactment  in  question  in  the  principal  case, 
taken  the  form  of  provisions  disqualifying  persons  for  memberehip  of, 
or  office  under,  a  local  authority  where  they  have  personal  interests 
which  may  clash  with  their  duties  as  members  or  officers  of  the  authority. 
In  other  cases  they  have  taken  the  form  of  provisions  prohibiting  mem- 
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bers  or  ofiBcers  of  a  local  authority  from  contracting  with  the  local 
authority  and  the  like. 

The  following  are  the  principal  enactments  6i  the  former  character :  — 

Sect.  12  of  the  Municipal  Corporation  Act,  1882  (45  &  46  Vict.,  c.  50)^ 
provides  that,  subject  to  certain  exceptions,  a  person  shall  be  disqualified 
"for  being  elected  and  for  being"  a  councillor  of  a  borough  **if 
and  while  he  .  .  .  holds  any  office  or  place  of  profit,  other  than  that 
of  mayor  or  sheriff,  in  the  gift  or  disposal  of  the  council;  or  .  .  .  has- 
directly  or  indirectly,  by  himself  or  his  partner,  any  share  or  interest 
in  any  contract  or  employment  with,  by,  or  on  behalf  of  the  council." 
This  provision  extends  to  aldermen  of  a  borough  and  to  the  mayor  (Ib.y 
88. 14  and  15),  and  also  to  members  of  a  county  council  (see  51  &  52  Vict.y 
c.  41,  s.  75).  It  is  taken  with  no  substantial  alteration  from  sect.  28 
of  the  Municipal  Corporations  Act,  1835  (5  &  6  Will.  IV.,  c.  76,  s.  28), 
as  amended  by  subsequent  legislation. 

By  sect.  46  of  the  Local  Government  Act,  1894  (56  &  57  Vict.,  c.  73), 
^'a  person  shall  be  disqualified  for  being  elected  or  being  a  member  or 
chairman  of  a  council  of  a  parish  or  of  a  district  other  than  a  borough 
or  of  a  board  of  guardians  if  he  .  .  .  holds  any  paid  office  under  the 
parish  council  or  district  council  or  board  of  guardians,  as  the  case  may 
be ;  or  is  concerned  in  any  bargain  or  contract  entered  into  with  the 
council  or  board,  or  participates  in  the  profit  of  any  such  bargain  or 
contract  or  of  any  work  done  under  the  authority  of  the  council  or  board." 
There  are,  however,  certain  exceptions.  (lb.,  s.  46  (2,  3).)  This  provi- 
sion extends  to  certain  metropolitan  authorities.  (lb.,  s.  46  (9).)  It  is  in 
many  respects  substantially  a  reproduction  of  the  enactments  in  question 
in  the  principal  case. 

It  is  often  a  question  of  difficulty  to  determine  whether  particular 
circumstances  bring  a  person  within  disqualification  of  the  kind.  The 
principal  case  turned  on  a  question  of  this  kind;  and  the  following  are 
other  cases  where  questions  of  the  kind  have  come  before  the  Court. 

In  Simpson  v.  Beady  (1844),  12  M.  &  W.  736,  1  D.  &  L.  1024,  13 
L.  J.  Ex.  193,  a  man  was  held  to  be  disqualified  for  the  office  of  coun- 
cillor of  a  borough  under  the  Municipal  Corporations  Act,  1835  (5  &  6 
Will.  IV.,  c.  76,  s.  28),  where  a  lease  of  certain  premises  had  been 
granted  by  the  council  to  a  trustee  for  his  benefit.  Now,  however,  the 
Municipal  Corporations  Act,  1882,  contains  an  exception  in  favour  of  a 
person  merely  interested  in  a  lease  (46  &  46  Vict.,  c.  50,  s.  12  (2,  a)) ; 
and  there  is  a  similar  exception  in  the  Local  Government  Act,  1894  (56 
&  57  Vict.,  c.  73,  s.  46  (2,  a)).  As  to  the  meaning  of  the  exception,  see 
Beg.  V.  Gaskarth  (1880),  5  Q.  B.  D.  321,  49  L.  J.  Q.  B.  509,  42  L.  T. 
688,  28  W,  R.  596;  Nell  v.  Longbottom,  1894,  1  Q.  B.  767,  63  L.  J. 
Q.  B.  490,  70  L.  T.  499. 
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In  Le  Feuvre  v.  Lankester  (1854),  3  El.  &  Bl.  630,  23  L.  J.  Q.  B. 
254,  2  C.  L.  K.  1426,  18  Jur.  894,  2  W.  R.  307,  one  P.,  who  had  con- 
tracted  with  a  municipal  corporation  to  execute  certain  public  works  in 
their  borough,  bought  of  the  defendant,  a  tradesman,  articles  required 
in  the  course  of  the  works.  It  was  held  that  the  defendant  was  not  dis- 
qualified for  the  office  of  councillor  of  the  borough.  The  case  seems 
very  difficult  to  reconcile  with  the  principal  case,  and  should  perhaps 
be  regarded  as  overruled  by  it. 

In  Woolei/  V.  Kay  (1856),  1  Hurl.  &  N.  307,  26  L.  J.  Ex.  351,  it  was 
held,  under  a  local  Act  providing  that  no  person  should  be  capable  of 
acting  as  a  commissioner  in  the  execution  of  the  Act  who  should  be  inter- 
ested in  any  contract  for  furnishing,  supplying,  or  selling  any  article, 
matter,  or  thing  to  be  employed  or  made  use  of  for  the  purposes  of  the 
Act,  that  one  who  had  contracted  with  the  commissioners  to  sell  them 
a  plot  of  land  to  be  used  for  the  purposes  of  the  Act  was  not  disqualified, 
though  the  conveyance  had  not  been  executed. 

In  Nicholson  v.  Fields  (1862),  7  Hurl.  &  N.  810,  31  L.  J.  Ex.  233, 

10  W.  R.  304,  decided  on  the  Commissioners  Clauses  Act,  1847  (10  & 

11  Vict.,  c.  16,  8.  9),  which  provides  that  '*any  person  who  at  any  time 
after  his  appointment  or  election  as  a  commissioner  shall  ...  be  con- 
cerned or  participate  in  any  manner  in  any  contract  .  .  .  under  the 
authority  of"  the  special  Act  incorporating  the  enactment,  ** shall 
thenceforth  cease  to  be  a  commissioner,*'  it  was  held  that  an  invoice  in 
the  handwriting  of  the  defendant  charging  the  commissioners  for  lime 
supplied  to  them  on  several  occasions  during  four  months  was  evidence 
that  the  defendant  was  concerned  or  had  participated  in  a  contract  with 
the  commissioners. 

In  Fletcher  v.  Hudson  (No.  2)  (C.  A.  1881),  7  Q.  B.  D.  611,  51  L.  J. 
Q.  B.  48,  46  L.  T.  125,  30  W.  R.  349,  decided  under  the  provisions  of  the 
Public  Health  Act,  1875,  in  question  in  the  principal  case,  it  appeared 
that  H.  did  work  for  a  local  board  at  the  request  of  their  surveyor,  be- 
cause the  surveyor  was  unable  to  get  the  work  done  by  any  one  else  at 
the  time,  and  delay  would  have  occasioned  great  expense ;  that  H.  made 
no  regular  bargain  as  to  the  work;  that  he  was  paid  some  £10  for  it; 
and  that  he  had  made  no  profit  out  of  the  transaction.  It  was  held 
that  there  was  ample  evidence  that  H.  was  concerned  in  a  contract 
with  the  board. 

In  Hitnnings  v.  Williamson  (C.  A.  1883),  11  Q.  B.  D.  633,  62  L.  J. 
Q.  B.  416,  49  L.  T.  361,  32  W.  R.  267,  decided  under  a  provision  in  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.,  c.  120,  s.  54,  now 
repealed),  providing  that  in  case  any  member  of  a  metropolitan  vestry 
should  *Mn  any  manner  be  concerned  or  interested  in  any  contract  or 
work  made  with  or  executed  for"  such  vestry,  he  should  cease  to  be  a 
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member  thereof,  it  was  held  that  a  person  who  had  lent  money  to  a  con- 
tractor for  the  purpose  of  enabling  him  to  carry  out  a  contract  with  a 
vestry,  and  had  taken  an  assignment  of  the  contract  by  way  of  security 
for  the  loan,  was  disqualified. 

In  Cox  V.  Ambrose  (1890),  60  L.  J.  Q.  B.  114,  decided  under  the 
above-quoted  provisions  of  the  Municipal  Corporations  •  Act,  1882,  a 
person  was  held  to  be  disqualified  who  had,  in  partnership  with  an- 
other, contracted  with  the  council,  but  had  dissolved  the  partnership 
and  assigned  the  contracts  to  his  former  partner,  remaining  liable, 
under  the  contracts  and  the  bonds  securing  the  performance  of  the  same, 
to  the  council,  who  were  not  parties  to  the  assignment. 

In  Nell  V.  LonghoUom,  1894,  1  Q.  B.  767,  63  L.  J.  Q.  B.  490,  70 
L.  T.  499,  decided  under  the  same  enactment,  it  appeared  that  G.  was 
appointed  chemist  to  a  iftinicipal  corporation,  and  that,  in  virtue  of 
such  appointment,  he  was  entitled  to  supply  goods  in  the  way  of  his 
business  to  the  police  and  the  fire  brigade.  G.  was  afterwards  elected  a 
member  of  the  council,  but  did  not  resign  his  appointment  as  chemist 
to  the  corporation,  and  it  appeared  that  on  one  occasion  he  had,  after 
his  election,  supplied  four  pennyworth  of  oil  to  a  member  of  the  fire 
brigade  on  behalf  of  the  corporation.  It  was  held  that  G.  was 
disqualified. 

A  disqualification  under  provisions  of  the  kind  in  question  may  arise 
from  a  contract  which  is  unenforceable  for  informality.  See  Reg,  v. 
Francis  (1852),  18  Q.  B.  526,  21  L.  J.  Q.  B.  304,  16  Jur.  1045. 

The  disqualification  may  cease,  though  the  contract  is  not  completely 
at  an  end,  where  it  only  remains  for  the  contractor  to  receive  payment. 
See  Le  Feuvre  v.  Lankester  (1854),  8  El.  &  Bl.  530,  23  L.  J.  Q.  B.  254, 
2  C.  L.  R  1426,  18  Jur.  894,  2  W.  R.  307;  Roijse  v.  Birlei/  (1869), 
L.  R.  4  C.  P.  296,  38  L.  J.  C.  P.  203,  20  L.  T.  786,  17  W.  R.  827. 

It  would  appear  that  provisions  of  the  kind  do  not  avoid  the  contract 
giving  rise  to  the  disqualification.  See  Foster  v.  Oxford,  Worcester, 
&  Wolverhampton  Railway  Co.  (1853),  13  C.  B.  200,  22  L.  J.  C.  P.  99, 
17  Jur.  167. 

Probably  the  most  important  enactment  of  the  second,  that  is  a  pro- 
hibitory, character,  now  in  force  is  sect.  193  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.,  c.  65),  which  enacts  that  ^'officers  or  servants 
appointed  or  employed  under  this  Act  by  the  local  authority  shall  not 
in  anywise  be  concerned  or  interested  in  any  bargain  or  contract  made 
with  such  authority  for  any  of  the  purposes  of  this  Act.  If  any  such 
officer  or  servant  is  so  concerned  or  interested,  or,  under  colour  of  his 
office  or  employment,  exacts  or  accepts  any  fee  or  reward  whatsoever 
other  than  his  proper  salary  wages  and  allowances,  he  shall  be  incapable 
of  afterwards  holding  or  continuing  in  any  office  or  employment  under 
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this  Act,  and  shall  forfeit  and  pay  the  sum  of  fifty  pounds,  which  may 
be  recovered  by  any  person,  with  full  costs  of  suit,  by  action  of  debt.'^ 
The  consent  of  the  Attorney-General  is,  however,  now  necessary  ta 
proceedings  for  the  recovery  of  a  penalty  under  the  section.  (See  47  & 
48  Vict.,  c.  74,  s.  2.) 

The  Public  Health  (Members  and  Officers)  Act,  1885  (48  &  49  Vict.^ 
c.  53),  excepts  from  the  operation  of  the  section,  and  of  similar  enact- 
ments in  local  Acts,  contracts  in  which  the  officer  is  interested  as  & 
shareholder  in  a  joint-stock  company,  and  also,  subject  to  certain  condi- 
tions, contracts  **  for  the  sale,  purchase,  leasing,  or  hiring  of  any  lands, 
rooms,  or  offices. '^ 

It  had  previously  been  held,  in  Burgess  v.  Clark  (C.  A.  1884),  14 
Q.  B.  D.  735,  33  W.  R.  269,  that  an  officer  who  let  rooms  to  a  local 
authority  was  liable  to  a  penalty  under  the  section;  and  also,  in  Todd  v. 
Robinson  (C.  A.  1884),  14  Q.  B.  D.  739,  54  L.  J.  Q.  B.  47,  52  L.  T.  120, 
that  an  officer  of  a  local  authority  who  was  a  shareholder  in  a  gas  com- 
pany supplying  gas  to  the  local  authority  under  a  contract  was  interested 
in  a  contract,  and  liable  to  a  penalty  under  the  section  accordingly. 

In  WJiiteley  v.  Barley  (C.  A.  1888),  21  Q.  B.  D.  154,  57  L.  J.  Q.  B. 
643,  60  L.  T.  87,  36  W.  R.  823,  the  defendant,  the  surveyor  to  a  mu- 
nicipal corporation,  was,  by  the  terms  of  certain  contracts  entered  into 
between  the  corporation  and  contractors  for  paving,  &c.,  certain  streets, 
to  receive  from  the  contractors  in  respect  of  bills  of  quantities  to  be  pre- 
pared by  him,  percentages  on  the  amounts  he  should  certify  to  be  due  to 
the  contractors  from  the  corporation.  It  was  held  that  this  transaction 
rendered  the  defendant  liable  to  penalties  under  the  section.  The  de- 
fendant was  also  employed  by  the  corporation  outside  the  scope  of  his 
ordinary  duties  to  superintend  the  construction  of  certain  drainage  works ; 
the  corporation,  by  their  resolution  appointing  him  to  superintend  the 
works,  undertaking  to  pay  him  a  percentage  on  the  outlay  on  these  works. 
The  contracts  for  the  execution  of  the  drainage  works  contained  provi- 
sions for  the  payment  of  percentages  to  the  defendant  by  the  contractors  . 
similar  to  those  in  the  paving  contracts.  It  was  held  that  he  was  liable  to 
penalties  under  the  section  in  respect  of  this  transaction.  In  the  Court 
below  {Whiteley  v.  Barley  (1887),  20  Q.  B.  D.  196),  Mathew,  J., 
appears  to  have  thought  that  the  penalty  in  respect  of  the  latter  transac- 
tion was  incurred  by  reason  of  the  bargain  between  the  defendant  and  the 
corporation;  but  in  the  Court  of  Appeal  Lord  Esheb,  M.  R.,  the  only 
member  of  the  Court  who  alluded  expressly  to  that  transaction,  appears  to 
have  treated  the  liability  as  arising  by  reason  of  the  arrangement  for  the 
payment  of  a  commission  by  the  contractors.  Subsequently  orders  made 
by  the  corporation  for  payment  to  the  defendant  of  the  percentages  agreed 
to  be  paid  him  by  the  corporation  in  respect  of  the  drainage  works  were 
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quashed  on  certiorari.  Beg.  v.  Ramsgate  Corporation  (1889),  23  Q.  B. 
D.  66,  68  L.  J.  Q.  B.  352,  61  L.  T.  333,  37  W.  R.  781.  And  in  that 
case  the  Court  clearly  regarded  the  bargain  between  the  defendant  in 
Whiteley  v.  Barley  and  the  corporation  as  itself  within  the  prohibition 
in  the  section. 

In  Edwards  v.  Salmon  (C.  A.  1889),  23  Q.  B.  D.  631,  68  L.  J.  Q.  B. 
671,  38  W.  B.  166,  the  defendant  was  appointed  town  clerk  and  solicitor 
to  a  municipal  corporation,  and  his  salary  was,  by  a  resolution  of  the 
corporation,  fixed  at  a  certain  sum,  "to  include  all  legal  charges  except 
for  contentious  business  matters,  travelling  expenses,  and  payments 
out  of  pocket."  He  subsequently  did  work  for  the  corporation  partly 
in  respect  of  contentious  matters  in  connection  with  the  promotion  of  a 
sewage  scheme,  which  was  not  in  contemplation  when  his  salary  was 
fixed,  and  on  the  completion  of  the  sewage  works  the  council  voted  him 
a  sum  of  money  in  respect  of  his  services  in  connection  with  the  scheme. 
It  was  held  that  he  had  not  become  liable  to  penalties  under  the  section. 
Many  distinctions  between  this  case  and  Whiteley  v.  Barley  and  Reg. 
v.  Ramsgate  Corporation,  supra,  suggest  themselves.  Unfortunately, 
however,  the  judgments  in  the  case  do  not  show  what  the  essential 
distinction  was. 

In  Melliss  v.  Shirley  Local  Board  (C.  A.  1886),  16  Q.  B.  D.  446,  bb 
L.  J.  Q.  B.  143,  63  L.  T.  810,  34  W.  R.  187,  it  was  held  that  a  contract 
entered  into  between  a  local  authority  and  one  of  their  officers  in  contra- 
vention of  the  section  was  void  and  unenforceable.  It  was,  however, 
suggested  by  Cotton,  L.  J.,  that  *Mf  an  officer  of  a  local  authority 
became  interested  in  a  contract  after  it  had  been  entered  into,  the  con- 
tract would  not  be  void,  but  he  would  only  forfeit  any  benefit  under  the 
contract."  And  Bowen,  L.  J.,  also  expressed  the  opinion  that  the 
contract  would  not  be  void  in  such  a  case.  Unless  the  decision  is  to  be 
regarded  as  confined  to  contracts  actually  made  between  a  local  authority 
and  their  officers,  it  leads  to  very  startling  results.  For  example,  can 
it  be  that  the  main  contracts  in  Whiteley  v.  Barley,  supra,  would  have 
become  unenforceable? 
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No.  1.  — BEVERLEY'S  CASE. 
(1604.) 

No.  2.  — BANKS  v.  GOODFELLOW. 
(1870.) 

RULE. 

In  order  to  invalidate  the  act  of  a  person  on  the  ground 
of  his  being  non  compos  meniiSy  the  question  (in  a  civil  pro- 
ceeding) is  whether  he  was  a  rational  and  free  agent  in 
regard  to  the  particular  matter. 

Beverley's  Case. 

4  Co.  Rep.  123  6-128  a. 

Lwnacy.  —  (Hwl  Capacity.  — Non  Compos.  —  Criterioiu 

[123  5]  Every  deed,  feoffment,  or  grant,  which  any  man  non  compos  mentis 
makes,  is  voidable  not  by  himself,  but  by  his  privies  in  blood,  or  in 
representation.  It  being  an  express  maxim  of  the  common  law  that  the  party 
shall  not  disable  himself,  he  shall  have  no  relief  in  any  Court  of  equity.  If  a 
man  non  compos  mentis  levies  a  fine,  or  suffers  a  recovery,  or  acknowledges 
a  statute  or  recognisance,  neither  his  heir  nor  his  executors  shall  avoid  them, 
for  these  are  matters  of  record.  Nota.  One  non  compos  mentis  cannot  commit 
petit  treason,  murder,  or  felony,  but  in  some  cases  he  may  commit  high  treason. 
The  four  manners  of  non  compos  mentis.  How  an  idiot  and  one  non  compos 
mentis  shall  appear  to  an  action.  Difference  between  an  estate  made  in  person, 
and  by  attorney.  Acts  done  during  a  lucid  interval  are  binding.  Drunkenness 
of  a  party  is  no  excuse  for  his  offence.  When  laches  shall  prejudice  an  idiot, 
or  one  non  compos  mentis.  By  the  civil  law,  the  acts  of  idiots  and  non  compos 
mentis  without  their  tutor  void.  Construction  of  the  stat.  De  Prarogativd  regis, 
cap.  9.  Alienation  by  fine  or  recovery  shall  bind  the  idiot.  The  King  is  not 
entitled  to  the  custody  of  the  copyhold  lands  of  idiots.  Alienations  before  office 
found  shall  be  avoided  after  oflBce  found,  both  in  the  case  of  an  idiot,  and  of  one 
of  sound  memory  becoming  non  compos  mentis.  The  King  has  no  interest  in  the 
lunatic,  as  he  has  in  the  idiot.  One  provided  by  the  King  to  take  charge,  &c.,  of 
non  compos  mentis,  is  but  a  bailiff,  and  accountable  as  such. 
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In  a  bill  depending  in  the  Court  of  Bequests,  between  Snow, 
plaintiff,  and  Beverley,  defendant ;  the  matter  was,  that  Snow  had 
made  a  bond  to  the  defendant  in  £1000,  and  in  the  said  Court 
would  be  relieved,  because  at  the  time  of  the  making  of  the  said 
bond  he  was  non  compos  mentis;  and  this  term  I  moved  the  Court 
of  King's  Bench  to  have  a  prohibition  to  stay  the  said  suit  in  the 
Court  of  Bequests,  because  the  matter  was  not  terminable  there. 
And  upon  this  case  two  points  upon  argument,  and  on  good  con- 
sideration, were  unanimously  resolved  per  tot.  cur\  1.  That  every 
deed,  feoffment,  or  grant,  which  any  man  iwn  compos  mentis  makes, 
is  -avoidable,  and  yet  shall  not  be  avoided  by  himself,  because  it  is 
a  maxim  in  law  that  no  man  of  full  age  shall  be  in  any  plea  to  be 
pleaded  by  him,  received  by  the  law  to  stultify  himself,  and  disable 
his  own  person,  as  appears  by  Littleton,  lib.  2,  cap.  Descents,  fol. 
95 ;  and  therewith  agree  39  Hen.  VI.  42  b,  5  Ed.  Ill,  70  &  35  Ass. 
10.  And  there  another  cause  is  given,  sc.  because  when  he  re- 
covers his  memory,  he  cannot  know  what  he  did  when  he  was  non 
compos  mentis.  2ndly,  If  the  common  law  had  given  a  writ  of  non 
compos  mentis  to  him  who  has  recovered  his  .memory  after  aliena- 
tion, certainly  the  law  would  have  given  him  remedy  for  the  main- 
tenance of  himself,  his  wife,  children,  and  family,  although  he 
recovered  not  his  memory,  but  contkiued  non  compos  mentis.  And 
it  must  be  known  that  this  disability  to  disable  himself  as  to  some 
persons  is  personal,  and  extends  only  to  the  party  himself ;  and  as 
to  other  persons  is  not  personal,  but  shall  bind  them  also :  and  as 
to  that,  know  that  there  are  four  manner  of  privities,  sc.  privity  in 
blood,  as  heir :  2.  Privity  in  representation,  as  executors 
*  or  administrators,  who,  as  Littleton  saith,  fol.  77  b,  [*124  a] 
represent  the  person  of  the  testator  or  intestate.  2  Mar. 
Dyer,  112,  agrees.  3.  Privity  in  estate,  as  a  gift  in  tail,  the  rever- 
sion or  remainder  in  fee,  &c.  4  Privity  in  tenure,  as  lord  by 
escheat;  and  two  of  them,  which  are  privies  only,  may  disable  him 
who  was  non  comp'  mentis,  and  shall  avoid  his  deeds,  grants,  or 
feofifments,  and  two  not.  For  privies  in  blood  may  show  the  dis- 
ability of  the  ancestor ;  and  privies  in  representation  the  infirmity 
of  the  testator  or  intestate :  but  neither  privy  in  estate  nor  privy 
in  tenure  shall  do  it :  and,  therefore,  if  donee  in  tail,  being  Tion 
compos  mentis,  makes  a  feoffment  in  fee,  and  dies  without  issue, 
he  in  reversion  or  remainder  shall  not  enter  or  take  advantage  of 
the  insanity  of  the  donee :  the  same  law  of  lord  by  escheat  if  his 
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tenant  being  non  compos  mentis,  makes  a  feoffment  in  fee,  and  dies 
-without  heir,  he  shall  not  avoid  it :  but  there  are  some  acts  done 
by  a  man  non  camp*  mentis,  which  none  of  them  shall  avoid  ;  and, 
therefore,  if  he  levies  a  fine,  or  suffers  a  recovery,  or  acknowledges 
s.  statute  or  recognisance,  neither  his  heir  nor  his  executors  shall 
avoid  it,  for  these  are  matters  of  record  which  shall  not  be  avoided 
by  a  bare  averment  of  non  compos  mentis,  for  the  inconvenience 
which  may  thence  ensue :  also  such  averment  is  against  the  office 
and  dignity  of  the  Judge,  for  he  ought  not  to  take  any  conusance  of 
a  fine  or  recognisance  of  him  who  is  non  compos  mentis.  18  £d.  II. 

Fines  120  ;  17  Ass.  17 ;  17  Ed.  Ill 1  Mar.,  tit  Dumfuit  infra 

<jetaV  7  ;  31  Ed.  III. ;  Saver  Default,  (37)  57.  2.  It  was  resolved, 
that  it  being  against  an  express  maxim  of  the  common  law,  that 
the  party  shall  not  disable  himself,  that  he  shall  not  have  for  it 
relief  in  any  court  of  equity,  for  that  would  be  in  subversion  of  a 
principle  and  ground  in  law,  quod  nota.  And  Coke,  the  King's 
attorney,  was  of  counsel  with  Beverley,  and  Herle,  the  King's 
Serjeant,  with  Snow.  Nota,  reader,  that  every  act  which  a  man 
non  compos  doth,  either  concerns  his  life,  his  lands,  or  his 
goods ;  also  every  act  which  he  doth,  is  either  in  pais,  or  in  a 
Court  of  Eecord :  all  acts  which  he  doth  in  a  Court  of  Record, 
either  concerning  his  lands  or  goods,  shall  bind  himself  and  all 
others  for  ever;  all  acts  which  he  doth  concerning  his  lands  or 
his  goods  in  pais,  in  some  case  shall  bind  himself  only  during  his 
life,  and  in  some  case  shall  bind  for  ever  (as  hath  been  said).  But 
as  to  his  life,  the  law  of  England  is  that  he  shall  not  lose  his  life 
for  felony  or  murder,  because  the  punishment  of  a  felon  is  so 
•grievous,  sc.  1.  To  lose  his  life.  2.  To  lose  his  life  in  such 
odious  manner,  sc.  by  hanging,  for  he  shall  be  hanged  between 
heaven  and  earth   as  unworthy  of  both.     3.  He  shall  lose  his 

blood  as  to  his  ancestry  (for  he  is  as  a  son  of  the  earth 
{*  124  b]   without  any  ancestor)  and  as  to  *  his  posterity,  also,  for 

his  blood  is  corrupt,  and  he  has  neither  heir  nor  pos- 
terity. 4.  His  lands.  5.  His  goods ;  and  in  such  case  the  King 
shall  have  annum,  diem,  et  vastum,  to  the  intent  that  his  wife 
and  children  shall  be  ejected,  his  houses  pulled  down,  his  trees 
eradicated  and  subverted,  his  meadows  ploughed,  and  all  that  he 
has  for  his  comfort,  delight,  or  sustenance,  wasted  and  destroyed, 
because  he  has  in  such  felonious  manner  offended  against  the  law; 
and  all  this  was,  ut  poena  ad  paucos,  metus  ad  omnes  perveniat : 
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l3ut  the  punishment  of  a  man  who  is  deprived  of  reason  and  under- 
standing cannot  be  an  example  to  others.  2.  No  felony  or  murder 
•can  be  committed  without  a  felonious  intent  and  purpose ;  et  ideo 
diet*  est  fdonia,  quia  fieri  debet  felleo  animo :  but  furiosvs  non 
intelligit  quid  agit,  et  animo  et  ratione  caret,  et  rwn  multum  distat  a 
'brutis,  as  Bracton  saith,  and  therefore  he  cannot  have  a  felonious 
intent.  Vide  21  Hen.  VIL  31 ;  26  Ass.  27 ;  F.  N.  B.  202 ;  D.  Stamf. 
PI.  Coron.  16  b.  Also  for  the  same  reason,  non  compos  mentis  can- 
not commit  petit  treason,  as  if  a  woman,  non  compos  mentis,  kills 
her  husband,  as  appears  12  Hen.  III.,  Forfeiture,  33.  But  in  some 
cases  non  compos  mentis  may  commit  high  treason,  as  if  he  kills, 
•or  offers  to  kill  the  King,  it  is  high  treason,  for  the  King  est 
aaput  et  salvs  reipublicce,  et  a  capite  bona  valetudo  transit  in 
omnes ;  and  for  this  reason  their  persons  are  so  sacred,  that  none 
can  offer  them  any  violence :  but  he  is  reus  criminis  loesoe  Majesta- 
tis,  et  pereat  unus  ne  pereant  omnes.  And  it  must  be  known 
that  there  are  four  manners  of  non  compos  mentis:  1.  Idiot  or 
•fool  natural.  2.  He  who  was  of  good  and  sound  memory,  and  by 
the  visitation  of  God  has  lost  it  3.  Zunaticus,  qui  gaudet  lucidis 
intervalliSy  and  sometimes  is  of  good  and  sound  memory,  and  some- 
times non  compos  mentis,  4  By  his  own  act,  as  a  drunkard ;  and 
it  has  been  said,  that  there  is  great  difference  between  an  idiot  a 
nativitate,  and  he  who  was  of  sound  memory,  and  becomes,  by  the 
visitation  of  God,  of  unsound  memory ;  for  an  idiot  is  known  by  his 
perpetual  infirmity  of  nature,  a  nativitate,  for  he  never  had  any 
sense  or  understanding  to  contract  with  any  man  ;  but  he  who  was 
of  good  memory  and  understanding,  and  able  to  make  a  contract, 
and  afterwards  becomes  by  infirmity  or  casualty  of  unsound  mem- 
ory, is  not  so  well  known  to  the  world  as  an  idiot  natural  Also 
an  idiot  in  an  action  brought  against  him  shall  appear  in  proper 
person,  and  he  who  pleads  best  for  him,  shall  be  admitted,  as 
appears  in  33  Hen.  VI.  18  b.  Otherwise  it  is  of  him  who  becomes 
non  compos  mentis,  for  he  shall  appear  by  guardian  if  he  is  within 
age,  and  by  attorney  if  he  is  of  full  age ;  but  yet  as  to  estates  or 
gifts  made  by  them,  they  themselves,  by  any  plea  that  they 
can  plead,  shall  not  avoid  them,  no  less  the  idiot  than 
he  *who  becomes  of  unsound  memory;  and  be  the  [*125a] 
feoffment  or  gift  made  by  them  in  person  or  by  attorney, 
they  themselves  sliall  never  avoid  it  either  by  entry  or  by  action ; 
for  it  appears  by  the  said  maxim,  that  they  cannot  stultify  or  dis- 
voL.  XVI. — 45 
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able  themselves :  for  if  they  shall  avoid  things  which  they  do  by 
attorney,  they  themselves  ought  to  show  that  they  were  then  idiots, 
or  of  unsound  memory :  but  yet  as  to  others,  there  is  a  great  dififer- 
ence  between  an  estate  made  in  person  and  by  attorney ;  for  if  an 
idiot  or  non  compos  mentis  makes  a  feoffment  in  fee  in  person,  and 
dies,  his  heir  within  age,  he  shall  not  be  in  ward,  or  if  he  dies 
without  heir,  the  land  shall  not  escheat  as  is  aforesaid :  but  if 
the  feoffment  is  made  by  letter  of  attorney,  although  the  feoffor 
shall  never  avoid  it,  yet  after  his  death  as  to  all  others  in  judg- 
ment of  law,  the  estate  was  void,  and  therefore  in  such  case, 
if  his  heir  is  within  age,  he  shall  be  in  ward,  or  if  he  dies  with- 
out heir  the  land  shall  escheat,  and  that  is  the  true  reason  of 
the  books  in  7  Hen.  IV.  5  b,  and  7  Hen.  IV.  12.  And  like  the 
case  of  an  infant,  if  he  makes  a  feoffment  in  person,  if  he  dies 
without  heir,  the  land  shall  not  escheat,  but  otherwise  if  it  was 
made  by  letter  of  attorney,  but  the  infant  himself  shall  avoid 
it,  but  so  shall  not  the  others :  but  acts  done  by  matter  of  record, 
as  fines,  recoveries,  judgments,  statutes,  recognisances,  &c.,  shall 
bind  as  well  the  idiot,  as  he  who  becomes  non  compos  mentis,  31 
Ed.  III.,  Saver  Default,  37  (371) ;  1  Mar.  tit.  Dum  fuit  infra  mta- 
tern  7.  Also  of  a  lunatic,  all  acts  which  he  doth  during  his  lunacy, 
are  equivalent  to  acts  done  by  an  idiot,  or  he  who  is  utterly  non 
compos  mentis :  but  acts  done  by  him  inter  lucida  intervalla,  when 
he  is  of  sound  memory  shall  bind  him.  Lastly,  although  he  who  is 
drunk,  is  for  the  time  n^n  compos  mentis,  yet  his  drunkenness  does 
not  extenuate  his  act  or  offence,  nor  turn  to  his  avail :  but  it  is  a 
great  offence  in  itself,  and  therefore  aggravates  his  offence,  and  doth 
not  derogate  from  the  act  which  he  did  during  that  time,  and  that 
as  well  in  cases  touching  his  life,  his  lands,  his  goods,  as  any  other 
thing  that  concerns  him :  when  and  in  what  cases  laches  shall 
prejudice  an  idiot,  or  non  compos  mentis,  some  have  taken  a  differ- 
ence between  a  bar  of  his  right,  and  a  bar  of  his  entry,  for  in  case 
of  bar  of  his  right,  his  laches  shall  not  prejudice  him  :  but  in  such 
special  case,  if  he  becomes  of  unsound  memory,  he  shall  show  that 
he  was  n^n  compos  mentis;  as  if  a  man  non  compos  mentis  is 
disseised,  and  the  disseisor  levies  a  fine,  in  this  case  at  the  common 
law,  although  the  year  and  day  are  past,  yet  he  who  was  non  com- 
pos mentis  shall  not  be  thereby  bound,  but  he  may  well  enter,  and 
that  they  say  is  proved  by  the  statute  De  modo  levandi  fines,  made 
anno  18  Ed.  I.,  which  is  but  a  declaration  of  the  common  law,  sc. 


B.  C.  VOL.  XVI.]  LUNACY.  707 

Ho.  1.  — Beverley's  Case,  4  Go.  Bep.  126  a,  186  b. 

that  a  fine  is  so  high  a  bar,  and  of  so  great  force,  and  of 
so  strong  a  nature  in  *  itself  that  it  bars  not  only  those  [*  125  b] 
who  are  parties  and  privies  to  the  fine  and  their  heirs, 
but  all  other  people  of  the  world  who  are  of  full  age,  out  of  prison, 
and  of  good  memory,  and  within  the  four  seas  the  day  of  the  fine 
levied,  if  they  put  not  in  their  claim  by  their  action  or  entry  in 
the  country  within  the  year  and  the  day ;  by  which  it  appears, 
that  no  laches  of  a  man  non  compos  mentis  shall  bar  him  of  his 
right.  Also  it  appears  by  the  statute  of  4  Hen.  VIL,  cap.  24,  that 
in  such  case,  if  a  man  levies  a  fine  with  proclamations,  and  at  the 
time  of  the  fine  levied,  he  who  has  right  is  7U>n  compos  mentis,  and 
afterwards  he  recovers  his  memory,  in  this  case  he  ought  to  pursue 
his  action,  or  make  his  entry  within  five  years,  after  he  becomes 
of  sound  memory,  and  in  such  case  in  pleading,  he  shall  show,  that 
at  the  time  of  the  fine  levied  he  was  non  compos  mentis,  and  all 
the  special  matter :  but  if  he  who  has  such  right  is  an  idiot,  or 
non  compos  mentis,  and  never  recovers  his  memory,  the  heir  may 
have  his  action,  or  make  his  entry  when  he  will,  for  he  is  excepted 
out  of  the  body  of  the  Act,  and  is  not  bound  to  make  any  entry,  or 
bring  this  action  within  any  time,  but  the  party  himself,  if  he 
recovers  his  memory.  The  same  law,  if  he  who  is  beyond  sea  at 
the  time  of  the  fine  levied,  and  dies,  there  his  heir  may  enter,  or 
bring  his  action  when  he  will;  and  in  such  case  the  lord  by 
escheat  shall  take  advantage  of  non  compos  mentis,  infancy,  impris- 
onment, or  being  beyond  sea,  of  his  tenant :  for  if  there  are  lord 
and  tenant,  and  the  tenant  is  disseised,  and  the  disseisor  levies  a 
fine,  the  disseisee  being  then  within  age,  or  non  compos  mentis,  or 
in  prison,  or  beyond  sea,  and  afterwards  the  disseisor  takes  back 
an  estate  to  himself  in  fee,  and  afterwards  the  disseisee  within  age, 
or  non  compos  mentis,  or  beyond  sea,  or  in  prison,  dies  without  heir, 
the  lord  by  escheat  shall  take  advantage  of  every  of  them  against 
the  disseisor.  So  if  a  collateral  warranty  descends  upon  one  non 
compos  mentis  which  he  might  have  avoided  by  entry:  but  an 
idiot,  or  non  compos  mentis,  by  their  laches  shall  be  barred  of  their 
entry :  and,  therefore,  if  they  are  disseised,  and  the  disseisor  dies 
seised,  it  shall  toll  their  entry:  but  after  their  death  their  heir 
may  enter  and  take  advantage  of  the  infirmity  of  their  ancestor ; 
and  his  laches,  which  shall  prejudice  himself,  shall  not  prejudice 
his  heir  of  his  entry ;  and  all  this  appears  by  Littleton,  lib.  3,  cap. 
Descents,  fol.  25.     For  Littleton  saith,  no  laches  can  be  adjudged 
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by  the  law  in  him  who  has  no  discretion  in  such  case,  sc,  having 
regard  to  his  heir,  and  so  is  the  difference.  As  to  that  which  is 
commonly  objected,  that  the  civil  law,  in  this  point,  is  grounded 
upon  greater  reason  than  the  common  law ;  for  by  the  civil  law,  all 
acts  which  idiots,  or  non  compos  mentis,  do  without  their  tutor,  are 

utterly  void ;  and  this  seems  to  some  more  reasonable 
[*  126  a]   than  the  common  law,  because  he  who  is  an  idiot,  *  or 

7*071  compos  mentis,  wants  discretion  and  understanding, 
and  that  comes  by  the  act  and  visitation  of  God ;  therefore  they 
say  (God  forbid)  that  his  acts  or  laches,  during  that  time,  should 
bind  him;  others  conceive,  that  the  ancient  common  law  agrees 
with  the  civil  law  in  this  case ;  for  Brae  ton,  lib.  3,  fol.  100,  saith, 
furiosics  autem  stipulari  non  potest,  nee  aliquod  negotium  agere,  quia 
non  intelligit  quod  agit :  and  therefore  it  seems  unreasonable  that 
acts  done  by  them  who  have  no  discretion,  nor  the  use  of  reason, 
qui  (as  Bracton  saith)  non  multum  distant  a  brutis  qui  ratione 
carent,  should  bind  themselves ;  and  therefore  it  is  (as  is  commonly 
said)  a  great  defect  in  law,  that  no  tutor  is  assigned  to  them  by 
law,  who  may  protect  them,  and  principally  their  inheritance ;  as 
to  that  it  must  be  known,  that  the  law  of  England  has  provided 
for  them  a  tutor,  and  has  made  provision  for  the  preservation  of 
their  inheritance,  and  their  goods  also,  and  therefore  in  the  case 
of  an  idiot,  or  fool  natural,  for  whom  there  is  no  expectation,  but 
that  he,  during  his  life,  will  remain  without  discretion  and  use  of 
reason,  the  law  has  given  the  custody  of  him,  and  all  that  he  has, 
to  the  King,  who  (as  F.  N.  B.  232,  says)  is  bound  of  right  by  his 
laws  to  defend  his  subjects,  and  their  goods  and  chattels,  lands  and 
tenements ;  and  because  every  subject  is  in  the  King's  protection ; 
an  idiot  who  cannot  defend  or  govern  himself,  nor  order  his  lands 
and  tenements,  goods  and  chattels,  the  King  of  right  ought  to  have 
him,  and  to  order  him,  his  lands,  goods,  and  chattels ;  and  this,  it 
appears,  was  the  common  law ;  for  Britton,  fol.  16,  who  wrote  anno 
5  Ed.  I.,  saith,  that  if  any  heir  is  a  fool  natural,  by  which  he  is 
not  able  to  demand  and  keep  his  inheritance,  &c.,  that  such  heirs 
of  whomsoever  they  hold,  male  or  female,  remain  in  the  cus- 
tody of  the  King,  with  all  their  inheritance;  and  thence  it  fol- 
lows, that  the  stat.  of  Prcerog.  Regis,  cap.  9,  made  in  17  Ed.  IL,  long 
time  after  Britton  wrote,  was  but  a  declaration  of  the  common  law, 
and  therewith  agrees  18  B.  3,  Scire  facias,  10,  where  it  appears  by 
the  said  stat.  Proerog.  Regis :  "  Quod  Kex  habebit  custodiam  terra- 
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rum  fatuorum  naturalium,  capiendo  exitus  earundem  sine  vasto  et 
destructione,  et  inveniet  eis  necessaria  sua  de  cujuscunque  feod* 
terras  illse  fuerint,  et  post  mortem  eorundem  reddat  earn  rectis 
hseredib',  ita  quod  nuUatenus  per  eosdem  fatuos  alienentur,  nee 
quod  eor'  hseredes  exhaeredentur ; "  upon  these  words  I  observe 
.  divers  things :  1.  That  the  law  gives  the  King  but  the  custody  of 
the  lands  of  the  idiot,  that  although  it  continues  during  the  life 
of  the  idiot,  yet  having  but  the  custody,  the  King  has  not  the  free- 
hold in  him,  but  the  freehold  is  in  the  idiot,  for  the  statute  says. 
Quod  post  mortem  eorundem  reddet  ea  rectis  hceredibus,  and  that 
appears  also  in  17  Ed.  III.,  11  and  13  (31)  Ed.  III.;  Saver  de- 
fault, 37.  2.  Although  the  stat.  says,  custodiam  terrarum,  yet  the 
King  shall  have  as  well  the  custody  of  the  body,  and  of  their 
goods  and  chattels,  as  of  the  lands  and  other  hereditaments, 
and  as  well  those  which  he  has  by  purchase,  as  those 
which  he  *  has  as  heirs  by  the  common  law.  3.  That  [*  126  b] 
he  ought  to  be  an  idiot  a  nativitate,  so.  fatuus  Tiatu- 
ralis,  and  not  by  accident  or  infirmity.  4.  That  no  feoffment, 
gift,  lease,  or  release,  that  an  idiot  can  make  of  his  inheritance, 
but  may  be  avoided  during  his  life,  which  appears  by  these  words, 
ita  quod  nullatenics  per  eosdem  fatuos  alienentur,  nee  quod  eorum 
hceredes  exhceredentur :  suppose  then  that  an  idiot,  above  the  age 
of  twenty-one  years,  makes  a  feoffment  in  fee  of  his  inheritance, 
if  you  ask  how  and  in  what  manner  it  may  be  avoided  during 
his  life  ?  I  answer,  that  if  it  is  found  by  office  at  the  King's  suit, 
that  he  was  idiot  a  nativitate,  and  that  he  has  aliened  his  lands, 
then  upon  a  scire  facias  against  the  alienees,  the  land  shall  be 
seised  into  the  King's  hands,  and  thereby  the  inheritance  shall 
be  revested  in  the  idiot,  18  Ed.  III.,  «ci'  fac\  10 ;  32  Ed.  III.,  sc€ 
fac\  106 ;  50  Ass.  2.  For  the  statute  says,  Qtu>d  post  mortem 
eorum  reddat  eam  rectis  hcerediV,  which  the  King  cannot  do, 
neither  can  the  King  have  the  possession  of  the  land  to  his  own 
use,  unless  by  the  office  and  the  seizure  such  conveyance  made  by 
the  idiot  be  destroyed,  and  that  doth  not  impugn  the  said  maxim 
of  the  common  law.  For  in  this  case  the  idiot,  in  no  plea  that  he 
can  plead,  shall  disable  or  stultify  himself :  but  all  this  is  found 
by  office,  by  the  inquisition  and  verdict  of  twelve  men  at  the  King's 
suit,  who  are  not  concluded  to  speak  the  truth ;  and  such  office, 
when  it  is  found,  shall  have  relation  a  tempore  nativitatis,  to  avoid 
all  mean  acts  done  by  the  idiot,  as  feo£fments,  releases,  &c.,  and 
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therewith  agree  23  (32)  Ed.  III.,  &c.,  «ci'  fac\  106,  and  Stamf. 
Praerog.  34  b ;  F.  N.  B.  202  E.  But  notwithstanding  the  words 
of  the  said  Act  are  general  and  emphatical,  nullaterC  alienentur, 
yet  if  he  aliens  by  fine,  or  recovery,  it  shall  bind  him,  as  has  been 
said,  for  the  cause  aforesaid ;  and  so  after  such  oflBce  found,  all 
gifts  made  by  him  of  his  goods  or  chattels,  and  all  bonds  made  by 
such  idiot,  are  utterly  void ;  and  after  such  office  found,  if  the  idiot 
be  sued  in  any  action,  upon  any  bond  or  writing  that  he  has  made, 
the  King  by  his  writ  (so  long  as  the  office  stands  in  force)  reciting 
the  office,  shall  send  a  supersedeas  to  the  Justices  where  the  suit 
is  commenced :  but  the  King  shall  not  have  the  custody  of  the 
land  which  an  idiot  holds  by  copy,  for  that  is  but  an  estate  at 
will  by  the  common  law ;  and  if  the  King  should  have  the  cus- 
tody of  it,  it  would  be  a  great  prejudice  to  the  lord  of  the  manor ; 
but  yet  an  alienation  made  by  an  idiot  of  his  copyhold  after  office 
found  shall  be  avoided,  vide  13  Eliz.,  Dyer,  302.  And  that  the 
King  shall  have  the  protection  of  the  goods  and  chattels  of  an 
idiot,  as  well  as  of  his  lands,  appears  by  F.  N.  B.  232  b,  where  he 
says,  that  if  an  idiot  who  cannot  defend  or  govern  himself,  nor 
order  his  lands,  tenements,  goods,  and  chattels,  the  King  of  right 
ought  to  have  him  in  his  custody,  and  to  protect  him  and  his  lands, 
goods,  and  chattels ;  and  this  appears  also  by  the  writ  in  the  reg'  de 

idiota  inquirendo,  where  it  is  said,  "  Quia  accepimus  quod 
[*  127  a]     J.  de  B.  fatuus  et  ideota  existit,  ita  qd'  regimini  *  sui 

ipsius  terrarum,  tenementorum,  bonorum  et  catallorum 
suor'  non  sufficit,  et  quod  ipse  in  fatuitate  sua  magnam  partem  ter- 
rarum et  tenementor'  suor*  alienavit,  et  etiam  magnam  partem 
honor'  et  catallor*  suor'  dissipavit  in  exhaeredationem  suam,  et 
nostri  prejudic'  manifest',  nos  indemnitati  ipsius  in  hac  parte  pros- 
picere  volentes,"  &c.  By  which  it  appears,  that  by  the  common 
law,  the  King  shall  have  as  great  protection  of  the  goods  and 
chattels  of  an  idiot,  as  of  his  lands,  and  that  as  well  the  consump- 
tion of  his  goods  and  chattels,  as  the  alienation  of  his  lands,  is  to 
be  remedied  and  redressed  by  the  King,  to  whom  the  law  gives  his 
custody  and  protection.  And  as  after  office  found,  he  cannot  alien, 
give,  &c.,  so  alienations,  gifts,  &c.,  made  before  office  found,  shall 
be  avoided  after  office  thereof  found,  as  is  aforesaid,  for  no  laches 
shall  be  accounted  in  the  King,  nor  no  prejudice  thereby  accrue  to 
the  idiot  for  not  suing  of  the  office  before  the  feoffment  or  gift. 
But  if  the  idiot  dies  before  office  found,  after  his  death,  no  office 
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can  be  found  ;  for  the  words  of  the  writ  are,  et  ipsum  tOs  et  modis 
quibuB  super  statu  suo  melius  poteritis  informari  circumspecte 
examinaretis,  &c.,  which  cannot  be  done  when  he  is  dead,  and 
without  office  the  King  cannot  be  entitled,  16  Ed.  III.,  Livery.  30, 
and  then  the  former  differences  as  to  his  lands  and  goods  hold. 
The  same  law,  if  a  man  who  was  of  sound  memory  becomes  non 
compos  mentis,  and  afterwards  aliens  his  land,  or  goods  or  chattels, 
and  afterwards,  by  office  at  the  King's  suit,  it  is  found  that  he  was 
non  compos  mentis,  and  that  he  has  aliened,  &c.,  the  King  shall 
protect  him  who  cannot  protect  himself,  as  is  aforesaid,  and  shall 
take  the  profits  of  his  lands,  and  of  all  that  he  had  (which  the  King 
could  not  do  if  his  alienation  or  gift  should  stand),  and  therewith 
maintain  him  and  his  family,  but  the  King  shall  not  take  any 
part  of  the  said  profits  to  his  own  use ;  and  all  this  appears  by  the 
Stat  of  Proerog,  Reg,  cap.  10,  which  was  but  a  declaration  of  the 
common  law ;  item  Rex  providehit,  &c,  Et  nota  that  the  said  words 
of  F.  N.  B.  232,  that  the  King  is  bound  of  right  by  his  laws  to 
defend  his  subjects,  and  their  goods  and  chattels,  lands  and  tene- 
ments, extend  as  well  to  non  compos  mentis,  as  to  an  idiot ;  but  in 
case  of  non  compos  mentis,  the  King  has  not  any  interest  in  the 
lunatic  (as  he  has  in  the  idiot),  J)ecause  the  lunatic  may  recover 
his  memory  which  he  has  lost,  and  therefore  in  the  case  of  the 
idiot,  the  law  says,  Rex  hahehit  custodiam,  but  in  the  case  of  non 
compos  mentis,  Rex  providebit  And  as  to  alienation  made  by  non 
compos  mentis,  the  words  are  all  one  as  they  are  in  the  case  of  the 
idiot,  sc.  ita  quodprced'  terr*  et  tenementa  infra  prced'  tempus  nulla- 
tenus  alienentur,  and  therefore  after  the  office  found  thereof,  the 
alienation,  gift,  &c.,  of  him  who  is  n^n  compos  mentis  are  in  equal 
case  with  the  alienation  or  gift  of  an  idiot,  and  the  said  words  of 
the  said  writ  in  the  register,  quia  accepimus  quod  J,  de  B,  fatiius  et 
idiota  existit,  <tc.,  extend  as  well  to  non  compos  mentis,  as 
to  a  fool  natural,  *  for  afterwards,  in  the  same  writ,  it  [*127b] 
is  said, "  Diligenter  inquiras  si  idem  J.  fatuus  et  idiota 
sit  necne,  et  si  sit  tunc  utrum  a  nativitate  sua,  an  ab  alio  tempore, 
et  si  ab  alio  tempore,  tunc  a  quo  tempore  et  qualiter  et  quomodo,  et 
si  lucidis  gaudet  intervallis  et  si  idem  J.  in  eodem  statu  existens 
terras  aut  tenementa  aliqua  alienavit  necne,"  &c.  So  that  it 
appears  that  in  judgment  of  law,  fatuus  et  idiota  include  as 
well  7u?7i  compos  mentis,  as  idiota  a  nativitate,  and  therefore  they 
are  in  the  same  case,  as  to  the  alienation  of  their  lands  and  tene- 
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ments,  goods  and  chattels,  Hil.  28  Hen.  VIII. ;  Rot.  401,  in  C.  B.,. 
the  case  was :  in  trespass  quare  clausum  fregity  and  cutting  his- 
trees  in  Paddington,  in  the  county  of  Middlesex,  per  Johan' 
Frauncis  versus  WilV  Holmes^  the  defendant  pleaded,  that  it  was 
found  by  office  before  the  escheator,  in  the  said  county  of  Middle- 
sex, that  the  said  John  Frauncis  was  a  lunatic,  &c.,  and  that  he 
was  seised  in  fee  of  the  land  in  which,  &c.,  wherefore  the  King 
seised  his  person  and  his  land,  and  by  his  letters  patent  granted 
the  rule,  custody,  and  government  of  the  same  person  and  of  his 
lands,  to  the  said  Holmes,  quamdiu  that  the  person  was  lunatic,  to 
take  the  profits  to  his  own  use,  and  so  justified,  and  prayed  in  aid 
of  the  King ;  and  thereupon  it  was  demurred  in  law,  if  he  should 
have  aid  or  not.  And  it  was  adjudged,  that  he  should  not  have 
aid  of  the  King,  for  this  grant  was  utterly  void,  for  the  King  is 
bound  to  keep  the  said  lunatic,  his  wife,  children,  and  household, 
with  the  profits  of  the  land,  and  without  taking  anything  to  his 
own  use,  but  all  to  the  use  of  non  compos  mentis  and  his  family, 
and  all  this  to  the  intent  that  the  King  may  provide,  that  he  who 
wants  reason  shall  not  alien  his  lands,  nor  waste  his  goods ;  and 
the  King,  after  office  found,  has  only  provision,  and  has  not  any 
custody  or  possession  of  the  body  or  lands  of  one  Tion  compos 
mentis,  as  he  has  of  an  idiot,  and  he  has  nothing  to  grant  over : 
but  if  the  King  provides  one  to  have  care  and  charge,  that  he  who 
is  non  compos  mentis,  and  his  family  shall  be  maintained,  and 
that  nothing  shall  be  wasted  ;  or  if  one,  of  his  own  head,  takes  so 
much  upon  himself,  in  this  case  he  is  but  as  bailiff  of  him  who  is 
non  compos  mentis,  and  shall  be  accountable  as  bailiff  to  him  who 
is  non  compos  mentis,  or  to  his  executors  or  administrators ;  and  he 
cannot  cut  down  trees  but  for  necessary  housebote,  ploughbote, 
and  cartbote,  and  to  repair  ancient  pales,  and  all  that  which  a 
bailiff  may  do,  he  may  do,  and  not  otherwise.  And  therewith 
agrees  a  writ  in  the  Register  directed  to  the  sheriff,  diligenter 
inquiras  utrum  J.  de  B,  a  nativitatis  sum  tempore  semper  hactenns 
puris  idiota  existit,  per  quod  custodiam  terrarum  et  tenementorum 
suorum  in  C,  ad  nos  debeat  pertinere,  an  per  infortun*  vel  alio  modo 
inhujusmHufirmitaf  postea  inciderit,  propter  qtu)d  hujusmodi  custo- 
diam ad  nos  pertinere  non  debeat.  And  so  by  these  differ- 
[*  128  a]  ences  annexed  you  will  understand  *  your  books,  18  Ed.  II., 
Fines,  120 ;  3  Ed.  III.,  Tit.  Entry  Congeable,  Statham ; 
3  Ed.  III.,  Formedon, ;  5  Ed.  III.  70 ;  10  Ed.  III.,  scire  facias 
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10;  and  as  well  32  Ed.  III.,  scire  facias,  106;  17  Ass.  17;  17 
Ed.  III.  11 ;  25  Ass.  4;  35  Ass.  10;  50  Ass.  2;  9  Hen.  VI.  6;  39 
Hen.  VI.  24  (42)  ;  12  Ed.  IV.  8. ;  F.  N.  B.  202  ;  and  Stamf.  Prmrog. 
34 ;  Bract,  lib.  2,  fol.  11, 12,  et  lib.  3,  fol.  100 ;  Britton,  foL  66 ;  Brooke^ 
tit.  Dum  fuit  infra  cetatem,  9  ;  and  divers  writs  in  the  Eegister, 

fol. ,  and  which  are  agreeable  with  the   true  reason  of  the 

common  law.  Nota,  reader,  idiota  sive  idiotes,  is  a  Greek  word, 
and  properly  signifies  a  private  man,  who  has  not  any  public  office  ], 
apud  Latinos  accipitur  for  illiterate  and  simple ;  apud  jurisperitos^ 
nostras,  Non  compos  mentis  ;  apud  Anglos,  in  common  speech,  a 
natural  fool :  fatuus  proprii  dicitur  a  fando,  quia  fatur  qd*  puer 
primo  fatur,  id  est,  quia  inepte  loquitur;  sed  apud  jurisperitos^ 
nostros  accipitur  pro  non  compos  mentis,  et  fatuus  dicitur  qui  om^ 
nino  desipit :  stultus  dicitur  a  stupor e,  quia  stultus  est  qui  propter 
stuporem  movetur  ;  levius  est  esse  stultum  quam  fatuum,  sc,  impru- 
dens^  improvidus,  ignorans  mali  et  boni,  Insanus  qui  ahjecta 
ratione  omnia  cum  impetu  et  furore  facit.  Amens  ah  (a)  quce  est 
particula  privativa,  et  mente^  id  est  consilio  et  animo.  Demens,  est 
qui  non  cogitat  quid  agit  aut  loquitur,  (de)  est  particula  privativa,. 
amens  qui  prorsus  insanit ;  Arist.  7.  Ethicorum  amentes  dicuntur 
qui  a  natura,  experti  rationis  solum  sensuum  munus  exequuntur. 

Banks  v.  Ooodfellow. 

L.  B.  5  Q.  B.  549-572  (s.  c.  39  L.  J.  Q.  B.  237 ;  22  L.  T.  813). 

Testamentary  Capacity.  —  Partial  Unsoundness  of  Mind.  —  Mental  [549J 
Delttsians. 

Partial  unsonndness,  not  affectiDg  the  general  faculties,  and  not  operating  on 
the  mind  of  a  testator  in  regard  to  testamentary  disposition,  is  not  sufficient  to 
render  a  person  incapable  of  disposing  of  his  property  hy  will. 

At  a  trial  as  to  the  validity  of  a  will,  in  favour  of  the  testator's  niece,  it  appeared 
that  the  testator  made  the  will  in  1863 ;  he  had  heen  coniiDed  as  a  lunatic,  for 
some  months  in  1841 ;  and  he  remained  subject  to  delusions,  that  he  was  per- 
sonally molested  hy  a  man  who  had  long  been  dead,  and  that  he  was  pursued  by 
evil  spirits  whom  he  believed  to  be  visibly  present ;  and  these  delusions  were 
shown  to  have  existed  between  1841  and  the  date  of  the  will,  and  also  between 
that  date  and  his  death  in  1865.  As  to  the  testator's  general  capacity  to  manage 
his  affairs,  &c.,  the  evidence  was  contradictory;  but  it  was  admitted  that  at 
times  he  was  incapable  of  making  a  will.  The  jury  were  directed  to  consider 
whether,  at  the  time  of  making  the  will,  the  testator  was  capable  of  having  such 
a  knowledge  and  appreciation  of  facts,  and  was  so  far  master  of  his  intentions. 
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free  from  delusions,  as  would  enable  him  to  have  a  will  of  his  own  in  the  disposi- 
tion of  his  property,  and  act  upon  it ;  and  they  were  further  directed  that  the  mere 
fact  of  the  testator's  being  able  to  recollect  things,  or  to  converse  rationally  on 
some  subjects,  or  to  manage  some  business,  would  not  be  sufficient  to  show  he 
was  sane ;  while,  on  the  other  hand,  slowness,  feebleness,  and  eccentricities  would 
not  be  sufficient  to  show  he  was  insane ;  and  that  the  whole  burden  of  showing 
that  the  testator  was  fit  at  the  time  was  on  the  party  claiming  under  the  will. 

Hddf  that  the  direction  was  practically  right;  for  that  it  was  immaterial 
whether  the  delusions  remained  latent  or  not  at  the  time,  if  the  testator  was  other- 
wise competent  to  make  a  will,  as  neither  of  the  delusions — the  dead  man  bt^iug 
in  no  way  connected  with  the  testator — had,  or  could  have  had,  any  influence 
upon  him  in  disposing  of  his  property. 

Ejectment  for  fifteen  messuages  or  dwelling-houses  situate  at 
Keswick. 

The  defendant  defended  for  the  whole. 
[*  550]  *  At  the  trial  before  Brett,  J.,  at  the  Cumberland  Spring 
Assizes,  1869,  it  appeared  that  the  action  was  brought  by 
the  plaintiff,  as  heir-at-law  of  John  Banks,  deceased,  to  try  the 
validity  of  a  will  made  by  the  latter,  on  the  28th  of  December, 
1863,  in  favour  of  Margaret  Goodfellow. 

The  testator  had  an  only  sister  of  the  whole  blood ;  but  she  was 
dead  at  the  time  the  will  was  made,  and  her  only  child,  the  said 
Margaret  Goodfellow,  lived  with  him,  and  was  his  heir-at-law. 
The  testator  had  also  an  only  brother  of  the  half  blood,  Jacob 
Banks,  who  was  also  then  dead ;  he  was  father  of  John  Banks,  the 
plaintiff,  and  of  several  daughters.  The  testator  died,  unmarried, 
on  the  28th  of  July,  1865.  The  will  devised  the  whole  of  the 
testator's  real  and  personal  property  to  Margaret  Goodfellow 
absolutely.  She  died  immarried,  and  under  age,  in  1867.  The 
defendant  was  her  half-brother  and  heir-at-law. 

The  question  at  the  trial  was  the  capacity  of  the  testator  to 
make  a  will  on  the  2nd  of  December,  when  instructions  given  for 
the  will  were  provisionally  executed  as  a  will,  or  on  the  28th  of 
December,  1863,  when  the  formal  will  was  executed.  The  evi- 
dence was  very  long  and  contradictory  on  the  point ;  but  it  was 
admitted  that  at  times  the  testator  was  incapable  of  making  a 
will. 

The  following  is  a  copy  of  the  direction  of  the  learned  Judge  to 
the  jury :  "  It  is  admitted  that  from  time  to  time  the  testator  was 
so  insane  that  he  was  incapable  of  making  a  will.  The  question 
is  whether,  on  the  2nd  of  December,  1863,  or  on  the  28th   of 
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December,  1863,  or  on  both,  the  testator  was  capable  of  having 
such  a  knowledge  and  appreciation  of  facts,  and  was  so  far  master 
of  his  intentions,  free  from  delusions,  as  would  enable  him  to  have 
a  will  of  his  own  in  the  disposition  of  his  property,  and  act  upon 
it  The  mere  fact  of  his  being  able  to  recollect  things,  or  to  con- 
verse rationally  on  some  subjects,  or  to  manage  some  business,  is 
not  sufficient  to  show  he  was  sane.  On  the  other  hand,  slowness, 
feebleness,  and  eccentricities  are  not  sufficient  to  show  he  was 
insane.  The  whole  burden  of  showing  that  the  testator  was  fit  at 
the  time  is  on  the  defendant  in  this  case.  In  order  to  determine 
whether  the  testator  had  a  lucid  interval  when  the  wills  or  either 
of  them  were  made,  it  may  be  important  to  consider  what  was  the 
extent  and  nature  of  his  admitted  general  insanity." 

*The  jury  found  a  verdict  in  favour  of  the  defendant,  [*551] 
saying  the  will  was  a  good  and  valid  will. 

A  rule  was  obtained  for  a  new  trial  on  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  the  weight  of  evidence. 

The  facts  of  the  case,  the  arguments  of  counsel,  and  the  cases 
cited,  fully  appear  in  the  judgment  of  the  Court. 

Jan.  11  and  May  13.  Manisty,  Q.  C,  Aspinall,  Q.  C,  and  Kem- 
play,  for  the  plaintiff. 

Holker,  Q.  C,  and  C.  Hutton,  for  the  defendant. 

Cur,  adv.  vult 

July  6.  The  judgment  of  the  Court  (Cockbtjrn,  CL  J.,  Black- 
burn, Mellor,  and  Hannen,  JJ.)  was  delivered  by 

CocKBURN,  Ch.  J.  —  This  is  an  action  brought  by  the  plaintiff,  as 
heir-at-law  of  John  Banks,  to  try  the  validity  of  a  will  made  by 
the  latter  in  favour  of  one  Margaret  Goodfellow;  of  whom,  she 
having  died  since  the  decease  of  the  testator,  the  defendant  is  the 
heir.  The  question  in  issue  at  the  trial  was  the  capacity  of  the 
testator  to  make  a  will. 

Instructions  for  the  will,  taken  by  the  attorney  who  prepared  it, 
were  signed  by  the  testator  and  attested  by  witnesses  in  his  pres- 
ence, on  the  2nd  of  December,  1863 ;  the  will,  formally  prepared 
from  such  instructions,  was  duly  executed  on  the  28th  of  the  same 
month.  The  question  is,  whether  on  both  or  either  of  those  days 
the  testator  was  of  sound  mind,  so  as  to  be  capable  of  making  a 
will. 

It  is  a  fact  beyond  dispute  that  the  testator,  John  Banks,  had 
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at  former  times  been  of  unsound  mind.  He  had  been  confined,  as^ 
far  back  as  the  year  1841,  in  the  county  lunatic  asylum;  dis- 
charged, after  a  time,  from  the  asylum,  he  remained  subject  to  cer- 
tain fixed  delusions.  He  had  conceived  a  violent  aversion  towards 
a  man  named  Featherstone  Alexander,  and  notwithstanding  the 
death  of  the  latter  some  years  ago,  he  continued  to  believe  that 
this  man  still  pursued  and  molested  him ;  and  the  mere  mention 
of  Featherstone  Alexander's  name  was  sufficient  to  throw  him  into- 
a  state  of  violent  excitement.  He  frequently  believed  that  he  was 
pursued  and  molested  by  devils  or  evil  spirits,  whom  he 
[*  552]  *  believed  to  be  visibly  present.  Besides  these  delusions,, 
which  were  spoken  to  by  two  witnesses  whose  evidence 
was  above  suspicion,  the  one  a  medical  man  who  attended  him: 
from  1856  to  the  end  of  1862,  the  other  the  clergyman  of  the  par- 
ish in  which  the  testator  resided,  there  was  a  body  of  evidence 
which,  if  believed,  was  strong  to  establish  a  case  of  general  insan- 
ity. The  jury,  however,  found  in  favour  of  the  will,  and  therefore 
must  have  believed  this  evidence  to  be  greatly  exaggerated,  or 
must  have  come  to  the  conclusion  that  the  will  was  made  during  a 
lucid  interval. 

From  September,  1863,  he  had  a  succession  of  epileptic  fits,  and 
a  blister  was  applied  to  his  head,  and  the  medical  man  who  at- 
tended him  throughout  this  period,  deposed  that  his  mental  power, 
such  as  it  was,  suffered  from  the  fits,  and  that  he  considered  him 
insane,  and  incapable  of  transacting  business  during  the  whole 
time. 

On  the  other  hand,  it  appeared  that  the  testator  managed  his 
own  money  affairs  (which,  however,  were  on  a  limited  scale),  and 
was  careful  of  his  money.  According  to  the  evidence  of  a  witness 
named  Tolson,  who  had  acted  as  his  agent  in  receiving  the  rents  of 
some  cottage  property  at  Keswick,  amounting  to  about  JE80  a  year, 
the  testator  had  not  only  always  showed  himself  capable  of  trans- 
acting business  with  him,  but  had  also  on  the  last  occasion  of  Tol- 
son's  coming  to  pay  the  rents,  suggested  to  him  to  take  a  lease  of 
the  cottages  in  question,  so  as  to  relieve  him  (the  testator)  from  all 
risk  or  trouble  in  the  matter.  He  had  also  desired  Tolson,  when 
he  came  to  pay  over  the  next  half-year's  rents,  to  bring  with  him  a 
Mr.  Ansell,  an  attorney  of  Keswick,  as  he  wanted  to  see  him  about 
making  a  will.  On  the  2nd  of  December,  1863,  Tolson  went  to 
Arkleby,  where  the  testator  lived,  taking  Ansel  with  him.     On 
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their  arrival,  the  testator,  according  to  the  statement  of  Ansell  and 
Tolson,  told  Ansell  he  wished  to  make  his  will.  He  fetched  from 
his  room  a  will  which  he  had  made  in  1838,  in  favour  of  his  sister, 
who  had  since  died,  and  said  he  wished  to  give  all  his  property  to 
his  niece,  Margaret  Goodfellow,  in  the  same  way.  On  Mr.  Ansell 
asking  who  should  be  the  executors,  the  testator  turned  to  his 
niece,  who  was  present,  and  asked  who  she  thought  should  be 
executors ;  whereupon  she  desired  that  Tolson  should  be  one,  and 
asked  who  should  be  the  other,  when  the  name  of  the  other 
*  executor,  Thirlwall,  was  suggested  by  a  person  present,  [*  553] 
and  assented  to  by  the  testator.  The  instructions  thus 
received  by  Ansell  were  put  down  by  him  on  paper,  and  having 
been  read  over  to  the  testator,  were,  by  the  desire  of  Ansell,  signed 
by  him,  and  his  signature  was  formally  attested  by  two  witnesses, 
so  as  to  make  the  paper  a  suflBcient  and  valid  will,  although  it  was 
intended  that  a  more  formal  document  should  afterwards  be  pre- 
pared and  executed ;  the  reason  given  by  Ansell  for  such  signing 
and  attestation  of  the  instructions  being,  that  he  always  pursued 
this  course  when  his  clients  lived  at  a  distance  from  him,  and  time 
would  be  required  between  the  taking  the  instructions  and  the 
final  completion  of  the  will.  The  distance  between  Keswick  and 
Arkleby  is  about  twenty  miles,  and  the  road  was  said  to  be  bad. 

After  the  matter  of  the  will  had  been  disposed  of,  a  conversation 
took  place  concerning  the  proposed  lease  to  Tolson.  The  testator 
calculated  the  amount  of  the  rents,  and  finding  that  they  came  to 
£80,  offered  Tolson  a  lease  of  the  cottages  for  seven  years,  at  a  rent 
of  X  76  a  year.  This  being  agreed  to  by  Tolson,  Ansell  was  in- 
structed to  prepare  a  lease  on  these  terms ;  and  the  instructions, 
having  been  reduced  to  writing,  were  signed  by  the  testator  and 
Tolson.  After  this,  Tolson  proceeded  to  settle  with  the  testator 
for  the  rents  received  by  him,  which  amounted  to  X40  7s.  4d.  Of 
this  Tolson  produced  £29  in  cash,  and  offered  his  cheque  for  the 
remainder,  but  the  testator  observed  that  a  cheque  would  be  of  no 
use  to  him,  as  there  was  no  bank  near,  and  desired  Tolson  to  pay 
the  balance  into  a  bank  at  Keswick,  at  which  the  testator  had  an 
:account.  After  this,  a  conversation  ensued  with  a  Mrs.  Eoutledge, 
at  whose  house  the  testator  lodged,  as  to  the  amount  which  he 
should  pay  her  weekly  for  his  board  and  lodging  combined,  which, 
if  truly  reported,  tended  strongly  to  show  that  he  was  then  capable 
of  managing  his  affairs. 
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On  the  28th  of  December  Tolson  took  over  the  will  and  lease, 
which  had  been  prepared  by  Ansell,  to  the  testator,  who,  having 
read  them  two  or  three  times,  said  they  were  all  right,  after  which 
both  instruments  were  executed  by  him,  and  the  will  was  duly 
attested. 

The  testator  lived  till  July,  1865.  His  niece,  Margaret  Good- 
fellow,  survived  him,  but  died  in  1867,  under  age  and 
[*554]  unmarried.  *She  was  his  heir-at-law.  He  had  other 
nephews  and  nieces,  to  whom  he  is  said  to  have  been 
attached.  The  effect  of  the  will,  if  valid,  is,  that  the  property 
goes  to  the  defendant,  who  is  no  relation  in  blood  to  the  tes- 
tator, as  the  heir-at-law  of  Margaret  Goodfellow,  instead  of  to 
any  relative  of  the  testator.  This  possible  consequence  of  Mar- 
garet Goodfellow  dying  without  issue  and  intestate  does  not,  how- 
ever, appear  to  have  presented  itself  to  the  mind  of  any  of  the 
parties  at  the  time  of  making  the  will. 

Upon  this  evidence,  the  learned  Judge  left  it  to  the  jury  to  say, 
"whether,  on  the  2nd  of  December,  1863,  or  on  the  28th  of 
December,  1863,  or  on  both,  the  testator  was  capable  of  having 
such  a  knowledge  and  appreciation  of  facts,  and  was  so  far  master 
of  his  intentions,  free  from  delusions,  as  would  enable  him  to  have 
a  will  of  his  own  in  the  disposition  of  his  property,  and  act  upon 
it ;  "  the  learned  Judge  telling  the  jury  that  "  the  mere  fact  of  his 
being  able  to  recollect  things,  or  to  converse  rationally  on  some 
subjects,  or  to  manage  some  business,  would  not  be  sufficient  to 
show  he  was  sane  ;  while,  on  the  other  hand,  slowness,  feebleness, 
and  eccentricities  would  not  be  sufficient  to  show  he  was  insane ; " 
with  the  further  direction  that "  the  whole  burden  of  showing  that 
the  testator  was  fit  at  the  time  was  on  the  defendant."  The  jury 
returned  a  verdict  for  the  defendant,  saying  that  they  found  that 
the  will  "  was  a  good  and  valid  will." 

The  present  rule  was  applied  for  and  obtained  on  two  grounds: 
first,  that  the  Judge  misdirected  the  jury  ;  secondly,  that  the  ver- 
dict was  against  the  weight  of  the  evidence.  The  alleged  misdi- 
rection is  that  the  learned  Judge,  in  leaving  to  the  jury  the  question 
whether  at  the  time  of  making  the  will  the  testator  was  free  from 
delusions,  did  not  proceed  to  tell  them  that  though  the  delusions, 
under  which  the  testator  had  undoubtedly  before  laboured,  might 
not  have  been  present  to  his  mind  at  the  time  of  making  the  will, 
yet,  if  they  were  latent  in  his  mind,  so  that,  if  the  subject  had 
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been  touched  upon,  the  delusions  would  have  recurred,  he  was  of 
unsound  mind  and  therefore  incapable  of  making  a  will. 

We  must  take  it,  for  the  present  purpose,  as  a  fact,  that  the  tes- 
tator, though  generally  of  weak  intellect,  was  able  to  manage  his 
own  affairs,  and,  apart  from  the  delusions  under  which  he  laboured, 
was,  at  all  events  at  the  time  of  executing  one  or  both 
of  the  *  testamentary  instruments  in  question,  of  suffi-  [*  555] 
cient  testamentary  capacity.  We  must  also  take  it  that 
no  delusion  manifested  itself  at  the  time  of  making  the  will.  On 
the  other  hand,  there  is  ample  proof  that  the  delusions  existed  in 
the  interval  between  the  making  of  the  will  and  the  death  of  the 
testator,  as  they  had  done  before;  and  it  is  therefore  quite  pos- 
sible that  these  delusions  may  have  remained,  at  the  time  of  mak- 
ing the  will,  uncured  and  latent  in  the  testator's  mind,  and 
capable  of  being  evoked  and  reproduced  at  any  moment,  if  any- 
thing had  occurred  to  lead  his  thoughts  to  the  subject. 

The  inquiry  not  having  been  directed  to  this  point,  it  is  quite 
possible  that  all  that  the  jury  meant  in  finding  in  the  affirmative 
of  the  question  whether  the  testator  was  "  free  from  delusions  "  at 
the  time  of  making  his  will,  was  that  the  delusions  were  not  pres- 
ent to  his  consciousness,  not  that  they  were  eradicated  from  his 
mind ;  and  that  if  the  question  had  been  specifically  put  to  them 
whether  the  delusions  still  remained  latent  in  the  testator's  mind, 
and  his  mind  was  to  the  extent  of  these  delusions  unsound,  they 
would  have  found  in  the  affirmative. 

It  therefore  becomes  necessary  to  consider  how  far  such  a 
degree  of  unsoundness  of  mind  as  is  involved  in  the  delusions 
under  which  this  testator  laboured  would  be  fatal  to  testamentary 
capacity ;  in  other  words,  whether  delusions  arising  from  mental 
disease,  but  not  calculated  to  prevent  the  exercise  of  the  faculties 
essential  to  the  making  of  a  will,  or  to  interfere  with  the  considera- 
tion of  the  matters  which  should  be  weighed  and  taken  into  ac- 
count on  such  an  occasion,  and  which  delusions  had  in  point  of 
fact  no  influence  whatever  on  the  testamentary  disposition  in 
question,  are  sufficient  to  deprive  a  testator  of  testamentary  capa- 
city and  to  invalidate  a  will. 

We  must  assume,  for  the  present  purpose,  that  the  testator 
laboured  under  the  insane  delusions  ascribed  to  him  ;  but,  on  the 
other  hand,  that  these  delusions  had  not,  nor  were  calculated  to 
have,  any  influence  on  him  in  the  disposal  of  his  property ;  and  that. 
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irrespective  of  these  delusions,  the  state  of  his  mental  faculties 
was  such  as  to  render  him  capable  of  making  a  wilL  For,  what- 
ever may  have  been  the  evidence  as  to  general  insanity,  the  ver- 
dict of  the  jury,  which  there  was  ample  evidence  to 
.[*  556]  support,  and  in  *  which  the  learned  Judge  who  presided 
at  the  trial  states  that  he  concurs,  establishes  that  at  the 
time  of  making  the  will,  irrespectively  of  the  delusions  referred 
to,  the  testator  was  sufficiently  in  possession  of  his  faculties. 

The  question  whether  partial  unsoundness,  not  affecting  the 
general  faculties,  and  not  operating  on  the  mind  of  a  testator  in 
regard  to  the  particular  testamentary  disposition,  will  be  sufficient 
to  deprive  a  person  of  the  power  of  disposing  of  his  property, 
presents  itself  here  for  judicial  decision,  so  far  as  we  are  aware, 
for  the  first  time.  It  is  true  that,  in  the  case  of  Waring  v. 
Waring,  6  Moo.  P.  C.  341,  the  Judicial  Committee  of  the  Privy 
Council,  and,  in  the  more  recent  case  of  Smith  v.  Tebbitt,  L.  R 
1  P.  &  M.  398,  Lord  Penzance,  in  the  Court  of  Probate,  have  laid 
-down  a  doctrine,  according  to  which  any  degree  of  mental  unsound- 
ness, however  slight,  and  however  unconnected  with  the  testament- 
ary disposition  in  question,  must  be  held  fatal  to  the  capacity  of 
a  testator.  But  in  both  these  cases,  as  we  shall  presently  show, 
the  wide  doctrine  embraced  in  the  judgment  was  wholly  unneces- 
sary to  the  decision,  and  we  therefore  feel  ourselves  warranted, 
and  indeed  bound,  to  consider  the  question  as  one  not  concluded 
by  authority,  and  on  which  we  are  called  upon  to  form  our  own 
judgment.  The  question  is  one  of  equal  importance  and  difficulty, 
and  we  have  given  it  our  best  consideration. 

The  text-writers  throw  no  light  upon  the  point  They  content 
themselves  with  stating  in  general  terms  that  to  be  capable  of 
making  a  will  a  man  must  be  of  sound  disposing  mind  and  mem- 
ory, and  that  persons  non  compotes  cannot  make  a  will ;  but  they 
are  silent  as  to  the  degree  of  mental  disturbance  which  will  amount 
to  a  want  of  disposing  mind  and  memory.  The  cases  prior  to 
Waring  v.  Waring  in  which  the  law  on  the  subject  of  mental 
unsoundness,  as  affecting  the  capacity  to  make  a  will,  has  come 
into  question,  are  by  no  means  numerous.  It  may  be  as  well  to 
pass  them  in  review. 

In  Comhe*s  Case,  Moore,  759 ;  s.  c.  8  Vin.  Abr.  43,  No.  22,  it  is 
said  to  have  been  agreed  by  the  Judges,  "that  sane  memory 
for  the  making  of  a  will  is  not  always  where  the  party  can  in 
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some  things  answer  with  sense,  but  he  ought  *  to  have  [*  557] 
judgment  to  discern  and  to  be  of  perfect  memory,  other- 
wise the  will  is  void/*  So,  again,  in  the  Marquis  of  Winchester's 
Case,  6  Co.  Eep.  23,  "  By  the  law,  it  is  not  sufficient  that  the  tes- 
tator be  of  memory,  when  he  makes  the  will,  to  answer  familiar 
and  usual  questions,  but  he  ought  to  have  a  disposing  memory,  so 
as  to  be  able  to  make  a  disposition  of  his  estate  with  understand- 
ing and  reason."  In  the  case  of  Greenwood  v.  Greenwood,  3  Curt. 
App.  XXX,  an  action  brought  to  recover  estates  under  a  will,  the 
validity  of  which  was  disputed,  the  principal  indication  of  insanity 
relied  on  being  a  strange  aversion  on  the  part  of  the  testator 
towards  his  only  brother,  his  heir-at-law,  and  a  groundless  sus- 
picion of  the  latter  having  attempted  to  poison  him,  Lord  Kenyon, 
in  charging  the  jury,  said :  "  I  take  it  a  mind  and  memory  com- 
petent to  dispose  of  property,  when  it  is  a  little  explained,  perhaps 
may  stand  thus,  —  having  that  degree  of  recollection  about  him 
that  would  enable  him  to  look  about  the  property  he  had  to  dis- 
pose of,  and  the  persons  to  whom  he  wished  to  dispose  of  it.  If 
he  had  a  power  of  summoning  up  his  mind,  so  as  to  know  what  his 
property  was,  and  who  those  persons  were  that  then  were  the 
objects  of  his  bounty,  then  he  was  competent  to  make  his  will." 
In  other  cases,  such  as  the  well-known  case  of  Dew  v.  Clark,  3  Add. 
79,  Haggart's  Report  of  Judgment,  p.  19,  the  insane  delusion  had 
a  direct  bearing  on  the  provisions  of  the  will.  In  such  cases,  the 
delusion  being  once  proved,  and  its  connection  with  the  will  being 
manifest,  there  could  be  no  difficulty  in  setting  aside  the  will. 
Cases  of  this  description  afford  little  or  no  assistance  towards  the 
solution  of  the  question  before  us.  Again,  other  cases  occurring 
prior  to  the  case  of  Waring  v.  Waring,  6  Moo.  P,  C.  341,  such  as 
Tlie  Attorney-General  v.  Parnther,  3  Bro.  C.  C.  441,  and  Cartwright 
V.  Cartvrright,  1  Phillim.  90, 100,  had  reference  to  the  efifect  to  be 
given  to  a  lucid  interval  at  the  time  of  making  the  will,  rather 
than  to  the  degree  of  mental  unsoundness  which  would  constitute 
testamentary  incapacity.  The  judgment  in  the  latter  case  is,  how- 
ever, not  unworthy  of  attention.  The  case  was  a  remarkable  one, 
from  the  fact  that  the  will  had  been  made  by  a  person 
actually  confined  in  a  lunatic  asylum,  and  *  who  was  [*  558] 
-undoubtedly  insane  both  before  and  after  the  making  of 
the  will ;  nevertheless  it  was  upheld.  Sir  William  Wynne,  the 
then  Judge  of  the  Prerogative  Court  of  Canterbury,  in  giving  judg- 
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inent,  uses  language  tending  strongly  to  show  that,  in  his  opinion, 
the  rationality  of  the  act  done  affords  an  effectual  test  of  the 
mental  capacity  of  the  party  doing  it.  He  says  (1  Phillips,  at  p. 
100) :  "  I  think  the  strongest  and  best  proof  that  can  arise  as  to  a 
lucid  interval  is  that  which  arises  from  the  act  itself :  that  I  look 
upon  as  the  thing  to  be  first  examined,  and  if  it  can  be  proved  and 
established  that  it  is  a  rational  act  rationally  done,  the  whole  case 
is  proved.  What  can  you  do  more  to  establish  the  act  ?  Because, 
suppose  you  are  able  to  show  that  the  party  did  that  which  appears 
to  be  a  rational  act,  and  it  is  his  own  act  entirely,  nothing  is  left 
to  presumption  in  order  to  prove  a  lucid  interval.  Here  is  a 
rational  act  rationally  done.  In  my  apprehension,  where  you  are 
able  completely  to  establish  that,  the  law  does  not  require  you  to 
go  further,  and  the  citation  from  Swinburne  states  it  to  be  so. 
The  manner  he  has  laid  it  down  is  (it  is  in  the  part  (Swinburne, 
part  ii.  s.  3)  in  which  he  treats  of  what  persons  may  make  a  will)  : 
*  If  a  lunatic  person,  or  one  that  is  beside  himself  at  some  times,  but 
not  continually,  make  his  testament,  and  it  is  not  known  whether 
the  same  were  made  while  he  was  of  sound  mind  and  memory  or 
no,  then,  in  case  the  testament  be  so  conceived  as  thereby  no  argu- 
ment of  frenzy  or  folly  can  be  gathered,  it  is  to  be  presumed  that 
the  same  was  made  during  the  time  of  his  calm  and  clear  inter- 
missions; and  so  the  testament  shall  be  adjudged  good,  yea, 
although  it  cannot  be  proved  that  the  testator  useth  to  have  any 
clear  and  quiet  intermissions  at  all,  yet,  nevertheless,  I  suppose 
that  if  the  testament  be  wisely  and  orderly  framed,  the  same  ought 
to  be  accepted  for  a  lawful  testament.'  Unquestionably,"  Sir 
William  Wynne  continues,  "  there  must  be  a  complete  and  abso- 
lute proof  the  party  who  had  so  framed  it  did  it  without  any 
assistance.  If  the  fact  be  so  that  he  has  done  as  rational  an  act 
as  can  be,  without  any  assistance  from  another  person,  what  there 
is  more  to  be  proved  I  don't  know,  unless  the  gentlemen  could 
prove  by  any  authority,  or  law,  what  the  length  of  the  lucid  inter- 
val is  to  be,  whether  an  hour,  a  day,  or  a  month.  I  know 
[*  559]  no  such  law  as  that.  All  that  is  wanting  is  that  *  it 
should  be  of  suflSoient  length  to  do  the  rational  act 
intended.  I  look  upon  it,  if  you  are  able  to  establish  the  fact  that 
the  act  done  is  perfectly  proper,  and  that  the  party  who  is  alleged 
to  have  done  it  was  free  from  the  disorder  at  the  time,  that  is  com- 
pletely sufficient." 
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Without  going  to  the  length  of  adopting  to  its  full  extent  what 
is  here  said  as  to  the  efifect  of  the  rational  character  of  the  will,  or 
at  all  saying  that  effect  can  be  given  to  the  rationality  of  the  dis- 
position beyond  that  which  is  due  to  it  as  evidence  of  the  sanity  of 
the  testator,  we  advert  to  this  case  and  the  judgment  of  Sir  William 
Wynne  as  showing  that  a  more  indulgent  view  of  the  effect  of  in- 
sanity, as  affecting  testamentary  incapacity,  was  then  taken  than 
has  latterly  prevailed. 

We  come  now  to  the  case  of  Waring  v.  Waring,  6  Moo.  P.  C.  341 
(since  followed  by  that  of  Smith  v.  Tebbitt,  L.  R.  1  P.  &  M.  398),  in 
which  the  doctrine  now  contended  for  on  behalf  of  the  plaintiff 
was  for  the  first  time  laid  down.  It  may  be  shortly  stated  thus : 
To  constitute  testamentary  capacity,  soundness  of  mind  is  indis- 
pensably necessary.  But  the  mind,  though  it  has  various  faculties, 
is  one  and  indivisible.  If  it  is  disordered  in  any  one  of  these 
faculties,  if  it  labours  under  any  delusion  arising  from  such  dis- 
order, though  its  other  faculties  and  functions  may  remain  undis- 
turbed, it  cannot  be  said  to  be  sound.  Such  a  mind  is  unsound, 
and  testamentary  incapacity  is  the  necessary  consequence. 

As  has  already  been  observed,  neither  in  Waring  v.  Waring  nor 
in  Smith  v.  Tebbitt  was  the  doctrine  thus  laid  down  in  any  degree 
necessary  to  the  decision.  Both  these  were  cases  of  general,  not 
of  partial,  insanity ;  in  both  the  delusions  were  multifarious,  and 
of  the  wildest  and  most  irrational  character,  abundantly  indicating 
that  the  mind  was  diseased  throughout  In  both  there  was  an 
insane  suspicion  or  dislike  of  persons  who  should  have  been  objects 
of  affection;  and,  what  is  still  more  important,  in  both  it  was 
palpable  that  the  delusions  must  have  influenced  the  testamentary 
disposition  impugned.  In  both  these  cases,  therefore,  there  existed 
ample  grounds  for  setting  aside  the  will  without  resorting  to  the 
doctrine  in  question.  Unable  to  concur  in  it,  we  have  felt  at 
liberty  to  consider  for  ourselves  the  principle  properly 
applicable*  to  such  a  case  as  the  present.  We  do  not  [*560] 
think  it  necessary  to  consider  the  position  assumed  in 
Waring  v.  Waring,  6  Moo.  P.  C.  341,  that  the  mind  is  one  and  indi- 
visible, or  to  discuss  the  subject  as  matter  of  metaphysical  or  psy- 
chological inquiry.  It  is  not  given  to  man  to  fathom  the  mystery 
of  the  human  intelligence,  or  to  ascertain  the  constitution  of  our 
sentient  and  intellectual  being.  But  whatever  may  be  its  essence, 
every  one  must  be  conscious  that  the  faculties  and  functions  of  the 
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mind  are  various  and  distinct,  as  are  the  powers  and  functions  of 
our  physical  organisation.  The  senses,  the  instincts,  the  affections, 
the  passions,  the  moral  qualities,  the  will,  perception,  thought, 
reason,  imagination,  memory,  are  so  many  distinct  faculties  or  func- 
tions of  the  mind.  The  pathology  of  mental  disease  and  the  experi- 
ence of  insanity  in  its  various  forms  teach  us  that  while,  on  the  one 
hand,  all  the  faculties,  moral  and  intellectual,  may  be  involved  in 
one  common  ruin,  as  in  the  case  of  the  raving  maniac,  in  other 
instances  one  or  more  only  of  these  faculties  or  functions  may  be 
disordered,  while  the  rest  are  left  unimpaired  and  undisturbed ; 
that  while  the  mind  may  be  overpowered  by  delusions  which 
utterly  demoralize  it  and  unfit  it  for  the  perception  of  the  true 
nature  of  surrounding  things,  or  for  the  discharge  of  the  common 
obligations  of  life,  there  often  are,  on  the  other  hand,  delusions, 
which,  though  the  offspring  of  mental  disease  and  so  far  constitut- 
ing insanity,  yet  leave  the  individual  in  all  other  respects  rational, 
and  capable  of  transacting  the  ordinary  affairs  and  fulfilling  the 
duties  and  obligations  incidental  to  the  various  relations  of  life. 
No  doubt  when  delusions  exist  which  have  no  foundation  in 
reality,  and  spring  only  from  a  diseased  and  morbid  condition  of 
the  mind,  to  that  extent  the  mind  must  necessarily  be  taken  to  be 
unsound;  just  as  the  body,  if  any  of  its  parts  or  functions  is 
affected  by  local  disease,  may  be  said  to  be  unsound,  though  all  its 
other  members  may  be  healthy,  and  their  powers  or  functions 
unimpaired.  But  the  question  still  remains,  whether  such  partial 
unsoundness  of  the  mind,  if  it  leaves  the  affections,  the  moral 
sense,  and  the  general  power  of  the  understanding  unaffected,  and 
is  wholly  unconnected  with  the  testamentary  disposition,  should 

have  the  effect  of  taking  away  the  testamentary  capacity. 
[*561]       We  readily  concede  that  where  a  delusion  has  had,  as  in 

the  case  of  Dew  v.  Clark,  3  Add.  79,  and  Haggard's  Eeport 
of  the  Judgment,  or  is  calculated  to  have  had,  an  influence  on  the 
testamentary  disposition,  it  must  be  held  to  be  fatal  to  its  validity. 
Thus  if,  as  occurs  in  a  common  form  of  monomania,  a  man  is 
under  a  delusion  that  he  is  the  object  of  persecution  or  attack, 
and  makes  a  will  in  which  he  excludes  a  child  for  whom  he  ought 
to  have  provided ;  though  he  may  not  have  adverted  to  that  child 
as  one  of  his  supposed  enemies,  it  would  be  but  reasonable  to  infer 
that  the  insane  condition  had  influenced  him  in  the  disposal  of  his 
property.     But,  in  the  case  we  are  dealing  with,  the  delusion  must 
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be  taken  neither  to  have  had  any  influence  on  the  provisions  of  the 
will,  nor  to  have  been  capable  of  having  any ;  and  the  question  is, 
whether  a  delusion,  thus  wholly  innocuous  in  its  results  as  regards 
the  disposition  of  the  will,  is  to  be  held  to  have  the  effect  of  de- 
stroying the  capacity  to  make  one. 

The  state  of  our  own  authorities  being  such  as  we  have  shown, 
we  have  turned  to  the  jurisprudence  of  other  countries,  as  on  a 
matter  of  common  juridical  interest,  to  see  whether  we  could  there 
find  any  assistance  towards  the  solution  of  the  question.  We 
have,  however,  derived  but  little  advantage  from  the  inquiry.  The 
Roman  law,  the  great  storehouse  of  juridical  science,  is  as  vague 
and  general  on  the  subject  as  our  own.  The  madman  (furiosus), 
and  the  person  of  defective  intelligence  (mente  captus),  are  declared 
incapable  of  making  a  testament ;  but  as  to  what  shall  constitute 
madness  or  defectiveness  of  intelligence,  sufficient  to  prevent  the 
exercise  of  the  testamentary  right,  the  authorities  are  silent.  The 
Continental  codes  are  equally  general  in  their  terms,  simply  pro- 
viding, either  that  persons  must  be  of  sound  mind  to  make  a  will, 
or  that  persons  of  unsound  mind  shall  be  disabled  from  doing  so. 
The  older  writers  appear  not  to  have  been  alive  to  the  distinction 
between  total  and  partial  unsoundness  as  affecting  testamentary 
capacity.  In  recent  times,  however,  the  question  has  been  mooted 
by  eminent  and  distinguished  jurists,  but  unfortunately  with  a 
marked  discordance  of  opinion.  M.  Troplong,  in  his  well-known 
work,  "  Le  Droit  Civil  Expliqu^,"  Commentaire  sur  les  donations 
entre  vifs  et  testaments,  tom.  ii.  §§  451-7,  and  M.  Sacase, 
in  a  treatise  *  entitled  "  La  Folic  consid^r^e  dans  ses  Rap-  [*  562] 
ports  avec  la  Capacity  Civile,"  p.  16,  have  adopted  the  doc- 
trine of  the  unity  and  indivisibility  of  the  mind,  and  the  conse- 
quent unsoundness  of  the  whole  if  insane  delusion  anywhere  exist. 
Writers  equally  entitled  to  respect  have  miaintained  the  contrary 
view.  Legrand  du  SauUe,  in  a  very  able  work,  entitled  "  La  Folic 
devant  les  Tribunaux,"  p.  146,  contends  that "  hallucinations  are  not 
a  sufficient  obstacle  to  the  power  of  making  a  will,  if  they  have  ex- 
ercised no  influence  on  the  conduct  of  the  testator,  have  not  altered 
his  natural  affections,  or  prevented  the  fulfilment  of  his  social  and 
domestic  duties ;  while,  on  the  other  hand,  the  will  of  a  person 
affected  by  insane  delusion  ought  not  to  be  admitted  if  he  has  dis- 
inherited his  family  without  cause,  or  looked  on  his  relations  as 
enemies,  or  accused  them  of  seeking  to  poison  him,  or  the  like.     In 
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all  such  cases,  where  the  delusion  exercises  a  fatal  influence  on  the 
acts  of  the  person  affected,  the  condition  of  the  testamentary  power 
fails :  the  will  of  the  party  is  no  longer  under  the  guidance  of  rea- 
son, it  becomes  the  creature  of  the  insane  delusion."  M.  Demo- 
lombe,  in  his  great  work,  the  "  Cours  de  Code  Napoldon"  (Traits  des 
donations  entre  vifs  et  testaments,  liv.  iii.  tit.  2,  ch.  ii.  §  339.  Vol. 
i.  p.  369),  M.  Castlenau,  in  his  treatise,  "Sur  Tlnterdiction  des 
Ali^n^s,"  and  Hoflfbauer,  in  his  remarkable  work  on  Medical  Juris- 
prudence relating  to  Insanity,  have  maintained  the  doctrine  that 
monomania,  or  partial  insanity,  not  affecting  the  testamentary  dis- 
position, does  not  take  away  the  testamentary  capacity.  Mazzoni, 
in  a  recent  work,  entitled  "  Instituzioni  di  diritto  civile  Italiano," 
Liv.  iii.  tit.  2,  s.  3,  lays  it  down  that  "  monomania  is  not  an  un- 
soundness of  mind  which  absolutely  and  necesvsarily  takes  away 
testamentary  capacity,  as  the  monomaniac  may  have  the  perfect 
exercise  of  his  faculties  in  respect  of  all  subjects  beyond  the  sphere 
of  the  partial  derangement." 

None  of  these  writers,  however,  have  gone  very  deeply  into  the 
subject,  or  considered  it  with  reference  to  the  principles  on  which 
mental  alienation  should  be  held  to  form  a  ground  for  taking  away 
testamentary  capacity.  The  older  jurists  were  content  to  say  that  an 
insane  person  was  incapable  of  making  a  testament,  because 
[*  563]  he  has  no  mind,  quia  mente  caret,  as  it  is  said  in  the  *  In- 
stitutes (Instit.  lib.  ji.  tit.  12,  §  1)  ;  or  because  he  could  not 
have  a  will,  and  therefore  was  incapable  of  declaring  his  ultimate 
will  as  to  the  disposal  of  his  property,  —  positions  obviously  un- 
satisfactory when  the  fact  becomes  recognized  that  a  man  may 
labour  under  harmless  delusions,  which  leave  the  other  faculties 
of  his  mind  unaffected,  and  leave  him  free  to  make  a  disposition 
of  his  property  uninfluenced  by  their  existence.  In  our  day  the 
doctrine  has  sprung  up  of  the  unity  and  indivisibility  of  the  mind, 
but  the  ground  on  which  insanity  should  cause  incapacity  appears 
to  have  been  overlooked  in  the  reasoning  on  which  it  is  founded. 
It  is  important  to  recall  it. 

The  law  of  every  civilized  people  concedes  to  the  owner  of  prop- 
erty the  right  of  determining  by  his  last  will,  either  in  whole  or 
in  part,  to  whom  the  effects  which  he  leaves  behind  him  shall 
pass.  Yet  it  is  clear  that,  though  the  law  leaves  to  the  owner  of 
property  absolute  freedom  in  this  ultimate  disposal  of  that  of  which 
he  is  thus  enabled  to  dispose,  a  moral  responsibility  of  no  ordinary 
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importance  attaches  to  the  exercise  of  the  right  thus  given.  The 
instincts  and  affections  of  mankind,  in  the  vast  majority  of  in- 
stances, will  lead  men  to  make  provision  for  those  who  are  the 
nearest  to  them  in  kindred  and  who  in  life  have  been  the  objects 
of  their  affection.  Independently  of  any  law,  a  man  on  the  point 
of  leaving  the  world  would  naturally  distribute  among  his  chil- 
dren or  nearest  relatives  the  property  which  he  possessed.  The 
same  motives  will  influence  him  in  the  exercise  of  the  right  of 
disposal  when  secured  to  him  by  law.  Hence  arises  a  reasonable 
and  well  warranted  expectation  on  the  part  of  a  man's  kindred 
surviving  him,  that  on  his  death  his  effects  shall  become  theirs, 
instead  of  being  given  to  strangers.  To  disappoint  the  expectation 
thus  created  and  to  disregard  the  claims  of  kindred  to  the  inheri- 
tance is  to  shock  the  common  sentiments  of  mankind,  and  to  vio- 
late what  all  men  concur  in  deeming  an  obligation  of  the  moral 
law.  It  cannot  be  supposed  that,  in  giving  the  power  of  testa- 
mentary disposition,  the  law  has  been  framed  in  disregard  of  these 
considerations.  On  the  contrary,  had  they  stood  alone,  it  is  prob- 
able that  the  power  of  testamentary  disposition  would  have  been 
withheld,  and  that  the  distribution  of  property  after  the  owner's 
death  would  have  been  uniformly  regulated  by  the  law 
itself.  But  *  there  are  other  considerations  which  turn  [*  564] 
the  scale  in  favour  of  the  testamentary  power.  Among 
those,  who,  as  a  man's  nearest  relatives,  would  be  entitled  to  share 
the  fortune  he  leaves  behind  him,  some  may  be  better  provided 
for  than  others ;  some  maybe  more  deserving  than  others;  some 
from  age,  or  sex,  or  physical  infirmity,  may  stand  in  greater  need 
of  assistance.  Friendship  and  tried  attachment,  or  faithful  service, 
may  have  claims  that  ought  not  to  be  disregarded.  In  the  power 
of  rewarding  dutiful  and  meritorious  conduct,  paternal  authority 
finds  a  useful  auxiliary;  age  secures  the  respect  and  attentions 
which  are  one  of  its  chief  consolations.  As  was  truly  said  by 
Chancellor  Kent,  in  Van  Alst  v.  Hunter,  5  Johnson  N.  Y.  Ch.  Rep, 
at  p.  159,  "  It  is  one  of  the  painful  consequences  of  extreme  old 
age  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left  solitary 
and  neglected.  The  control  which  the  law  still  gives  to  a  man 
over  the  disposal  of  his  property  is  one  of  the  most  eflBcient  means 
which  he  has  in  protracted  life  to  command  the  attentions  due  to 
his  infirmities."  For  these  reasons  the  power  of  disposing  of  prop- 
erty in  anticipation  of  death  has  ever  been  regarded  as  one  of  the 
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most  valuable  of  the  rights  incidental  to  property,  while  there  can 
be  no  doubt  that  it  operates  as  a  useful  incentive  to  industry  in 
the  acquisition  of  wealth,  and  to  thrift  and  frugality  in  the  enjoy- 
ment of  it.  The  law  of  every  country  has  therefore  conceded  to 
the  owner  of  property  the  right  of  disposing  by  will  either  of  the 
whole,  or,  at  all  events,  of  a  portion,  of  that  which  he  possesses. 
The  Roman  law,  and  that  of  the  Continental  nations  which  have 
followed  it,  have  secured  to  the  relations  of  a  deceased  person  in 
the  ascending  and  descending  line  a  fixed  portion  of  the  inheri- 
tance. The  English  law  leaves  everything  to  the  unfettered  dis- 
cretion of  the  testator,  on  the  assumption  that,  though  in  some 
instances  caprice,  or  passion,  or  the  power  of  new  ties,  or  artful 
contrivance,  or  sinister  influence,  may  lead  to  the  neglect  of  claims 
that  ought  to  be  attended  to,  yet  the  instincts,  affections,  and 
common  sentiments  of  mankind  may  be  safely  trusted  to  secure, 
on  the  whole,  a  better  disposition  of  the  property  of  the  dead, 
and  one  more  accurately  adjusted  to  the  requirements  of  each 
particular  case,  than  could  be  obtained  through  a  distribution 
prescribed  by  the  stereotyped  and  inflexible  rules  of   a  general 

law. 
[*  565]  *  It  is  unnecessary  to  consider  whether  the  principle  of 
the  foreign  law  or  that  of  pur  own  is  the  wiser.  It  is 
obvious,  in  either  case,  that  to  the  due  exercise  of  a  power  thus 
involving  moral  responsibility,  the  possession  of  the  intellectual 
and  moral  faculties  common  to  our  nature  should  be  insisted  on  as 
an  indispensable  condition.  It  is  essential  to  the  exercise  of  sucli 
a  power  that  a  testator  shall  understand  the  nature  of  the  act  and 
its  effects ;  shall  understand  the  extent  of  the  property  of  which 
he  is  disposing;  shall  be  able  to  comprehend  and  appreciate  the 
claims  to  which  he  ought  to  give  effect ;  and,  with  a  view  to  the 
latter  object,  that  no  disorder  of  the  mind  shall  poison  his  affections, 
pervert  his  sense  of  right,  or  prevent  the  exercise  of  his  natural 
faculties  —  that  no  insane  delusion  shall  influence  his  will  in  dis- 
posing of  his  property  and  bring  about  a  disposal  of  it  which,  if 
the  mind  had  been  sound,  would  not  have  been  made. 

Here,  then,  we  have  the  measure  of  the  degree  of  mental  power 
which  should  be  insisted  on.  If  the  human  instincts  and  affec- 
tions, or  the  moral  sense,  become  perverted  by  mental  disease ;  if 
insane  suspicion,  or  aversion,  take  the  place  of  natural  affection ; 
if  reason  and  judgment  are  lost,  and  the  mind  becomes  a  prey  to 
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insane  delusions  calculated  to  interfere  with  and  disturb  its  func- 
tions, and  to  lead  to  a  testamentary  disposition,  due  only  to  their 
baneful  influence — in  such  a  case  it  is  obvious  that  the  condition 
of  the  testamentary  power  fails,  and  that  a  will  made  under  such 
circumstances  ought  not  to  stand.  But  what  if  the  mind,  though 
possessing  sufficient  power,  undisturbed  by  frenzy  or  delusion,  ta 
take  into  account  all  the  considerations  necessary  to  the  proper 
making  of  a  will,  should  be  subject  to  some  delusion,  but  such 
delusion  neither  exercises  nor  is  calculated  to  exercise  any  influ- 
ence  on  the  particular  disposition,  and  a  rational  and  proper  will  i& 
the  result,  ought  we,  in  such  case,  to  deny  to  the  testator  the 
capacity  to  dispose  of  his  property  by  will? 

It  must  be  borne  in  mind  that  the  absolute  and  uncontrolled 
power  of  testamentary  disposition  conceded  by  the  law  is  founded 
on  the  assumption  that  a  rational  will  is  a  better  disposition  than 
any  that  can  be  made  by  the  law  itself.  If  therefore,  though 
mental  disease  may  exist,  it  presents  itself  in  such  a  degree  and 
form  as  not  to  interfere  with  the  capacity  to  make  a  ra- 
tional disposal  *  of  property,  why,  it  may  be  asked,  should  [*  566J 
it  be  held  to  take  away  the  right  ?  It  cannot  be  the  object 
of  the  legislator  to  aggravate  an  affliction  in  itself  so  great  by  the 
deprivation  of  a  right  the  value  of  which  is  universally  felt  and 
acknowledged.  If  it  be  conceded,  as  we  think  it  must  be,  that  the 
only  legitimate  or  rational  ground  for  denying  testamentary  capac- 
ity to  persons  of  unsound  mind  is  the  inability  to  take  into  account 
and  give  due  effect  to  the  considerations  which  ought  to  be  present 
to  the  mind  of  a  testator  in  making  his  will,  and  to  influence  his 
decision  as  to  the  disposal  of  his  property,  it  follows  that  a  degree 
or  form  of  unsoundness  which  neither  disturbs  the  exercise  of  the 
faculties  necessary  for  such  an  act,  nor  is  capable  of  influencing 
the  result,  ought  not  to  take  away  the  power  of  making  a  will,  or 
place  a  person  so  circumstanced  in  a  less  advantageous  position 
than  others  with  regard  to  this  right. 

It  may  be  here  not  unimportant  to  advert  to  the-  law  relating  to 
unsoundness  of  mind  arising  from  another  cause,  —  namely,  from 
want  of  intelligence  occasioned  by  defective  organisation,  or  by 
supervening  physical  infirmity  or  the  decay  of  advancing  age,  as 
distinguished  from  mental  derangement,  such  defect  of  intelligence 
being  equally  a  cause  of  incapacity.  In  these  cases  it  is  admitted 
on  all  hands  that  though  the  mental  power  may  be  reduced  below 
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the  ordinary  standard,  yet  if  there  be  suflBlcient  intelligence  to 
understand  and  appreciate  the  testamentary  act  in  its  different 
bearings,  the  power  to  make  a  will  remains.  It  is  enough  if,  to 
use  the  words  of  Sir  Edward  Williams,  in  his  work  on  Executors, 
"  the  mental  faculties  retain  sufficient  strength  fully  to  comprehend 
the  testamentary  act  about  to  be  done."  Williams  on  Executors, 
6th  ed.  vol.  1,  p.  37,  n.  (x),  "  Non  sani  tan  turn,"  says  Voet  in  his 
Commentary  on  the  Pandects,  Lib.  28,  tit.  i.  s.  36,  founding  him- 
self on  the  language  of  the  Code,  Book  6,  tit.  23, 1.  15,  "  sed  et  in 
agone  mortis  positi,  seminece  ac  balbutiente  lingua  voluntatem 
promentes,  recte  testamenta  condunt,  si  modo  mente  adhuc  va- 
leant." 

This  part  of  the  law  has  been  extremely  well  treated  in  more 
than  one  case  in  the  American  Courts. 

In  the  case  of  Harrison  v.  Rowan,  3  Washington,  at  p.  585, 
referred  to  in  Sloan  v.  Maxwell,  2  H.  W.  Green  (New 
[*  567]  Jersey  Ch.  Eep.),  at  p.  570,  in  the  United  States  *  Circuit 
Court  for  the  district  of  New  Jersey,  the  law  was  thus 
laid  down  by  the  presiding  Judge :  "  As  to  the  testator's  capacity, 
he  must,  in  the  language  of  the  law,  have  a  sound  and  disposing 
mind  and  memory.  In  other  words,  he  ought  to  be  capable  of 
making  his  will  with  an  understanding  of  the  nature  of  the  busi- 
ness in  which  he  is  engaged,  a  recollection  of  the  property  he 
means  to  dispose  of,  of  the  persons  who  are  the  objects  of  his 
bounty,  and  the  manner  in  which  it  is  to  be  distributed  between 
them.  It  is  not  necessary  that  he  should  view  his  will  with  the 
eye  of  a  lawyer,  and  comprehend  its  provisions  in  their  legal  form. 
It  is  sufficient  if  he  has  such  a  mind  and  memory  as  will  enable 
him  to  understand  the  elements  of  which  it  is  composed,  and  the 
disposition  of  his  property  in  its  simple  forms.  In  deciding  upon 
the  capacity  of  the  testator  to  make  his  will,  it  is  the  soundness  of 
the  mind,  and  not  the  particular  state  of  the  bodily  health,  that  is 
to  be  attended  to ;  the  latter  may  be  in  a  state  of  extreme  imbecil- 
ity, and  yet  he  may  possess  sufficient  understanding  to  direct  how 
his  property  shall  be  disposed  of ;  his  capacity  may  be  perfect  to 
dispose  of  his  property  by  will,  and  yet  very  inadequate  to  the 
management  of  other  business,  as,  for  instance,  to  make  contracts 
for  the  purchase  or  sale  of  property.  For  most  men,  at  different 
periods  of  their  lives,  have  meditated  upon  the  subject  of  the  dis- 
position of  their  property  by  will,  and  when  called  upon  to  have 
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their  intentions  committed  to  writing,  they  find  much  less  diffi- 
culty in  declaring  their  intentions  than  they  could  in  comprehend- 
ing business  in  some  measure  new.'* 

In  the  case  of  Den  v.  Vancleve,  2  Southard,  at  p.  660,  the  law 
was  thus  stated :  "  By  the  terms  '  a  sound  and  disposing  mind  and 
memory '  it  has  not  been  understood  that  a  testator  must  possess 
these  qualities  of  the  mind  in  the  highest  degree ;  otherwise,  very 
few  could  make  testaments  at  all ;  neither  has  it  been  understood 
that  he  must  possess  them  in  as  great  a  degree  as  he  may  have 
formerly  done ;  for  even  this  would  disable  most  men  in  the  decline 
of  life ;  the  mind  may  have  been  in  some  degree  debilitated,  the 
memory  may  have  become  in  some  degree  enfeebled ;  and  yet  there 
may  be  enough  left  clearly  to  discern  and  discreetly  to  judge  of  all 
those  things,  and  all  those  circumstances,  which  enter  into 
the  nature  of  a  rational,  *  fair,  and  just  testament.  But  if  [*  568] 
they  have  so  far  failed  as  that  these  cannot  be  discerned 
and  judged  of,  then  he  cannot  be  said  to  be  of  sound  and  disposing 
mind  and  memory." 

In  the  subsequent  case  of  Stevens  v.  Vancleve,  4  Washington,  at 
p.  267,  it  is  said :  "  The  testator  must,  in  the  language  of  the  law, 
be  possessed  of  sound  and  disposing  mind  and  memory.  He  must 
have  memory  ;  a  man  in  whom  the  faculty  is  totally  extinguished 
cannot  be  said  to  possess  understanding  to  any  degree  whatever,  or 
for  any  purpose.  But  his  memory  may  be  very  imperfect ;  it  may 
be  greatly  impaired  by  age  or  disease ;  he  may  not  be  able  at  all 
times  to  recollect  the  names,  the  persons,  or  the  families  of  those 
with  whom  he  had  been  intimately  acquainted ;  may  at  times  ask 
idle  questions,  and  repeat  those  which  had  before  been  asked  and 
answered,  and  yet  his  understanding  may  be  sufficiently  sound  for 
many  of  the  ordinary  transactions  of  life.  He  may  not  have  suffi- 
cient strength  of  memory  and  vigour  of  intellect  to  make  and  to 
digest  all  the  parts  of  a  contract,  and  yet  be  competent  to  direct 
the  distribution  of  his  property  by  will.  This  is  a  subject  which 
he  may  possibly  have  often  thought  of,  and  there  is  probably  no 
person  who  has  not  arranged  such  a  disposition  in  his  mind  before 
he  committed  it  to  writing.  The  question  is  not  so  much  what 
was  the  degree  of  memory  possessed  by  the  testator  ?  as  this :  Had 
he  a  disposing  memory  ?  was  he  capable  of  recollecting  the  prop- 
erty he  was  about  to  bequeath ;  the  manner  of  distributing  it ;  and 
the  objects  of  his  bounty?    To  sum  up  the  whole  in  the  most 
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simple  and  intelligible  form,  were  his  mind  and  memory  sufficiently 
sound  to  enable  him  to  know  and  to  understand  the  business  in 
which  he  was  engaged  at  the  time  he  executed  his  will  ? " 

This  view  of  the  law  is  fully  adopted  by  the  Court  in  the  case  of 
Sloan  V.  Maxwell,  2  H.  W.  Green  (N.  J.  Chan.  R),  563,  and  is  there 
stated  to  have  been  approved  by  Chancellor  Vroom  in  a  case  as  to 
the  will  of  Tace  Walleuje,  which,  however,  is  not  reported.  It 
appears  to  have  had  the  sanction  of  Chancellor  Kent,  in  the  case 
of  Van  Alst  v.  Hunter ^  5  Johnson  N.  Y.  Ch.  Kep.,  at  p.  159,  already 
referred  to. 

In  a  case  of  Harwood  v.  Baker,  3  Moo.  P.  C.  282, 
[*  569]  before  the  Judicial  Committee  *  of  the  Privy  Council,  in 
which  case  a  will  had  been  executed  by  a  testator  on  his 
deathbed,  in  favour  of  a  second  wife,  to  the  exclusion  of  the  other 
members  of  his  family,  he  being  in  a  state  of  weakened  and  im- 
paired capacity  from  disease  producing  torpor  of  the  brain,  and 
rendering  his  mind  incapable  of  exertion  unless  roused,  Erskine,  J.,. 
delivered  the  judgment  of  the  Court  in  these  terms  (3  Moo.  P.  C. 
at  p.  291)  :  "  Their  Lordships  are  of  opinion  that,  in  order  to  con- 
stitute a  sound  disposing  mind,  a  testator  must  not  only  be  able  to 
understand  that  he  is  by  his  will  giving  the  whole  of  his  property 
to  one  object  of  his  regard,  but  he  must  also  have  capacity  to  com- 
prehend the  extent  of  his  property,  and  the  nature  of  the  claims  of 
others,  whom  by  his  will  he  is  excluding  from  all  participation  in 
that  propei^ty ;  and  that  the  protection  of  the  law  is  in  no  cases 
more  needed  than  it  is  in  those  where  the  mind  has  been  too  much 
enfeebled  to  comprehend  more  objects  than  one;  and  more  es- 
pecially when  that  one  object  may  be  so  forced  upon  the  attention 
of  the  invalid  as  to  shut  out  all  others  that  might  require  consider- 
ation. And,  therefore,  the  question  which  their  Lordships  pro- 
pose to  decide  in  this  case  is,  not  whether  Mr.  Baker  knew,  when 
he  executed  this  will,  that  he  was  giving  all  his  property  to  his 
wife,  and  excluding  all  his  other  relations  from  any  share  in  it, 
but  whether  he  was  at  that  time  capable  of  recollecting  who  those 
relations  were,  of  understanding  their  respective  claims  upon  his 
regard  and  bounty,  and  of  deliberately  forming  an  intelligent  pur- 
pose of  excluding  them  from  any  share  of  his  property.  If  he  had 
not  the  capacity  required,  the  propriety  of  the  disposition  made  by 
the  will  is  a  matter  of  no  importance.  If  he  had  it,  the  injustice 
of  the  exclusion  would  not  aflfect  the  validity  of  the  disposition. 
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though  the  justice  or  injustice  of  the  disposition  might  cast  down 
some  light  upon  the  question  as  to  his  capacity." 

From  this  language  it  is  to  be  inferred  that  the  standard  of 
■capacity  in  cases  of  impaired  mental  power  is,  to  use  the  words  of 
the  judgment,  the  capacity  on  the  part  of  the  testator  to  compre- 
hend the  extent  of  the  property  to  be  disposed  of,  and  the  nature 
of  the. claims  of  those  he  is  excluding.  Why  should  not  this 
standard  be  also  applicable  to  mental  unsoundness  produced  by 
mental  disease  ? 

It  may  be  said  that  the  analogy  between  the  two  cases 
is  imperfect ;  *  that  there  is  an  essential  difference  between  [*  570] 
unsoundness  of  mind  arising  from  congenital  defect,  or 
supervening  infirmity,  and  the  perversion  of  thought  and  feeling 
produced  by  mental  disease,  the  latter  being  far  more  likely  to 
give  rise  to  an  inofficious  will  than  the  mere  deficiency  of  mental 
power.  This  is,  no  doubt,  true,  but  it  becomes  immaterial  on  the 
hypothesis  that  the  disorder  of  the  mind  has  left  the  faculties,  on 
which  the  proper  exercise  of  the  testamentary  power  depends, 
unaffected,  and  that  a  rational  will,  uninfluenced  by  the  mental 
disorder,  has  been  the  result 

It  is  said,  indeed,  by  those  who  insist  that  any  degree  of  un- 
.soundness  should  suffice  to  take  away  testamentary  capacity,  that 
where  insane  delusion  has  shown  itself,  it  is  always  possible,  and 
indeed  may  be  assumed  to  be  probable,  that  a  greater  degree  of 
mental  unsoundness  exists  than  has  actually  become  manifest. 
But  this  view,  which  is  by  no  means  universally  admitted,  is 
unsupported  by  proof,  and  must  be  looked  upon  as  matter  of 
speculative  opinion.  It  seems  unreasonable  to  deny  testamen- 
tary capacity  on  the  speculative  possibility  of  unsoundness  which 
has  failed  to  display  itself,  and  which,  if  existing  in  a  latent  and 
undiscovered  form,  would  be  little  likely  to  have  any  influence  on 
the  disposition  of  the  will.  No  doubt,  where  the  fact  that  the  tes- 
tator has  been  subject  to  any  insane  delusion  is  established,  a  will 
should  be  regarded  with  great  distrust,  and  every  presumption 
should  in  the  first  instance  be  made  against  it.  Where  insane 
delusion  has  once  been  shown  to  have  existed,  it  may  be  difficult 
to  say  whether  the  mental  disorder  may  not  possibly  have  ex- 
tended beyond  the  particular  form  or  instance  in  which  it  has 
manifested  itself.  It  may  be  equally  difficult  to  say  how  far  the 
•delusion  may  not  have  influenced  the  testator  in  the  particular 
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disposal  of  his  property.  And  the  presumption  against  a  will 
made  under  such  circumstances  becomes  additionally  strong  where 
the  will  is,  to  use  the  term  of  the  civilians,  an  inofficious  one,  that 
is  to  say,  one  in  which  natural  afifection  and  the  claims  of  near 
relationship  have  been  disregarded.  But  where  in  the  result  a 
jury  are  satisfied  that  the  delusion  has  not  affected  the  general 
faculties  of  the  mind,  and  can  have  had  no  effect  upon  the  will, 
we  see  no  sufficient  reason  why  the  testator  should  be  held  to 
have  lost  his  right  to  make  a  will,  or  why  a  will  made  under 
such  circumstances  should  not  be  upheld.  Such  an  in- 
[*  571]  quiry  *  may  involve,  it  is  true,  considerable  difficulty 
and  require  much  nicety  of  discrimination,  but  we  see  no 
reason  to  think  that  it  is  beyond  the  power  of  judicial  investiga- 
tion and  decision,  or  may  not  be  disposed  of  by  a  jury  directed  and 
guided  by  a  Judge.  In  the  case  before  us  two  delusions  disturbed 
the  mind  of  the  testator,  the  one  that  he  was  pursued  by  spirits, 
the  other  that  a  man  long  since  dead  came  personally  to  molest 
him.  Neither  of  these  delusions  —  the  dead  man  not  having 
been  in  any  way  connected  with  him  —  had,  or  could  have  had, 
any  influence  upon  him  in  disposing  of  his  property.  The  will, 
though  in  one  sense  an  idle  one,  inasmuch  as  the  object  of  his 
bounty  was  his  heir-at-law,  and  therefore  would  have  taken  the 
property  without  its  being  devised  to  her,  was  yet  rational  in 
this,  that  it  was  made  in  favour  of  a  niece,  who  lived  with  him, 
and  who  was  the  object  of  his  affection  and  regard.  And  we  must 
take  it  on  the  finding  of  the  jury  that  irrespectively  of  the  ques- 
tion of  these  dormant  delusions,  the  testator  was  in  possession  of 
his  faculties  when  the  will  was  executed. 

Under  these  circumstances,  we  see  no  ground  for  holding  the 
will  to  be  invalid.  If,  indeed,  it  had  been  possible  to  connect 
the  dispositions  of  the  will  with  the  delusions  of  the  testator, 
the  form  in  which  the  case  was  left  to  the  jury  might  have  been 
open  to  exception.  It  may  be,  as  was  contended  on  the  part  of 
the  plaintiff,  that  in  a  case  of  unsoundness,  founded  on  delusion, 
but  which  delusion  was  not  manifested  at  the  time  of  making 
the  will,  it  is  a  question  for  the  jury  whether  the  delusion  was 
not  latent  in  the  mind  of  the  testator.  But,  then,  for  the  reasons 
we  have  given  in  the  course  of  this  judgment,  we  are  of  opinion 
that  a  jury  should  be  told,  in  such  a  case,  that  the  existence  of  a 
delusion,  compatible  with  the  retention  of  the  general  powers  and 


R.  C.  VOL.  XVI.]       "  LUNACY.  735 

Koi.  1,  2.  —  Beverley's  Case ;  Banks  ▼.  Gk)odfellow.  —  Kotes. 

faculties  of  the  mind,  will  not  be  suflBlcient  to  overthrow  the  will, 
unless  it  were  such  as  was  calculated  to  influence  the  testator  in 
making  it. 

This,  in  effect,  disposes  of  the  question  of  misdirection.  As,  for 
the  reasons  we  have  given,  we  are  of  opinion  that  if  the  testator 
was,  at  the  time  of  making  the  will,  of  capacity  to  make  a  will 
as  defined  by  the  learned  Judge,  the  existence  of  mental  dise^e, 
if  latent,  so  as  to  leave  him  free  from  the  consciousness  and 
influence  of  delusion,  there  having  been  a  total  absence  of  all 
connection  between  the  delusion  and  the  will,  would  not 
overthrow  the  will,  *it  follows  that  there  can  have  been,  [*572] 
practically  speaking,  no  misdirection  in  not  leaving  the 
question  of  latent  delusion  to  the  jury.  Where  delusions  are  of 
such  a  nature  as  is  calculated  to  influence  the  testator  in  making 
the  particular  disposition,  as  was  the  case  in  Waring  v.  Waring, 
6  Moo.  P.  C.  341 ;  and  in  Smith  v.  Tebbitt,  L.  E.  1  P.  &  M.  398,  a 
jury  would  not  in  general  be  justified  in  coming  to  the  conclusion 
that  the  delusion,  still  existing,  was  latent  at  the  time,  so  as  to 
leave  the  testator  free  from  any  influence  arising  from  it;  but 
in  the  present  case  the  disposition  was  quite  unconnected  with 
the  delusions,  and  consequently  there  is  no  reason  to  suppose 
that  the  omission  to  call  the  attention  of  the  jury  to  this  specifi- 
cally can  have  affected  the  verdict. 

Looking  to  the  evidence  given  on  the  trial,  and  to  the  verdict 
of  the  jury,  it  appears  to  us  that  if  this  case  were  submitted  to 
another  jury,  whatever  they  might  find  as  to  the  existence  of 
latent  delusion,  their  decision  must  be  in  favour  of  the  will  as 
to  the  absence  of  all  connection  between  the  delusions  and  the 
disposition  made  by  the  testator.  It  would,  consequently,  be 
worse  than  useless  to  put  the  parties  to  the  expense  of  a  new 
trial,  when  in  our  judgment  the  only  proper  or  possible  result 
must  be  a  second  verdict  establishing  the  will. 

Bule  discharged. 
ENGLISH  NOTES. 

These  two  cases  have  been  selected  as  illustrating  the  question  of 
legal  capacity  as  affected  by  lunacy,  according  to  the  views  of  Judges 
in  the  early  part  of  the  seventeenth  century,  and  within  a  recent  period. 
In  the  intervening  period  there  has  been  much  fluctuation  of  legal 
opinion,  which  it  is  not  intended  in  this  note  to  follow  minutely.  It 
will  be  sufficient,  after  indicating  the  general  cause  of  this  fluctuation 


736  LUNACY. 


Rof .  1,  2.  —  Beverley*!  Caie ;  Banks  v.  Goodfellew.  —  Kotei. 

of  opinion,  to  collect  from  recent  authorities  illustrations  of  the  view 
which  they  establish. 

The  law  as  to  capacity  to  make  a  will  and  capacity  to  enter  into  a 
marriage  have  a  history  practically  identical.  ''In  each  of  these 
departments,"  says  Mr.  Wood  Renton  (Lunacy,  ed.  1896,  p.  5),  "we 
find  three,  and  the  same  three,  stages  of  development.  At  first,  the 
•question  of  capacity  is  treated  solely  as  a  question  of  fact,  to  be  deter- 
mined according  to  the  ordinary  rules  of  evidence.  Then  comes  an 
intermediate  and  metaphysical  period,  coincident  in  each  case  with  a 
^reat  advance  in  medical  knowledge,  and  inspired  by  the  idea,  —  which 
was  formulated  as  a  definite  external  standard, — that,  the  mind  being 
•one  and  indivisible,  and  insanity  being  a  disease  of  the  mind,  any 
derangement  of  the  faculties  must  be  fatal  to  civil  capacity.  In  recent 
years,  however,  the  Courts  have  reverted  to  the  old  criterion,  and  each 
case  of  disputed  capacity  is  once  more  decided  upon  its  own  merits,  just 
as  if  the  disturbing  dicta  in  Waring  v.  Waring  (1848,  6  Moo.  P.  C. 
.341)  had  never  been  promulgated." 

In  Boughton  v.  Knight  (1873),  L.  R.  3  P.  &  D.  64,  42  L.  J.  P.  &  M. 
2by  41,  28  L.  T.  662,  the  question  of  capacity  to  make  a  will  was  tried 
by  a  jury  before  Sir  James  Hannen.  That  learned  Judge,  in  his 
•charge  to  the  jury,  gave  an  elaborate  exposition  of  the  principles  on 
which  the  validity  of  any  act  should  be  judged.  After  observing  that 
in  all  such  cases  the  question  was  whether  at  the  time  of  the  act  done 
the  person  doing  it  was  of  sufficient  capacity  to  understand  the  nature 
of  the  act,  and  that  the  same  question  applied  to  the  act  of  marriage, 
of  a  contract  of  buying  and  selling,  of  capacity  to  give  evidence:  —  he 
said,  that,  if  there  were  degrees  of  capa<:itg,  the  highest  degree  would 
be  required  to  make  a  testamentary  disposition.  In  a  subsequent  case 
{Burdett  v.  Thompson,  3  July,  1873,  42  L.  J.  P.  &  M.,  p.  41  n.)  the 
same  learned  Judge  took  occasion  to  correct  an  impression  which  the 
above  observations  were  supposed  to  have  created.  "  I  have,"  he  said, 
"been  erroneously  supposed  to  have  said  that  it  required  a  greater 
'degree  of  soundness  of  mind  to  make  a  will,  than  to  do  any  other  act. 
I  never  said,  and  never  meant  to  say  so.  What  I  said  was,  and  I 
repeat  it,  that  if  we  were  at  liberty  to  draw  distinctions  between  vari- 
ous  degrees  of  soundness  of  mind,  then  whatever  was  the  highest  degree 
of  soundness  must  be  required  to  make  a  will.  That  proposition  is 
very  different  from  the  proposition  that  it  requires  a  higher  degree  of 
soundness  of  mind  to  make  a  will  than  to  do  any  other  act.  The  mak- 
ing of  a  will  involves  reflection  upon  the  claims  of  the  several  persons 
who  may  be  supposed  to  have  claims  upon  the  testator's  bounty,  and 
the  determination  of  the  proportion  in  which  the  property  should  be 
divided  between  them,  and  you  have  to  determine  whether  the  testa- 
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trix  in  this  case  had  that  degree  of  soundness  of  mind  which  would 
-enable  her  to  do  such  an  act." 

In  the  sequel  to  the  trial  of  Boughton  v.  Knight  (L.  R.  3  P.  &  D.  78, 
42  L.  J.  P.  &  M.  42),  Sir  James  Hannen,  in  disposing  of  the  question 
of  costs,  made  some  further  useful  observations.  '^  It  appears  to  me," 
he  said,  <^  highly  dangerous  to  encourage  the  notion,  that,  because  men 
are  eccentric  in  their  habits  of  life,  they  are  therefore  incompetent  to 
make  a  will."  And  after  distinguishing  between  the  facts  of  eccentric 
habits,  and  those  tending  to  show  delusions  with  respect  to  the  charac- 
-fcer  and  motives  of  his  sons,  which  would  be  likely  to  affect  the  disposi- 
tion of  his  property,  and  showing  that  while  the  persons  propounding 
the  will  must  have  known  of  the  former,  they  were  not  necessarily 
cognisant  of  the  latter  class  of  facts,  he  directed  that  the  whole  of  the 
'Costs  of  the  litigation  should  come  out  of  the  estate. 

In  the  case  of  ^ee  v.  Smee  (1879),  5  P.  D.  84,  49  L.  J.  P.  &  M.  8, 
28  W.  R.  703,  the  question  came  to  be  considered  of  the  validity  of  the 
will  of  a  testator  who  was  shown  to  be  a  competent  man  of  business, 
but  who  was  subject  to  delusions  on  a  particular  point,  which  to  all 
outward  appearance  had  no  influence  upon  his  conduct  in  the  ordinary 
^airs  of  life.  Upon  the  principles  applicable  to  such  a  case,  the 
President,  Sir  James  Hannei4^,  made  the  following  observations: 
"Stating  the  case  broadly,  it  might  be  said  that  a  few  years  ago  the 
general  current  of  opinion  was  this :  that  if  a  man's  mind  were  unsound 
in  one  particular,  then,  the  mind  being  one  and  indivisible,  it  must  be 
taken  that  his  mind  was  altogether  unsound,  and,  therefore,  that  he 
'Could  not  be  held  capable  of  performing  an  act  rationally,  such  as  the 
making  of  a  will.  A  different  view  has  prevailed  in  later  years,  and 
I  have  no  hesitation  in  saying  that  that  later  view  is  the  one  I  approve 
of,  and  which  I  propose  to  lay  down  for  your  guidance.  It  is  this : 
that  if  the  delusions  cannot  reasonably  be  conceived  to  have  had  any- 
thing do  with  the  power  of  the  deceased  of  considering  the  claims  of 
his  relations  and  the  manner  in  which  he  should  dispose  of  his  prop- 
erty, then  the  presence  of  a  particular  delusion  would  not  incapacitate 
him  from  making  a  will.  But  it  is  obvious  that  that  is  an  extremely 
delicate  and  difficult  investigation.  I  should  say,  in  the  first  place, 
that  you  must  bear  this  in  mind,  —  that  any  one  who  is  entitled  to  call 
in  question  the  validity  of  a  will  is  entitled  to  put  the  person  who 
alleges  that  the  will  was  made  by  a  capable  testator  upon  proof  that  the 
testator  was  of  sound  mind  at  the  time  he  executed  it.  The  burden  of 
proof  rests  upon  those  who  set  up  the  will,  and  particularly  that  bur- 
den rests  upon  the  persons  propounding  the  will  when  it  has  been 
fihown  that  there  was  undoubtedly  in  some  particular  unsoundness  of 
mind  on  the  part  of  the  testator."  On  going  more  particularly  into 
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the  evidence,  — by  which  it  appeared  that,  after  meeting  with  a  railway 
accident,  the  testator  suffered  under  the  delusion  (constantly,  though 
with  varying  intensity)  that  he  was  the  legitimate  son  of  George  IV., 
and  that  his  own  father  was  not  his  father,  but  a  person  w^ho  had  an 
interest  in  concealing  from  him  his  true  birth,  and  that  his  brothers  had 
profited  by  this  concealment  by  the  division  of  a  trust  fund  which  he 
imagined  to  have  been  set  apart  for  his  benefit,  —  the  learned  Judge 
suggested  that  the  particular  delusion  was  such  as  might  have  influenced 
the  wills  in  question.  There  were  two  wills,  the  latter  leaving  his 
property  to  found  a  public  library  at  Brighton,  which  obviously  might 
have  a  connection  with  the  delusion  about  George  IV.;  the  other, 
although  it  left  all  his  property  to  his  wife,  might  have  been  in- 
fluenced by  the  impression  that  his  brothers  had  profited  by  the  fraud 
he  supposed  to  have  been  practised  on  him.  The  jury  found  against 
both  wills. 

The  decision  in  Banks  v.  Goodfellow  is  expressly  cited  and  followed 
by  the  judgment  of  the  Court,  consisting  of  Lord  Coleridge,  Ch.  J., 
and  Butt,  J.,  in  MurfeU  v.  SmUh  (1887),  12  P.  D.  116,  Bi  L.  J.  P. 
87,  57  L.  T.  498,  35  W.  E.  460,  "The  Court  were  of  opinion,  on  the 
authority  of  Banks  v.  Goodfellow^  that  as  the  delusions  to  which  the 
deceased  was  subject  did  not  enter  into  the  making  of  the  will,  the 
jury  had  good  grounds  for  finding  that  the  deceased  was  of  sound  mind 
at  the  time  the  will  was  made." 

The  question  of  contractual  capacity  for  ordinary  business  purposes, 
after  much  fluctuation  of  opinion,  was  decided  by  a  Court  of  Error  in 
the  case  of  Molton  v.  Camroux  (1849),  6  K  C.  71,  in  the  sense  that 
the  contracts  of  a  lunatic,  though  generally  voidable,  were  not  void; 
and  were  primd  facie  valid.  Upon  the  question  whether  the  evidence 
shows  that  such  a  contract  ought  to  be  avoided,  the  principles  of  the 
decisions  in  Banks  v.  GoodfelloWy  Boughton  v.  Knight^  and  Smee  v. 
Smee  have  been  cited  and  applied  by  Mr.  Justice  Kekewich  in  Birkin 
v.  Wing  (1890),  63  L.  T.  80. 

Marriage  is  likewise  voidable  ab  initio,  on  the  ground  of  insanity 
existing  at  the  time  of  the  marriage.  Turner  v.  Meyers  (1808),  1  Hagg. 
C.  R.  415;  see  also  Browning  v.  Beame  (1812),  2  Phillim.  E.  C.  69; 
Portsmouth  v.  PoHsmouth  (1828),  1  Hagg.  E.  C.  355;  Hancock  v. 
Peaty  (1867),  L.  R.  1  P.  &  D.  335,  36  L.  J.  Mat.  57;  Hunter  v.  Edney 
(1881),  10  P.  D.  93.  In  all  these  cases  the  evidence  of  insanity  such 
as  to  negative  the  capacity  of  consent  was  clear  and  convincing. 

The  effect  of  insanity  as  affecting  criminal  responsibility  has  been 
touched  upon  in  the  note  to  Beg.  v.  Tolson,  8  R.  C.  41. 
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This  principle  is  so  elementary  that  Mr.  Lawson's  citations  to  it,  in  Con- 
tracts, sect  161,  will  be  all-sufficient  Lazell  v.  Pinnicky  1  Tyler  (Vermont), 
247 ;  4  Am.  Dec.  722 ;  Grant  v.  Thompson,  4  Connecticut,  203  ;  10  Am.  Dec. 
119 ;  Eaion  v.  Eaton,  37  New  Jersey  Law,  108 ;  18  Am.  Rep.  716 ;  Ingraham 
V.  Baldwin,  9  New  York,  45 ;  Hovey  v.  Hobson,  53  Maine,  453 ;  89  Am.  Dec. 
705 ;  Hovey  v.  Chase,  52  Maine,  304  ;  83  Am.  Dec.  514;  AUen  v.  Berryhill,  27 
Iowa,  540;  1  Am.  Rep.  309;  Elston  v.  Jasper,  45  Texas,  409 ;  Chew  v.  Bank, 
14  Maryland,  299 ;  Nichol  v.  Thomas,  53  Indiana,  42 ;  Hallett  v.  Oakes,  1  Cush- 
ing  (Mass.),  296;  Breckenridge  v.  Ormsby,  1  J.  J.  Marshall  (Kentucky),  236; 
19  Am.  Dec.  71 ;  Fitzgerald  v.  Reed,  9  Smedes  &  Marshall  (Mississippi),  94 ; 
Burke  v.  Alien,  29  New  Hampshire,  106;  61  Am.  Dec.  642;  Wait  v.  Maxweli, 
5  Pickering  (Mass. ),  217 ;  16  Am.  Dec.  391 ;  Sutton  y.  Reagan,  5  Blackford 
(Indiana),  217 ;  33  Am.  Dec.  466 ;  Bensell  v.  Chancellor,  5  Wharton  (Penn.), 
371 ;  34  Am.  Dec.  561 ;  AUis  v.  BUlings,  6  Metcalf  (Mass.),  415  ;  39  Am. 
Dec.  744;  Coleman  v.  Frazier,  8  Bush  (Kentucky),  300;  Owing' s  Case,  1 
Bland  Chancery  (Maryland),  370 ;  17  Am.  Dec.  311.  In  Harbison  y.  Lemon, 
3  Blackford  (Indiana),  51 ;  23  Am.  Dec.  376,  it  is  said:  <*  The  doctrine  in 
England  for  a  long  time  was  that  a  man  should  not  be  permitted  to  stultify 
himself.  Co.  Lit.  247.  It  was  not  howeyer  originally  the  law  of  that  coun- 
try, as  is  shown  in  Fitzherbert's  Natura  Breyium,  202.  Nor  is  it  belieyed 
to  be  the  law  either  there  or  here  at  the  present  time."  See  to  the  same 
effect,  Pearson  y.  Cox,  71  Texas,  246 ;  10  Am.  St  Rep.  740;  Odom  v.  Riddick, 
104  North  Carolina,  515 ;  17  Am.  St.  Rep.  686 ;  7  Lawyers'  Rep.  Anno- 
tated, 118 ;  Castro  y.  GeU,  110  California,  292 ;  52  Am.  St.  Rep.  84 ;  Riley  y. 
Carter,  76  Maryland,  581 ;  19  Lawyers'  Rep.  Annotated,  489.  These  cases 
also  hold  that  snch  contracts  are  only  yoidable  and  not  yoid. 

Mr.  Lawson  further  says :  *'  In  a  few  cases  it  has  been  incorrectly  held  that 
the  contract  is  absolutely  void  and  not  merely  voidable ; "  citing  Desilvers 
Estate,  5  Rawle  (Penn.),  110  ;  80  Am.  Dec.  645;  Van  Patton  y.Beals,  46  Iowa, 
63;  Van  Dusen  y.  Sweet,  51  New  York,  378;  Dexter  y.  HaU,  15  Wallace  (U.  S. 
Sup.  Ct),  9 ;  Rogers  y.  Walker,  6  Penn.  State,  371  •  47  Am.  Dec.  470. 
Beverley's  Case  la  noticed  in  Dexter  y.  Hall,  with  the  rather  naive  remark  : 
« It  must  be  admitted  however  that  there  are  decisions  which  have  treated 
deeds  and  conveyances  of  idiots  and  lunatics  as  merely  voidable  and  not 
void."  Van  Dusen  y.  Stoeet,  supra,  was  not  the  decision  of  the  Court  of  Ap- 
peals but  of  a  temporary  commission  of  appeals,  and  has  not  the  authority  of 
a  decision  of  the  Court.  It  seems  also  that  the  decision  has  been  politely 
limited,  if  not  overruled,  by  the  Court  of  Appeals  in  Hughes  v.  Jones,  116 
New  York,  67 ;  15  Am.  St.  Rep.  386,  where  the  Court  say:  "  Contracts  how- 
ever made  by  this  class  of  persons  before  office  found,  but  within  the  period 
overreached  by  the  finding  of  the  jury,  are  not  utterly  void,  although  they  are 
presumed  to  be  so  until  capacity  is  shown  by  satisfactory  evidence ;  "  citing 
Van  Dusen  v.  Sweet.  To  the  same  effect,  Fitzgerald  v.  Reed,  supra :  Pearl  v. 
McDowell,  3  J.  J.  Marshall  (Kentucky),  659 ;  Farley  v.  Parker,  6  Oregon,  105; 
25  Am.  Rep.  504.    In  Beverley's  Case  the  Court  said :  *'  Looking  at  the  subject 
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in  the  light  of  reason,  it  is  difficult  to  perceive  how  one  incapable  of  under- 
standing and  acting  in  the  ordinary  affairs  of  life  can  make  an  instrument  the 
efficacy  of  which  consists  in  the  fact  that  it  expresses  his  intention,  or  more 
properly  his  mental  conclusions."  In  Farley  v.  Parker,  supra,  the  Court  said : 
*'  The  fundamental  idea  of  a  contract  is  that  it  requires  the  assent  of  two 
minds ;  but  a  lunatic  or  a  person  non  compos  mentis  has  nothing  which  the 
law  recognizes  as  a  mind,  and  therefore  cannot  make  a  contract."  (If  an  in- 
sane person  has  no  mind,  why  does  the  law  term  him  "  non  compos  mentis  "  f) 

But  when  the  person  alleged  to  have  been  insane  was  not  under  the  care 
of  a  committee  or  guardian  appointed  by  law,  and  was  apparently  of  sound 
mind,  and  there  were  no  circumstances  tending  to  show  the  contrary,  the 
contract  may  not  be  avoided  if  it  was  fair  and  had  been  so  far  executed  that 
the  other  party  cannot  be  restored  to  his  former  position.  Behrensy.  McKen- 
zie,  23  Iowa,  333 ;  92  Am.  Dec.  428 ;  Rusk  v.  Fenton,  14  Bush  (Kentucky), 
490;  29  Am.  Rep.  413;  Ballard  v.  McKenna,  4  Richardson  Equity  (So.  Car.), 
358 ;  Loomis  v.  Spencer,  2  Paige  (N.  Y.  Ch.),  153 ;  Eaton  v.  Eaton,  37  New 
Jersey  Law,  108;  18  Am.  Rep.  716 ;  Scanlan  v.  Cobb,  85  Illinois,  296 ;  Wilder 
V.  Weakley,  34  Indiana,  184 ;  Young  v.  Stevens,  48  New  Hampshire,  133 ;  97 
Am.  Dec.  593 ;  Seals  v.  See,  10  Penn.  State,  56 ;  49  Am.  Dec.  573  ;  Lancaster 
Bank  v.  Moore,  78  Penn.  State,  414 ;  21  Am.  Rep.  24 ;  Lincoln  v.  Buckmaster, 
32  Vermont,  658 ;  Fay  v.  Burditt,  81  Indiana,  433 ;  42  Am.  Rep.  142 ;  Carr 
V.  Holliday,  5  Iredell  Equity  (Nor.  Car.),  167 ;  Langley  v.  Langley,  45  Arkan- 
sas, 392;  Cribben  y.  Maxvoell,  34  Kansas,  8;  55  Am.  Rep.  233;  Sims  v. 
McLure,  8  Richardson  Equity  (So.  Car.),  286;  70  Am.  Dec.  196;  Alexander 
V.  Haskins,  68  Iowa,  73 ;  Mut,  Ins.  Co,  v.  Hunt,  79  New  York,  541 ;  Matheson 
V.  McMahon,  38  New  Jersey  Law,  537;  Burnam  v.  Kidwell,  113  Illinois,  425; 
Shoulters  v.  Allen,  51  Michigan,  531;  Hosier  v.  Beard,  54  Ohio  St.  398. 

In  Dewey  v.  Allgire,  37  Nebraska,  6 ;  40  Am.  St.  Rep.  468,  it  was  held  that 
an  insane  person's  deed  may  be  avoided  as  against  his  grantee  without  notice, 
and  as  against  an  innocent  purchaser  from  such  grantee,  without  restitution 
of  the  consideration  paid  by  the  last  purchaser.  The  Court  said :  "  It  is  not 
a  question  as  to  whether  the  deed  of  an  insane  person  is  void  or  merely  void- 
able. The  cases  declaring  such  a  deed  voidable  are  those  wherein  the  ques- 
tion was  one  of  affirmance  or  ratification.  While  some  authorities  hold  that 
an  executed  contract  made  fairly,  and  upon  adequate  consideration,  with  an 
insane  i>erson,  but  without  notice  of  his  insanity,  cannot  be  rescinded ;  and 
while  other  authorities  hold  that  a  conveyance  from  an  insane  person,  upon 
adequate  consideration,  will  not  be  avoided  as  against  a  grantee  taking  with- 
out notice  of  the  insanity  without  restoring  the  consideration,  we  know  of  no 
case  holding  that  mere  bona  fides  will  protect  the  grantee  of  an  insane  person 
against  a  bill  to  set  aside  the  deed  where  restitution  is  made.  The  decree  in 
this  case  makes  complete  restitution  to  Allgire.  While  this  is  equitable  we 
do  not  think  it  necessary,  and  as  to  Mawry,  restitution  of  the  purchase- 
money  paid  by  him  to  Allgire,  if  any,  must  rest  between  those  two.  It  is 
well  said  by  Thomas,  J.,  in  Gibson  v.  Soper,  6  Gray,  279;  66  Am.  Dec.  414, 
that  *  to  say  that  an  insane  man  before  he  can  avoid  a  voidable  deed  must 
first  put  the  grrantee  in  statu  quo  would  be  to  say  in  effect  that  in  a  large 
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majority  of  cases  his  deed  shall  not  be  avoided  at  all.  The  more  insane  the 
grantor  was  when  the  bargain  was  made,  the  less  likely  will  he  be  to  retain 
the  fruits  of  his  bargain  so  as  to  make  restitution.  It  would  be  absurd  to 
annul  the  bargain  for  the  mental  incompetency  of  a  party,  and  yet  to  require 
of  him  to  retain  and  manage  the  proceeds  of  his  sale  so  wisely  and  discreetly 
that  they  shall  be  forthcoming  when  with  restored  intellect  he  shall  seek  its 
annulment.'  The  same  doctrine  is  held  in  other  cases,  notably  that  of 
Eoveyy,  Hohson,  53  Me.  451;  89  Am.  Dec.  705;  and  Crawford  y.  ScovelU  94 
Penn.  St.  48 ;  39  Am.  Rep.  766.  In  the  Maine  case  it  was  held  that  the  bona 
fide  grantee  of  the  grantee  of  an  insane  person  must  rely  on  the  cove- 
nants of  his  deed  for  restitution,  and  that  it  is  not  necessary  that  he  should 
be  placed  in  statu  quo  by  the  plaintiff  in  a  suit  to  vacate  the  conveyance.*' 

The  contrary  was  held  in  Seaver  v.  Phelps ^  11  Pickering  (Mass.),  304;  22 
Am.  Dec.  372,  the  Court  observing  that  the  defendant's  fairness  could  not 
supply  the  plaintiff's  want  of  capacity.  It  did  not  however  affirmatively  ap- 
pear that  the  defendant  could  not  be  placed  in  statu  quo. 

If  the  circumstances  were  such  as  to  put  a  reasonably  prudent  man  on 
inquiry,  the  contract  may  not  be  avoided.  Lincoln  v.  Buchnaster,  32  Vermont, 
652,  a  learned  consideration  of  the  general  doctrine  by  Redfield,  Ch.  J. 

A  contract  for  necessaries  consumed  by  the  lunatic  is  an  exception  to  the 
rule  of  voidableness.     Ibid. 

A  contract  made  after  inquisition  of  lunacy  is  absolutely  void.  Hughes 
v.  Jones,  116  New  York,  67;  15  Am.  St.  Rep.  386. 


MAINTENANCE. 

See  Nos.  36  and  37  of  "Contract,"  and  notes  6  R  C,  pp.  376 
et  seq. 
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No.  1.  — EAVENGA  v.  MACKINTOSH. 
(K.  B.  1824.) 

No.  2.  — ABEATH  v.  NOETH  EASTEEN  EAILWAY 
COMPANY. 

(h.  l.  1886.) 

RULE. 

In  an  action  for  malicious  prosecution,  the  burden  of 
proving  malice  and  want  of  probable  cause  lies  on  the 
plaintiff ;  and  where  it  appears  that  the  defendant  had 
acted  on  competent  legal  advice,  it  is  necessary  for  the 
plaintiff  to  show  that  the  defendant  had  not  taken  reason- 
able care  to  inform  himself  of  the  facts,  and  that  he  did  not 
bonct  fide  act  upon  the  advice  believing  that  he  had  a  cause 
of  action 

Bavenga  v.  Mackintosh. 

2  Barn.  &  Cress.  693-698  (26  R.  R.  521) 

MdUcioits  Prosecution, 

[693]  It  is  a  good  defence  to  an  action  for  a  malicious  arrest  that  the  defend- 
ant)  when  he  caused  the  plaintiff  to  be  arrested,  acted  bond  fide  upon  the 
opinion  of  a  legal  adviser  of  competent  skill  and  ability,  and  believed  that  he 
had  a  good  cause  of  action  against  the  plaintiff.  But  where  it  appeared  that 
the  party  was  influenced  by  an  indirect  motive  in  making  the  arrest,  it  was  held 
to  be  properly  left  to  the  jury  to  consider  whether  he  acted  bond  fide  upon  the 
opinion  of  his  legal  adviser,  believing  that  he  had  a  good  cause  of  action. 

This  was  an  action  for  a  malicious  arrest :  plea,  not  guilty.  At  the 
trial  before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last 
[*  694]  Hilary  Term,  the  following  *  facts  were  given  in  evidence : 
The  defendant,  who  was  an  army  accoutrement  maker,  resi- 
dent in  London,  had,  in  January,  1822,  made  a  contract  with  one 
l^endez,  who  then  acted  as  the  agent  of  the  government  of  Colombia, 
to  supply  and  ship  for  the  use  of  that  government  a  large  quantity 
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of  arms  and  accoutrements;  the  defendant  shipped  the  same,  and 
received  in  payment  of  them  certain  debentures,  signed  by  Mendez, 
as  the  agent,  and  for  account  of  that  government.  On  the  arrival  of 
the  goods  in  South  America,  the  Colombian  government  repudiated 
the  contract,  alleging  that  Mendez  had  exceeded  his  authority.  In 
February,  1823,  the  plaintiff  arrived  in  this  country,  vested  with 
the  character  of  accredited  agent  of  the  Colombian  government, 
and  soon  after  his  arrival  an  application  was  made  to  him  by  the 
defendant  to  acknowledge  the  contract  made  with  Mendez,  and  to 
confirm  the  debentures  which  had  been  granted.  The  plaintiff 
refused  to  do  this.  On  the  9rd  of  March  the  attorney  of  Mackin- 
tosh wrote  a  letter  to  Ravenga,  stating  that  by  the  laws  of  this 
country  he  was  personally  liable  to  pay  the  debt  contracted  by  the 
Colombian  government,  and  that  if  he  did  not  make  some  satis- 
factory arrangement  proceedings  would  be  taken  against  him, 
which  would  involve  him  in  difficulties.  On  the  6th  of  March, 
Eavenga's  attorney  replied  to  this  letter,  and  desired  to  be  fur- 
nished with  copies  of  the  contract  between  Mackintosh  and 
Mendez,  in  order  that  he  might  form  an  opinion  whether  or  not 
Ravenga  was  personally  responsible.  In  that  letter  it  was  stated 
that  Ravenga  was  not  authorised  either  to  confirm  the  contract  or 
the  debentures,  and  that  the  government  of  Colombia  had  dis- 
approved of  that  contract,  in  consequence  of  Mendez  hav- 
ing exceeded  his  authority.  The  *  defendant's  solicitor  [*695] 
refused  to  furnish  any  documents.  It  appeared  further, 
that  before  the  action  was  commenced  the  defendant  laid  a  case, 
and  all  his  documents  and  papers,  before  a  special  pleader  of  con- 
siderable experience.  One  of  the  queries  put  in  that  case  was, 
whether  the  Colombian  government  was  bound  by  the  contract 
made  by  Mendez;  another  was,  whether  Ravenga  (who  at  the 
time  when  that  contract  was  made  held  the  office  of  minister  for 
foreign  affairs  in  the  Colombian  republic)  was  personally  liable. 
Another  query  was,  whether,  in  the  event  of  Mackintosh  causing 
Ravenga  to  be  arrested,  an  action  would  lie  at  the  suit  of  the  latter 
for  a  malicious  arrest,  in  case  it  should  turn  out  that  he  was  not 
liable  ?  Upon  this  case  an  opinion  was  given,  first,  that  the  Colom- 
bian government  was  liable ;  secondly,  that  Ravenga,  as  a  member 
of  that  government,  was  personally  responsible ;  and,  thirdly,  that 
an  action  would  not  be  maintainable  by  Ravenga  against  Mackin- 
tosh for  a  malicious  arrest,  in  case  the  Court  should  be  ultimately 
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of  opinion  that  Eavenga  was  not  personally  liable.  On  the  5th  of 
March,  1823,  the  defendant  made  an  affidavit  that  Eavenga  wa& 
indebted  to  him  in  £90,000,  for  goods  sold  and  delivered,  and  on 
the  same  day  a  bill  of  Middlesex  issued.  The  plaintiff  was  arrested 
on  the  20th  of  March,  and  remained  in  custody  until  the- 17th  of 
May,  when  he  was  discharged  upon  bail  No  further  proceedings 
were  taken  in  the  action  until  Michaelmas  Term,  when  a  peremp- 
tory rule  to  declare  was  taken  out,  and  a  declaration  delivered,  but 
on  the  15th  of  December  a  rule  to  discontinue  was  taken  out,  and 
the  defendant  paid  the  taxed  costs.     Upon  this  evidence  the  Lord 

Chief  Justice  directed  the  jury  to  find  a  verdict  for  the 
[*  696]  defendant,  if   they  were   of  *  opinion   that,  at  the   time 

when  the  arrest  was  made,  Mackintosh  acted  truly  and 
sincerely  upon  the  faith  of  the  opinion  given  by  his  professional 
adviser,  actually  believing  that  Eavenga  was  personally  liable,  and 
that  he  might  be  lawfully  arrested,  and  that  he  (Mackintosh)  could 
recover  in  that  action ;  but  to  find  for  the  plaintiff,  if  they  were  of 
opinion  that  Mackintosh  believed  that  he  must  fail  in  the  action, 
and  that  he  intended  to  use  the  opinion  as  a  protection,  in  case  the 
proceedings  were  afterwards  called  in  question  ;  and  that  he  made 
the  arrest,  not  with  a  view  of  obtaining  his  debt,  but  to  compel  the 
plaintiff  to  sanction  the  debentures.  The  jury  found  a  verdict  for 
the  plaintiff,  with  ^250  damages. 

The  Attorney-General  now  moved  for  a  new  trial.  In  order  to 
maintain  this  action,  the  plaintiff  is  bound  to  prove,  first,  malice  in 
the  defendant;  and,  secondly, that  he  had  no  reasonable  or  probable 
cause  of  action.  Now,  assuming  that  malice  was  proved  in  this 
case,  by  showing  that  Mackintosh  was  influenced  by  an  indirect 
motive  in  arresting  the  plaintiff,  viz.,  to  induce  him  to  sanction  the 
debentures  given  by  Mendez,  still  it  was  incumbent  upon  the  plain- 
tiff to  show  that  Mackintosh  had  not  any  reasonable  or  probable 
cause  of  action  against  Eavenga.  Suppose  A.  to  be  indebted  to  B.,  and 
to  be  in  possession  of  a  house,  of  which  B.  wishes  to  obtain  posses- 
sion, and  B.  threatens  to  arrest  A.  unless  he  consents  to  give  up 
the  house  to  him,  and  upon  his  refusal  he  does  arrest  him,  could  it 
be  contended  that  such  an  action  as  the  present  could  be  maintained 
against  B.  ?  [Bayley,  J.  — In  that  case  there  is  an  actual  debt  due ; 

and  that  being  so,  there  is  not  only  a  probable  but  an 
[*  697]  actual  cause  of  *  action.]  But  still  there  is  an  indirect 
motive,  and  consequently,  there  is  malice  in  the  defendant,  his 
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object  being  not  to  obtain  his  debt,  but  possession  of  the  house. 
Whether  there  was  probable  cause  or  not  is  a  question  of  law  to  be 
decided  by  the  Judge  (Bull.  N.  P.  14).  When  the  facts  are  doubtful, 
the  evidence  may  be  left  to  the  jury,  in  order  to  ascertain  the  facts  ; 
but  as  soon  as  they  are  ascertained,  it  becomes  a  question  of  law,  and 
that  question  was  not  decided  at  the  trial  of  this  case.  It  appeared 
in  evidence  that  Mackintosh  had  a  probable  cause  of  action  against 
Ravenga,  for  he  had  a  debt  due  to  him  from  the  Colombian  govern- 
ment; and  he  was  advised,  by  a  person  of  competent  skill  and 
knowledge,  that  Ravenga,  who  was  a  member  of  that  government, 
was  personally  liable  for  that  debt.  Although,  therefore,  he  had 
not  an  actual,  he  still  had  a  probable,  cause  of  action  against 
Ravenga.  He  had  a  reasonable  ground  for  believing  that  he  had 
a  cause  of  action,  and  that  constituted  a  probable  cause. 

Bayley,  J.  —  I  have  no  doubt  that  in  this  case  there  was  a  want 
of  probable  cause.  I  accede  to  the  proposition,  that  if  a  party  lays 
all  the  facts  of  his  case  fairly  before  counsel,  and  acts  bond  fde 
upon  the  opinion  given  by  that  counsel  (however  erroneous  that 
opinion  may  be),  he  is  not  liable  to  an  action  of  this  description. 
A  party,  however,  may  take  the  opinions  of  six  different  persons, 
of  which  three  are  one  way  and  three  another.  It  is  therefore  a 
question  for  the  jury  whether  he  acted  bond  fde  on  the  opinion, 
believing  that  he  had  a  cause  of  action.  The  jury  in  this 
case  have  found,  and  there  *was  abundant  evidence  to  [*698} 
justify  them  in  drawing  the  conclusion,  that  the  defendant 
did  not  act  bond  fide,  and  that  he  did  not  believe  that  he  had  any 
cause  of  action  whatever.  Assuming  that  the  defendant's  belief  that 
he  had  a  cause  of  action  would  amount  to  a  probable  cause,  still, 
after  the  jury  have  found  that  he  did  not  believe  that  he  had 
any  cause  of  action  whatever,  the  Judge  would  have  been  bound  to 
say  that  he  had  not  reasonable  or  probable  cause  of  action. 

HoLEOYD,  J.  —  I  think  the  case  was  left  correctly  to  the  jury,  and 
that  they  have  drawn  a  proper  conclusion  from  the  evidence.  It 
is  unnecessary  to  decide  in  this  case  whether  a  party  who  acts 
upon  a  belief  that  he  has  a  good  cause  of  action  (such  belief  being 
founded  upon  the  opinion  of  a  legal  adviser  of  competent  skill  and 
ability),  but  influenced  by  a  malicious  motive,  can  be  said  to  have  a 
reasonable  or  probable  cause  of  action,  when  in  truth  he  has  no  actual 
cause  of  action,  because  the  jury  here  have  found  that  the  defend- 
ant did  not  act  bond  fide  upon  the  opinion  given,  and  did  not  believe 
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that  he  had  any  cause  of  action  whatever.  Assuming,  therefore,  that 
a  bo7idJide  belief,  founded  upon  the  opinion  of  counsel,  that  a  party 
had  a  good  cause  of  action,  when  in  fact  he  had  none,  would  be  suffi- 
cient to  show  that  he  had  a  probable  cause  of  action  (upon  which, 
however,  I  pronounce  no  opinion),  still  in  this  case,  as  it  must  be 
taken  after  the  finding  of  the  jury  that  he  did  not  believe  that  he 
had  any  cause  of  action,  it  is  quite  clear  that  there  was  no  probable 
cause ;  and  that  being  so,  there  is  no  ground  for  disturbing  the 
verdict. 

LiTTLEDALE,  Justice,  concurred.  Eule  refused. 

Abrath  v.  ITorth  Eastern  Bailway  Company. 

11  App.  Cas.  247-256  (a.  c.  55  L.  J.  Q.  B.  457 ;  55  L.  T.  63). 

[247]  Malicious  Prosecution, — Reasonable  and  Probable  Cause,  — Honest  Belief 
of  Prosecutor.  —  Burden  of  Proof  —  Corporation.  — Action  for  Ma* 
licious  Prosecution  against  Corporation. 

In  an  action  against  a  railway  company  for  malicious  prosecution  the  Judge 
directed  the  jury  that  it  was  for  the  plaintiff  to  establish  a  want  of  reasonable 
and  probable  cause,  aud  malice,  and  that  it  lay  on  him  to  show  that  the  defend- 
ants had  not  taken  reasonable  care  to  inform  themselves  of  the  true  facts  of  the 
case,  and  asked  the  jury  whether  they  were  satisfied  that  the  defendants  did 
take  reasonable  care  to  inform  themselves  of  the  true  facts,  and  that  they  hon- 
estly believed  in  the  case  which  they  laid  before  the  magistrates.  The  jury 
answered  both  questions  iu  the  affirmative,  and  the  Judge  entered  judgment  for 
the  defendants. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (11  Q.  B.  D.  440),  that 
the  direction  was  right,  and  the  judgment  rightly  entered. 

Appeal  from  a  decision  of  the  Court  of  Appeal 

The  facts  are  briefly  as  follows :  — 

One  McMann  recovered  from  the  respondents  a  large  sum  as 
compensation  for  personal  injuries  in  respect  of  a  railway  collision. 
Information  having  been  given  to  the  company's  directors,  they 
caused  inquiries  to  be  made  by  the  company's  solicitor.  The 
results  of  those  inquiries  were  laid  before  counsel,  who  advised 
that  the  appellant,  Dr.  Abrath,  should  be  prosecuted  for  conspiring 
with  McMann  to  defraud  the  company  by  falsely  pretending  that 
McMann  had  been  injured  in  the  collision  and  by  artificially  man- 
ufacturing symptoms  of  injury.  The  respondents  accordingly 
prosecuted  the  appellant,  who  was  acquitted.  In  an  action  brought 
by  him  against  the  respondents  for  malicious  prosecution, 
[*248]  Cave,  J.,  *  directed  the  jury  in  substance  to  the  efiFect 
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mentioned  in  the  head-note.  The  jury  found  that  the  defend- 
ants did  take  reasonable  care  to  inform  themselves  of  the  true 
facts  of  the  case,  and  that  they  honestly  believed  in  the  case 
which  they  laid  before  the  magistrates,  and  Cave,  J.,  entered  judg- 
ment for  the  defendants.  The  Divisional  Court  (Grove  and 
Lopes,  J  J.)  ordered  a  new  trial  on  the  ground  of  misdirection  (11 
Q.  B.  D.  79).  The  Court  of  Appeal  (Brett,  M.  R,  and  Bowen  and 
Fry,  L.  JJ.)  reversed  this  decision,  and  ordered  the  judgment  of 
Cave,  J.,  to  stand  (11  Q.  B.  D.  440).  From  this  decision  the 
plaintiff  appealed. 

March  11,  12,  15.  Sir  C.  Eussell,  A.  G.,  and  MacClymont  (H. 
Adkins  with  them)  for  the  appellant,  contended  that  there  ought 
to  be  a  new  trial;  that  the  findings  of  the  jury  were  entirely 
against  the  evidence ;  that  Cave,  J.,  had  misdirected  the  jury  in 
not  presenting  to  the  jury  the  real  matters  for  consideration  and 
the  admitted  facts ;  that  even  if  there  was  at  one  time  an  honest 
belief  by  the  defendants  in  the  case  for  the  prosecution,  they  had 
found  out  the  real  facts  long  before  the  close  of  the  prosecution ; 
that  the  defendants  had  caused  counts  to  be  inserted  in  the  indict- 
ment which  they  must  have  known  were  groundless ;  that  there 
was  abundant  evidence  of  want  of  reasonable  and  probable  cause 
and  of  malice,  and  that  very  slight  evidence  on  the  part  of  the 
plaintiff  was  enough  to  throw  the  onus  of  proof  upon  the  defend- 
ants ;  and  that  Cave,  J.,  ought  to  have  ruled  that  there  was  no 
reasonable  or  probable  cause.  In  the  course  of  the  discussion  the 
following  authorities  were  referred  to :  — 

Mlis  V.  Abrahams,  8  Q.  B.  709,  713 ;  Beed  v.  Taylor,  4  Taunt. 
616  (13  R  R  701);  FitzJohn  v.  Mackinder,  30  L  J.  C.  R  257, 
264;  Sutton  v.  Johnstone,  1  T.  R  493  (1  R  C.  765);  Henderson  v. 
Midland  By.  Co.,  20  W.  R  23 ;  Williams  v.  Taylor,  6  Bing.  183, 
187;  in  error,  2  B.  &  Ad.  845,  857  (31  R  R  379);  Lister  v. 
Ferryman,  L.  R  4  H.  L.  521 ;  Douglas  v.  Corbett,  6  E.  &  B.  511. 

Digby  Seymour,  Q.  C,  Sir  Henry  James,  Q.  C,  Gainsford 
Bruce,  Q.  C,  and  J.  Lawson  Walton,  for  the  respondents,  were  not 
heard. 

♦Earl  op  Selborne: —  [*249] 

My  Lords,  the  argument  of  the  learned  counsel  for  the 
appellant  has  cleared  up  any  difficulty  which  there  might  have 
been  as  to  the  real  grounds  on  which  we  should  decide  this  case. 
The  question  really  is  one  of  the  weight  of  evidence,  and  nothing 
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else.  The  burden  of  satisfying  the  jury  that  there  was  no  reason- 
able and  probable  ground  for  the  prosecution  lies  upon  the  plain- 
tiff.    It  is  not  now  seriously  disputed  that  it  does. 

The  learned  Judge  having  left  the  two  questions  of  fact  to  the 
jury,  they  found,  first,  that  proper  care  had  been  used  by  the 
prosecutors  to  inform  themselves  of  the  facts  ;  and,  secondly,  that 
the  prosecutors  honestly  believed  the  case  which  they  laid  before 
the  magistrates. 

In  my  judgment  the  learned  Judge  did  not  misdirect  the  jury, 
and  the  Court  of  Appeal  were  right  in  their  view  of  the  law ;  and 
the  only  question  is,  is  there  any  ground  for  saying  that  upon  the 
weight  of  evidence  the  jury  miscarried,  and  that  a  new  trial  ought 
to  be  directed?  Speaking  for  myself,  I  cannot  imagine  a  more 
hopeless  case  in  that  point  of  view.  The  railway  company  had  to 
determine  whether  or  not  they  would  institute  this  prosecution ; 
and  the  evidence  given  by  the  gentleman  who  was  acting  for  them 
in  the  matter  is,  to  my  mind,  as  completely  sufl&cient  to  negative 
the  idea  of  the  absence  of  reasonable  and  proper  care  on  the  part 
of  the  company  to  inform  themselves  of  the  facts  as  anything  for 
the  purpose  of  an  action  of  this  sort  can  be. 

The  statements  of  certain  persons  were  obtained,  carefully  con- 
sidered, and  laid  before  counsel,  and  counsel  advised  a  prosecution 
upon  those  materials.  A  prosecution  having  been  instituted,  it 
was  thought  by  the  magistrates  that  the  preponderance  of  evidence 
was  such  that  they  ought  to  send  the  case  for  trial  Taking  the 
evidence  as  it  was  presented  to  the  railway  company,  to  those  who 
advised  them,  and  to  the  magistrates,  it  was  a  body  of  evidence 
which  if  believed  tended  to  prove  the  charge,  and  justified  those 
who  believed  it  in  making  the  charge  in  perfect  good  faith.  How 
it  can  be  said  that  taking  such  a  body  of  evidence  as  that,  with- 
out the  suggestion,  much  less  proof,  of  the  use  of  any  fraudulent 
or  improper  means  to  obtain  it,  shows  a  want  of  reasonable 
[*  250]  care  on  the  part  of  the  company  to  inform  *  themselves 
about  the  facts,  I  cannot  imagine.  I  cannot  conceive 
better  primdi  facie  evidence  of  reasonable  care  in  that  respect. 

[His  Lordship  then  discussed  the  evidence  in  detail  and  con- 
cluded thus :  — ] 

So  far  from  thinking  that  there  is  a  preponderance  of  evidence 
against  reasonable  and  probable  cause,  my  doubt  is  rather  on  the 
other  side,  whether  on  the  whole  evidence  there  is  really  anything 
to  go  to  the  jury  in  favour  of  that  conclusion. 
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I  move  your  Lordships  that  the  order  appealed  from  be  affirmed, 
and  the  appeal  dismissed  with  costs. 

Lord  Watson:  — 

My  Lords,  I  am  of  the  same  opinion.  I  have  no  doubt  that  the 
learned  Judge  rightly  directed  the  jury,  and  that  there  is  nothing 
to  show  that  the  defendants  acted  without  reasonable  and  probable 
cause.  The  authorities  cited  by  Mr.  MacClymont  in  the  course  of 
his  able  argument  do  not  form,  in  my  opinion,  any  exception  to  the 
ordinary  rule  that  the  burden  of  proof  lies  upon  the  plaintifif.  Some 
of  them  establish  that  a  slight  amount  of  evidence  may  be  sufl&- 
cient  to  launch  the  plaintiffs  case  when  the  whole  circumstances 
of  the  case  are  in  themselves  sufficient  to  raise  a  presumption  of 
want  of  reasonable  care  on  the  part  of  the  prosecutor,  but  that  is 
not  the  case  here. 

As  to  the  finding  of  the  jury  being  contrary  to  the  evidence,  I 
concur  in  the  observations  which  have  been  made  by  the  noble 
and  learned  Earl.  I  entertain  considerable  doubt  whether  there 
was  any  evidence  to  go  to  the  jury.  It  is  unnecessary  to  deter- 
mine that  point,  but  of  this  I  feel  persuaded  from  the  argument 
which  we  have  heard,  that,  looking  at  the  evidence  which  was 
before  the  jury,  they  could  not  honestly  and  fairly  have  given  any 
other  verdict. 

Lord  Bramwell:  — 

My  Lords,  I  am  of  opinion  that  no  action  for  a  malicious  prose- 
cution will  lie  against  a  corporation.  I  take  this  opportunity  of 
saying  that  as  directly  and  peremptorily  as  I  possibly  can ;  and 
I  think  the  reasoning  is  demonstrative.  To  maintain  an  action 
for  a  malicious  prosecution  it  must  be  shown  that  there 
was  an  *  absence  of  reasonable  and  probable  cause,  and  [*  251] 
that  there  was  malice  or  some  indirect  and  illegitimate 
motive  in  the  prosecutor.  A  corporation  is  incapable  of  malice  or 
of  motive.  If  the  whole  body  of  shareholders  were  to  meet  and  in 
80  many  words  to  say, "  Prosecute  So  and  So,  not  because  we  believe 
him  guilty,  but  because  it  will  be  for  our  interest  to  do  it,"  no  action 
would  lie  against  the  corporation,  though  it  would  lie  against 
the  shareholders  who  had  given  such  an  unbecoming  order.  If  the 
directors  even,  by  resolution  at  their  board  or  by  order  under  the 
common  seal  of  the  company  (I  am  putting  the  case  plainly  in 
order  that  there  may  be  no  mistake  about  it),  were  maliciously, 
with  the  view  of  putting  down  a  solicitor  who  had  assisted  others 


750  MALICIOUS  PROSECUTION. 

Vo.  2.  — Abratb  ▼.  Vorth  Saitem  Bailway  Ckunpaay,  11  App.  Cm.  261,  262. 

to  get  damages  against  them,  to  order  a  prosecution  against  that 
man,  if  they  did  it  from  an  indirect  or  improper  motive  no  action 
would  lie  against  the  corporation,  because  the  act  on  the  part  of 
the  directors  would  be  ultra  vires;  they  would  have  no  authority 
to  do  it.  They  are  only  agents  of  the  company ;  the  company  acts 
by  them,  and  they  have  no  authority  to  bind  the  company  by 
ordering  a  malicious  prosecution. 

I  say,  therefore,'  that  no  action  lies,  even  if  you  assume  the 
strongest  case,  namely,  that  of  the  very  shareholders  directing  it 
or  the  very  directors  ordering  it,  because  it  is  impossible  that 
a  corporation  can  have  malice  or  motive;  and  it  is  perfectly 
immaterial  that  some  subordinate  oflBcer  or  individual  or  in- 
dividuals of  the  company  have  such  malice  or  motive.  In  the 
case  which  I  put,  an  action  would  lie  against  the  directors  per- 
sonally who  had  ordered  an  improper  prosecution.  It  may  be 
that  no  action  would  lie  against  any  subordinate  who  had  malice 
and  who  had  not  ordered  or  caused  or  procured  the  prosecution ; 
because  although  the  two  ingredients  existed  which  are  necessary 
for  the  maintenance  of  such  an  action,  that  is  to  say,  malice  and 
the  absence  of  reasonable  and  probable  cause,  yet  in  the  case  which 
I  surmise  the  man  would  not  be  a  prosecutor ;  and  unless  you  find 
the  absence  of  reasonable  and  probable  cause  and  maUce  in  him 
who  is  the  prosecutor  an  action  is  not  maintainable.  It  is  not 
enough,  therefore,  to  show  that  there  was  an  absence  of  reason- 
able and  probable   cause,  and  that  the  subordinate  had  malice, 

not  that  I  for  a  moment  suggest  that  that  is  the  case  here. 
[*  252]       *  In  my  opinion  this  is  not  merely  what  is  commonly 

called  a  technical  point  —  although  if  a  point  were  un- 
technical  it  would  be  very  objectionable.  This  is  a  substantial 
objection;  because  every  one,  or  every  counsel  and  solicitor 
listening  to  me,  knows  that  the  only  reason  why  a  railway  com- 
pany is  selected  for  an  action  of  this  sort  is  that  a  jury  would 
be  more  likely  to  give  a  verdict  against  a  company  than  against 
an  individual.  Everybody  knows  it;  and  perhaps  there  is  a 
sort  of  hope  of  confusion ;  it  is  said  "  the  man  was  innocent ; 
somebody  ought  to  be  punished  for  it;  here  is  a  railway  com- 
pany ;  there  was  an  improper  motive ; "  and  so  there  is  a  jumble ; 
the  case  gets  before  a  jury,  and  a  railway  company  is  exactly  the 
party  to  have  damages  awarded  against  it.  If  ever  there  was  a 
necessity  for  protecting  persons  it  is  in  an  action  for  malicious 
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prosecution,  and  for  two  reasons.  First  of  all  a  prosecntor  is  a 
very  useful  person  to  the  community.  We  have  something  in 
the  nature  of  a  public  prosecutor,  but  everybody  knows  that  the 
greater  number  of  prosecutions  in  this  country  are  undertaken  not 
by  the  State  but  by  private  persons,  or,  as  in  this  case,  corporations. 

One  may  venture  to  quote  Bentham  even  upon  this  matter. 
He  said  that  laws  would  be  of  very  little  use  if  there  were  no 
informers,  and  that  it  is  necessary  for  the  benefit  of  the  public 
that  people  when  they  prosecute,  and  prosecute  duly,  should  be 
protected.  And  there  is  an  additional  reason.  A  man  brings  an 
action  for  a  malicious  prosecution ;  he  gives  evidence  which  shows 
or  goes  to  show  that  he  is  innocent  You  may  tell  the  jury  over 
and  over  again  that  that  is  not  the  question,  but  they  never  or 
very  rarely  can  be  got  to  understand  it.  They  think  that  it  is 
not  right  that  a  man  should  be  prosecuted  when  he  is  innocent, 
and  in  the  end  they  pay  him  for  it.  It  is,  therefore,  all-important 
that  these  actions  should  not  be  permitted  to  be  brought  against 
persons  or  bodies  or  others  who  are  not  properly  liable  in  respect 
of  them. 

It  may  be  said, ''Well,  but  this  is  rather  hard  upon  a  man 
who  has  been  prosecuted  and  improperly  prosecuted."  That  is 
to  say,  the  corporation  is  innocent  but  its  officers  are  guilty 
But  the  same  thing  happens  in  the  case  of  an  individual  pros- 
ecutor. A  man  receives  false  information ;  he  prosecutes 
upon  that  *  information.  The  person  who  gave  him  the  [*253] 
information  is  not  liable,  because  be  did  not  prosecute. 
He  may  be  liable  for  the  untrue  statement,  because  it  may  be 
slander,  in  the  same  way  as  he  would  be  liable  if  he  charged  an 
indictable  offence  against  a  person ;  or  possibly  he  may  be  liable 
for  having  procured  the  prosecution ;  and  it  may  be  that  in  such  a 
case  as  this  some  of  the  people  employed  by  the  company  were 
actuated  by  an  indirect  motive.  I  do  not  say  that  they  were  —  it 
is  impossible  to  say  so ;  but  what  I  say  is  that  it  is  no  harder  upon 
a  man  that  he  has  no  remedy  against  a  public  company  who  has 
prosecuted  him  when  the  servants  of  the  company  have  been  ma- 
licious, than  it  is  that  there  is  no  remedy  against  any  individual 
man  who  has  prosecuted,  he  having  no  malice,  but  somebody  who 
gave  him  information  having  malice. 

It  is  said  that  this  is  an  old-fashioned  sort  of  notion.  It  is; 
but  this  opinion  is  one  that  I  have  entertained  ever  since  I  have 
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known  anything  about  the  law ;  and  although  it  is  an  old-fashioned 
one,  I  trust  that  it  is  one  which  will  not  die  out,  for  the  reasons 
which  I  have  given. 

But  it  is  said, "  Well,  but  a  variety  of  actions  have  been  allowed 
against  corporations  which  did  not  formerly  exist"  I  deny  it.  It 
is  certain  that  a  corporation  may  order  a  thing  to  be  done  which  is 
s,  trespass,  because  there  the  act  of  those  who  act  for  the  corpora- 
tion is  not  ultra  vires.  For  instance,  take  the  case  of  false  im- 
prisonment A  railway  company  gives  somebody  power  to  take 
up  persons  who  it  believes  are  doing  some  wrong  to  the  company. 
If  a  person  is  so  authorised,  that  is  an  authority  which  may  be 
unreasonably  exercised.  You  cannot  give  an  authority  maliciously 
to  prosecute,  but  you  may  give  an  authority  to  take  up  persons 
who  are  cheating  a  railway  company.  If  that  person  to  whom 
authority  is  given  makes  a  mistake  and  takes  up  a  person  who 
is  not  cheating,  it  may  in  such  a  case  be  said  properly  to  be  the 
act  of  the  company,  and  they  are  properly  liable.  But  in  that 
case  there  is  neither  malice  nor  motive  in  question.  So  also  they 
may  be  liable  for  the  publication  of  a  Ubel.  That  unfortunate 
word  "malice  "  has  got  into  cases  of  actions  for  libel.  We 
[*  254]  all  know  that  a  man  may  be  the  *  publisher  of  a  libel 
without  a  particle  of  malice  or  improper  motive.  There- 
fore the  case  is  not  the  same  as  where  actual  and  real  malice  is 
necessary.  Take  the  case  where  a  person  may  make  an  untrue 
statement  of  a  man  in  writing,  not  privileged  on  account  of  the 
occasion  of  its  publication ;  he  would  be  liable  although  he  had 
not  a  particle  of  malice  against  the  man.  So  would  a  corporation. 
Suppose  that  a  corporation  published  a  newspaper,  or  printed 
books,  and  suppose  that  it  was  proved  against  them  that  a  book 
so  published  had  been  read  by  an  officer  of  the  corporation  in 
order  to  see  whether  it  should  be  published  or  not,  and  that  it 
contained  a  libel,  —  an  action  lies  there,  because  there  is  no 
question  of  actual  malice  or  ill-will  or  motive. 

For  these  reasons,  which  I  dwell  upon  at  no  greater  length, 
more  particularly  as  Mr.  MacClymount  did  not  cite  any  cases 
upon  this  point,  or  go  into  it  at  all,  I  am  clearly  of  opinion  that 
this  action  does  not  lie  against  this  company. 

But  assuming  that  that  difficulty  did  not  exist,  there  is  no 
absence  of  reasonable  and  probable  cause  in  this  case.  I  doubt 
very  much  whether  Cave,  J.,  needed  to  have  left  to  the  jury  the 
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question  whether  reasonable  care  had  been  used.  I  doubt  it 
very  much  indeed.  I  doubt  very  much  whether  he  might  not 
—  I  will  not  say  ought  not  —  have  said  to  the  jury,  "If  you  are 
of  opinion  that  these  directors  honestly  believed  the  statements 
that  were  laid  before  them,  and  honestly  acted  upon  the  opinions 
that  were  given  to  them,  there  not  only  was  no  absence  of  reason- 
able and  probable  cause,  but  it  existed  in  abundance."  However, 
he  did  put  the  question,  and  the  jury  did  answer  it;  and  it 
does  seem  to  me,  I  must  say,  to  be  one  of  the  strongest  cases 
of  an'  unfounded  action  that  ever  was  brought,  even  for  a  mali- 
cious prosecution. 

Lord  Fitzgerald  :  — 

My  Lords,  I  do  not  intend  to  make  any  observation  upon  the 
grave  question  on  which  my  noble  and  learned  friend  (Lord 
Bramwell)  has  expressed  his  opinion  so  forcibly,  as  to  whether 
this  action  lies  against  a  corporation.  That  question  is 
not  now  *  properly  before  us.  We  have  had  no  argument  [*  255] 
upon  it,  and  in  the  view  which  your  Lordships  have  taken 
it  is  unnecessary  for  the  decision  of  the  case.  I  have  no  doubt 
that  the  weighty  observations  of  my  noble  and  learned  friend 
will  be  instructive  in  future,  and  will  always  carry  with  them 
that  force  before  any  tribunal  which  they  so  eminently  deserve. 
But  I  shall  only  say  of  corporations,  and  of  these  trading  cor- 
porations especially,  that  I  have  often  heard  it  observed  that 
they  certainly  are  very  frequently  without  conscience,  and  some- 
times very  malicious. 

To  deal  with  the  case  as  it  really  comes  before  us,  I  do  not 
entertain  any  doubt  that  the  issue  upon  the  question  of  probable 
cause  as  well  as  upon  the  question  of  malice  lies  upon  the  plain- 
tifif,  in  this  sense,  that  the  plaintiff  is  bound  to  offer  evidence 
sufficient,  if  uncontradicted,  to  sustain  both  these  issues  on  his 
behalf.  At  the  close  of  the  plaintiff's  case,  supposing  it  had 
closed  there,  and  no  evidence  had  been  offered  directly  on  behalf 
of  the  defendants,  was  there  such  a  case  upon  the  two  issues 
as  that  it  could  be  said  that  there  was  evidence  to  sustain  the 
issues  for  the  plaintiff?  I  so  far  differ  from  the  opinion  of  my 
noble  and  learned  friend  that  I  think  there  was  evidence  upon 
both  issues,  if  uncontro verted,  from  which  the  jury  might  have 
found,  and  the  Judge  who  presided,  drawing  the  proper  inference 
from  the  facts  himself,  might  have  found  in  the  plaintiffs  favour. 
VOL.  XVI.  —  48 
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It  is  unnecessary  for  me  here  to  point  out  in  detail  what  that  evi- 
dence was.  But  upon  the  whole  of  the  evidence  produced  on  both 
sides  the  learned  Judge  put  two  questions  —  and,  in  my  opinion, 
two  very  proper  questions  —  to  the  jury  for  the  purpose  of  inform- 
ing his  mind  as  to  what  was  the  proper  inference  for  the  Judge  to 
draw  upon  this  very  question  of  the  presence  or  absence  of  prob- 
able cause. 

The  jury  answered  the  two  questions  in  the  defendants'  favour, 
and  though  possibly  I  might  myself  have  come  to  a  different  con- 
clusion upon  the  jfirst  question,  I  cannot  say  that  the  verdict  was 
an  unreasonable  one,  or  so  far  against  the  weight  of  evidence  that 
it  ought  not  to  stand. 

As  to  the  alleged  misdirection,  I  do  not  think  that  the  summing- 
up  of  the  learned  Judge,  taken  as  a  whole,  and  together  with  the 

questions  he  put,  could  have  misled  the  jury. 
[*  256]      *  Earl  of  Selborne  :  — 

My  Lords,  my  noble  and  learned  friend  opposite  (Lord 
Bramwell)  has  raised  a  question  which  has  not  been  argued 
before  your  Lordships,  a  question  of  the  greatest  importance,  as 
to  whether  it  is  of  the  essence  of  an  action  of  this  sort  that 
malice  should  be  proved  in  a  sense  not  imputable  to  a  corpora- 
tion. The  importance  of  that  question  would  certainly  have  led 
me,  before  I  could  arrive  satisfactorily  at  an  opinion  of  my  own 
upon  it,  to  desire  to  hear  it  argued.  It  has  not  been  argued  at 
your  Lordships*  bar.  It  was  not,  as  far  as  I  can  see,  a  ground  of 
decision  in  the  Court  below.  What  has  been  said  by  my  noble 
and  learned  friend,  I  am  sure,  will  have  the  weight  due  to  all 
opinions  of  his  whenever  the  question  comes  to  be  solemnly 
examined ;  but  I  do  not  think  that  your  Lordships'  decision  in 
the  present  case  can  properly  be  regarded  as  determining  that 
question. 

Order  appealed  frorni  affinned;  and  appeal  dismissed  with 
costs. 

Lords'  Journals,  15th  March,  1886. 

ENGLISH  NOTES. 

The  judgment  of  Holroyd,  J.,  in  the  above  case  of  Ravenga  v. 
Mackintosh,  is  cited  by  Cleasby,  B.,  in  an  elaborate  judgment  in 
Johnson  v.  Emerson  (1871),  L.  R.  6  Ex.  329,  40  L.  J.  Ex.  201,  25 
L.  T.  337,  an  action  for  maliciously  procuring  an  adjudication  in  bank- 
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ruptcy.  This  judgment  contains  a  clear  statement  of  the  conditions 
under  which  an  action  for  malicious  prosecution  is  maintainable. 
These  are  in  effect:  (1)  The  proceedings  must  be  really  without  foun- 
dation; and  this  must  be  evidenced  by  the  proceedings  having  finally 
terminated  in  favour  of  the  plaintiff;  e,  ^.,  if  the  proceedings  are  in 
bankruptcy,  the  bankruptcy  must  have  been  annulled  (Whitworth  v. 
Hall  (1831),  3  B.  &  Ad.  695;  Metropolitan  Bank  v.  Poolei/  (H.  L. 
1884),  10  App.  Cas.  210,  54  L.  J.  Q.  B.  449,  63  L.  T.  163,  33  W.  E. 
709).  (2)  The  proceedings  must  have  been  taken  without  reasonable 
and  probable  cause  {Blackford  v.  Dod  (1831),  2  B.  &  Ad.  179,  3G  R.  R. 
532) ;  and  (3)  It  must  be  shown  that  the  person  who  is  sought  to  be 
made  responsible  for  taking  the  proceedings  was  actuated  by  malice 
or  by  some  ba<J  motive. 

It  has  been  decided  that  an  action  will  lie  for  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  presenting  a  petition  for 
winding  up  a  company  under  the  Companies  Act.  For  even  though 
no  pecuniary  loss  or  special  damage  can  be  proved,  the  presentation  of 
the  petition  is,  from  its  very  nature,  calculated  to  injure  the  credit  of 
the  company.  Quartz  Hill  Gold  Mining  Co.  v.  JEyre  (C.  A.  1883),  11 
Q.  B.  D.  674,  52  L.  J.  Q.  B.  488,  49  L.  T.  249,  31  W.  R.  668. 

The  opinion  of  Lord  Bramwell  that  no  action  will  lie  against  a  cor- 
poration for  malicious  prosecution  had  been  propounded  by  him  (as 
Bramwell,  B.),  in  the  case  of  Henderson  v.  Midland  Railway  Co. 
(1871),  24  L.  T.  881,  20  W.  R.  23;  but  he  was  there  overruled  by  the 
majority  of  the  Court  (Kelly,  B.,  and  Cleasby,  B.). 

The  question  whether  malice,  in  the  sense  necessary  to  support  an 
action  for  malicious  prosecution,  can  be  imputed  to  a  corporation,  came 
up  in  its  pure  form  before  Fry,  J.,  in  the  case  of  Edwards  v.  Midland 
Railway  Co.  (1880),  6  Q.  B.  D.  287,  50  L.  J.  Q.  B.  281,  43  L.  T.  694, 
29  W.  R.  609,  and  was  decided  by  him  in  the  affirmative.  This  judg- 
ment, and  the  reasoning  and  authority  upon  which  it  was  rested,  must 
be  taken  into  account,  if  the  question  should  again  come  up  for  decision. 
It  is  indeed  difficult  to  see  why  any  of  the  ordinary  attributes  of  a  liv- 
ing person  should  be  denied  to  the  person  embodied  in  the  fiction  of  a 
corporation,  unless  it  is  conceived  of  as  a  corpus  mortuum. 

AMERICAN  NOTES. 

These  cases  are  cited  by  Mr.  Newell,  the  standard  American  writer  on 
Malicious  Prosecution,  p.  461.  Also  in  Cooley  on  Torts,  p.  212;  and  in 
Bigelow  on  Torts,  pp.  67,  69.  The  first  branch  of  the  Rule  is  supported  by 
all  the  American  cases.  .J^^^gaU^x.  BlaisdeU,  134  Massachusetts,  4/8 ;  Calefy. 
ThomaKy  81  Illinois,  478 ;  Hamilton  v.  Smithy  39  Michigan,  222 ;  John  v.  Bridg^ 
man,  27  Ohio  State,  22  ;  Scott  v.  Shelor,  28  Grattan  (Virginia),  891 ;   Vinal  y. 
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Corey  18  West  Virginia,  1;  Stanton  v.  Hart,  27  Michigan,  539;  Burgett  v. 
Burgetty  43  Indiana,  78 ;  Frowman  v.  Smith,  Littell  Select  Cases  (Kentucky),  7 ; 
12  Am.  Dec.  265  ;  Stone  v.  Stecens,  12  Connecticut,  219 ;  30  Am.  Dec.  611 
(citing  the  Ravenga  case) ;  Kelton  v.  Bevins,  Cooke  (Tennessee),  90 ;  5  Am. 
Dec.  670;  Turner  v.  Walker,  3  Gill  &  Johnson  (Maryland),  377;  22  Am. 
Dec.  329 ;  Leidig  v.  Eawson,  1  Scammon  (Illinois),  272 ;  29  Am.  Dec.  354 ; 
Adams  v.  Lisher,  3  Blackford  (Indiana),  241;  25  Am.  Dec.  102;  Bell  v. 
Graham,  1  Nott  &  McCord  (So.  Car.),  278 ;  9  Am.  Dec.  687 ;  Stone  v.  Swi/l, 
4  Pickering  (Mass.),  389 ;  16  Am.  Dec.  349  (citing  the  Ravenga  case) ;  Grijffis 
V.  Sellars,  2  Devereux  &  Battle  Law  (Nor.  Car.),  492 ;  31  Am.  Dec.  422 ; 
Malone'g  v.  Doane,  15  Louisiana,  278 ;  35  Am.  Dec.  204 ;  Yocum  v.  Polly,  1  B. 
Monroe  (Kentucky),  358;  36  Am.  Dec.  683;  Griffin  v.  Chubb,  7  Texas, 
603;  58  Am.  Dec.  85;  Williams  v.  Van  Meter,  8  Missouri,  330;  41  Am.  Dec. 
644;  Ulmer  v.  Leland,  1  Greenleaf  (Maine),  135;  10  Am.  Dec.  48;  Ross  v. 
Innis,  35  Illinois,  487;  85  Am.  Dec.  373;  Paddock  v.  Watts,  116  Indiana,  146; 
9  Am.  St.  Rep.  832;  Boeger  v.  Langenberg,  97  Missouri,  390;  10  Am.  St.  Rep. 
822;  Gulf,  frc.  Ry.  Co.  v.  James,  73  Texas,  12;  15  Am.  St.  Rep.  743;  Le  Clear 
V.  Perkins,  103  Michigan,  131 ;  26  Lawyers'  Rep.  Annotated,  627  (citing  the 
Ravenga  case). 

If  counsel  is  interested  in  the  subject-matter,  his  advice  is  unavailing. 
White  V.  Carr,  71  Maine,  555;  36  Am.  Rep.  353. 

The  advice  of  a  justice  of  the  peace  is  not  equivalent  to  that  of  counsel. 
Brobst  V.  Ruff,  100  Penn.  State,  91 ;  45  Am.  Rep.  358. 

As  to  the  action  against  a  corporation :  at  an  early  day  it  was  held  in  this 
country  that  the  action  would  not  lie,  but  the  modern  doctrine  is  the  contrary. 
Jordan  v.  Alabama,  Sfc.  R.  Co,,  74  Alabama,  85 ;  49  Am.  Rep.  800 ;  Carter  v.  Howe 
M.  Co.,  51  Maryland,  290 ;  34  Am.  Rep.  311 ;  Wheless  v.  Sec.  N.  Bank,  1  Baxter 
(Tennessee),  469;  25  Am.  Rep.  783 ;  Jefferson  R,  Co.  v.  Rogers,  28  Indiana,  7; 
Vance  v.  Erie  R.  Co.,  32  New  Jersey  Law,  334;  Williams  v.  Planters*  Ins.  Co., 
57  Mississippi,  789;  34  Am.  Rep.  494;  notes  by  the  present  writer,  34  Am. 
Rep.  495;  PhUa.  W.  fl"  B.  R.  Co.  v.  Qaigley,  21  Howard  (U.  S.  Sup.  Ct.),  202; 
Reed  v.  Home  Sav.  Bk.,  130  Massachusetts,  443 ;  Wheeler,  ^c.  Co.  v.  Boyce,  36 
Kansas,  350;  Ricord  v.  Cent.  Pac.  R.  Co.,  15  Nevada,  167;  Hussey  v.  Norfolk 
S.  R.  Co.,  98  North  CaroUna,  34  j  2  Am.  St.  Rep.  312 ;  MissouH  P.  R.  Co.  v. 
Richmond,  73  Texas,  568;  15  Am.  St.  Rep.  794. 

Mr.  Newell  says, "  It  is  too  late  to  discuss  the  question,  once  much  debated," 
and  Judge  Thompson  says  the  liability  "  is  now  settled  "  (Corporations,  sect. 
6312). 

Mr.  Bea^h  says  (Private  Corporations,  sect.  445)  :  **  There  are  a  few  author- 
ities, both  English  and  American,  which  seem  to  sustain  the  idea  that  an 
action  for  a  malicious  prosecution  cannot  be  maintained  against  a  corporation 
(Owsley  V.  Montgomery,  Sfc.  R.  Co.,  37  Alabama,  560;  ChUds  v.  Bank,  17  Mis- 
souri, 213;  McLellan  v.  Cumberland  Bank,  24  Maine,  566  (these  American 
cases  have  been  overruled),  among  which  is  a  vigorous  modern  restatement 
of  the  old  rule  by  Baron  Bramwell  which  is  well  worth  consideration  "  (cit- 
ing the  Abrath  case).  In  Goodspeed  v.  East  Haddam  Bank,  22  Connecticut,  630, 
the  Court  divided  evenly,  and  it  was  there  said :  **  The  views  of  the  old  lawyers 
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regarding  the  real  nature,  power,  and  responsibilities  of  corporations,  to  a 
great  extent,  are  exploded  in  modern  times,  and  it  is  believed  that  now  these 
bodies  are  brought  to  the  same  civil  liabilities  as  natiural  persons,  so  far  ad 
can  be  done  consistently  with  their  respective  charters ;  and  no  good  reason 
is  discovered  why  this  should  not  be  so,  or  why  it  cannot  be  done  in  a  case 
like  this  without  violating  any  sensible  or  useful  principle.  But  after  all,  the 
objection  to  the  remedy  of  this  plaintiff  against  the  bank  in  its  corporate 
capacity  is  not  so  much  that  as  a  corporation  it  cannot  be  made  responsible 
for  torts  committed  by  its  directors,  as  that  it  cannot  be  subjected  for  that 
species  of  torts  which  essentially  consist  in  motive  and  intention.  The  claim 
is,  that  as  a  corporation  is  ideal  only,  it  cannot  act  from  malice,  and  therefore 
commence  or  prosecute  a  malicious  or  vexatious  suit.  This  syllogism  or  rea- 
soning might  have  been  very  satisfactory  to  the  schoolmen  of  former  days ; 
more  so,  we  think,  than  to  the  jurist  who  seeks  to  discover  a  reasonable  and 
appropriate  remedy  for  every  wrong.  To  say  that  a  corporation  cannot  have 
motives  is  to  deny  the  evidence  of  our  senses  when  we  see  them  thus  acting, 
and  effecting  thereby  results  of  the  greatest  importance  every  day.  And  if 
they  can  have  any  motive,  they  can  have  a  bad  one ;  they  can  intend  to  do 
evil  as  well  as  good.  If  the  act  done  is  a  corporate  one,  so  must  the  motive 
and  intention  be.  In  the  present  case,  to  say  that  the  vexatious  suit,  as  it  is 
called,  was  instituted,  prosecuted,  and  subsequently  sanctioned  by  the  bank  in 
the  usual  modes  of  its  action,  and  stiU  to  claim  that  although  the  acts  were 
those  of  the  bank,  the  intention  was  only  that  of  the  individual  directors,  is 
a  distinction  too  refined,  we  think,  for  practical  application." 

But  a  municipal  corporation  is  not  liable  for  a  mere  malicious  prosecution. 
Brown  v.  City  of  Cape  Girardeau,  90  Missouri,  377;  59  Am.  Rep.  28. 

A  corporation  is  liable  for  libel.  Philadelphia,  Sfc,  R.  Co.  v.  Quigley, 
21  Howard  (U.  S.  Sup.  Ct.),  202;  Howe  Machine  Co.  v.  Souder,  58  Georgia, 
64;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  California,  48;  91  Am.  Dec. 
672;  Johnson  v.  St.  Louis  D.  Co.,  65  Missouri,  539;  27  Am.  Rep.  293 ;  Vinas  v. 
MercharUs\  jrc.  Ins.  Co.,  27  Ix)uisiana  Annual,  367 ;  Evening  Journal  Ass*n 
v.  McDermott,  44  New  Jersey  Law,  430;  43  Am.  Rep.  392;  43  New  Jersey 
Law,  488;  39  Am.  Rep.  606. 

But  not  so  where  the  agent  by  whom  the  defamatory  statement  was  made 
waa  not  acting  in  the  course  of  his  duty.  Southern  Express  Co.  v.  Fiizner, 
59  Mississippi,  581 ;  42  Anu  Rep.  379.  Nor  for  slander,  even  where  he  was 
so  acting,  unless  he  was  expressly  directed  or  authorized  by  the  corporation  to 
utter  the  words  in  question.  Behre  v.  Nat.  Cash  Register  (Georgia),  27  S.  E. 
Rep'r,  986. 
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MANDAMUS. 


No.  1.  — REX  V.  WHEELER 
(1735.) 

No.  2.  — REX  V.  ASKEW. 

(db.  askew's  case.) 

(1768.) 

No.  3.  — EEX  V,  PAYN. 
(1837.) 

RULE. 

The  prerogative  writ  of  mandamus  is  not  granted  to 
enforce  a  mere  private  right,  but  may  (in  the  discretion 
of  the  Court)  be  granted  to  enforce  the  performance  of  a 
public  duty  for  which  the  law  prescribes  no  other  eflEective 
remedy. 

Bex  y.  Wheeler. 

Cas.  temp.  Hardwicke,  99-100. 

Mandamus.  —  Private  Bight 

[99]       Where  it  appears  that  the  right  to  exercise  a  private  office  is  already 
the  subject  of  a  suit  in  equity  between  the  parties,  the  Court  will  not  inter- 
fere by  mandamus. 

On  an  application  to  show  cause  why  a  mandamus  should  not 
go  to  the  defendant  as  register  of  the  Consistory  Court  of  Durham, 
to  deliver  over  all  the  public  books,  records,  and  entries  to  one 
Trotter :  it  came  out  on  aflSdavits  that  Trotter  had  a  grant  of  this 
oflBce  jointly  with  one  Hilton,  from  the  late  Lord  Crew,  Bishop  of 
Durham ;  and  that  Trotter  survived  Hilton,  and  by  deed  poll  the 
7th  of  August,  1731,  he  made  the  defendant  his  deputy  for  three 
years,  which  expired  on  the  7th  of  September  last;  and  that  was 
the  ground  of  Trotter's  application  for  this  mandamiLs:   but  it 
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appears  now  upon  aflBidavits  that  the  parties  entered  into  an  agree- 
ment in  writing  under  their  hands,  but  not  sealed,  for  Wheeler's 
being  his  deputy  for  three  years  more,  and  that  Wheeler  has 
brought  a  bill  in  equity  for  the  specific  performance  thereof,  which 
is  now  depending  in  Chancery,  and  is  to  be  heard  next  term. 

He  says  these  writs  are  not  ex  debUo  justiticey  but  at  the  discre- 
tion of  the  Court ;  and  he  admits  a  casfe  cited  by  Mr.  Parker  upon 
the  motion,  where  a  mandamus  was  granted  in  the  like  case  to  the 
register  of  the  Bishop  of  Hereford ;  but  that  it  appeared  in  that 
case,  that  the  oflBice  had  been  recovered  in  an  assize ;  besides,  this 
can  have  no  determination  on  a  mandamus,  and  Trotter  might 
have  applied  to  the  Bishop's  Court. 

Strange,  for  the  tnandamus,  cites  1  Sid.  31,  a  mandamus  to  the 
town  clerk  of  Nottingham  to  deliver  books,  &Q.,  to  his  successor. 
The  King  and  Powell,  Michaelmas,  12  Geo.  I.  Mandamus  to  a 
former  mayor  to  deliver  records,  &c.,  to  the  succeeding  mayor.  The 
King  and  Wildman,  Michaelmas,  4  Geo.  II.  Mandamus  to  the 
clerk  of  the  Blacksmiths'  Company  to  deliver  the  company's  books 
to  his  successor.     2  Str.  879 ;  Barnard.  B.  E.  402. 

Lord  Hardwicke,  Ch.  J.  The  only  material  thing  that  has  been 
said  for  this  mandamus,  is,  that  Trotter  appearing  to  be  the  legal 
officer  is  entitled  to  this  mandamus  ex  debito  justitice :  but  I  do  not 
see  that  every  officer  that  is  rightfully  the  officer,  though  he  has 
been  disseised,  is  entitled  to  it  ex  debito  justitice :  the  reason  why 
we  grant  these  writs  is  to  prevent  a  failure  of  justice,  and  for  the 
execution  of  the  common  law,  or  of  some  statute,  or  of  the  King's 
charter,  and  never  as  a  private  remedy  to  the  party,  except  on  the 
statute  of  Q.  Anne  (j^uer*  if  9  Anne,  c  20),  and  that  stands  on 
another  footing :  nay,  the  old  cases  went  so  far  as  to  refuse 
a  mandamus  in  all  *  cases  where  an  assize  lay ;  and  though  [*  100] 
the  Court  is  not  so  strict  nowadays,  yet  it  shows  in  what 
light  these  writs  are  considered.  Now  here  there  don't  appear  to 
be  any  failure  of  justice,  but  only  a  dispute  about  a  private  right : 
if  you  say  this  is  a  disseisin,  you  may  bring  an  assize.  In  the  case 
of  Vincent,  a  mandamus  was  prayed  to  oblige  the  Bishop  to  grant 
a  license  for  preaching,  to  a  lecturer ;  and  the  Court  did  not  enter 
into  the  question,  whether  that  were  a  proper  instance  of  granting 
a  mandamus,  but  refused  it  because  a  dispute  was  then  depending, 
whether  Vincent  was  entitled  to  the  lectureship. 

Lee,  J.  —  The  having  a  legal  right  to  this  office  gives  no  title  to 
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the  books,  for  if  Wheeler  has  an  equitable  right  it  will  bar  the 
legal  title ;  so  that  in  this  case  how  can  it  be  said  that  Trotter  is 
entitled  to  the  books  ex  dehito  justitive  i  Rule  discharged. 

Bex  y.  Askew  (Dr.  Askew's  Case). 

4  Burr.  2186-2204. 

Mandamus.  —  College  of  Physicians, 

Mandamus  to  admit  as  a  member  of  the  college  a  candidate  who  had  not 
been  examined  and  elected  according  to  the  bye-Laws,  refused. 

[2186]  The  substance  of  the  contention  in  this  case  was  as 
follows :  — 

A  rule  had  been  obtained,  upon  the  application  of  Dr.  Letch,  for 
the  College  of  Physicians  to  show  cause  why  dimandamus  should 
not  issue,  directed  to  them,  commanding  them  to  admit  John  Letch, 
doctor  of  physic,  to  be  a  member  of  the  College. 

This  rule  was  made  upon  the  whole  body  of  the  College  or  com- 
munity of  the  faculty  of  physic  of  the  city  of  London ;  and  also 
upon  the  president  and  censors  of  the  said  College. 

On  Thursday,  7th  May,  1767,  Mr.  Yorke  showed  cause  against 
this  rule ;  and  Sir  Fletcher  Norton  argued  in  support  of  it 

The  short  state  of  the  material  facts,  with  respect  to  this  man- 
damus, was  —  That  Dr.  Letch,  who  practised  as  a  man-midwife, 
was  summoned  by  the  College,  to  be  examined.  He  thereupon 
came  in,  and  was  examined  thrice  at  the  comitia  minora:  and 
after  the  third  of  those  examinations,  he  was  there  balloted  for, 
"  whether  he  should  be  approved  of  by  them,  or  not."  A  dispute 
arose  upon  this  ballot.  The  majority  of  the  number  of  balls 
appeared  to  be  for  approving  him :  but  one  of  the  censors  declared 
"  that  he  had,  by  mistake,  put  in  his  ball  for  approbation ;  which 
he  meant  and  intended  to  be  against  approving  him."  It  was  pro- 
posed "to  ballot  over  again."  But  the  president  con- 
[*  2187]  sidered  and  declared  *this  to  be  an  approbation  by  a 
majority  of  votes  on  the  ballot.  On  Dr.  Letch's  being 
proposed  to  the  comitia  majora,  nineteen  to  three  of  the  members 
present  were  against  putting  the  College  seal  to  his  letters  testi- 
monial :  and  he  was  informed  "  that  he  was  not  elected." 

His  counsel  insisted,  that  having  been  returned  suflScient  by  the 
comitia  minora,  he  had  thereby  acquired  an  inchoate  right   to 
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admission;  which   the  Court  would  enforce    the  completion   of 
by  mandamus. 

In  this  argument,  the  charter  of  the  College  appeared  to  bear 
date  on  23rd  September,  10  Hen.  VIII.  (1518).  And  the  following 
statutes  were  mentioned :  3  Hen.  VIII.  c.  11,  and  14  &  15  Hen.  VIII. 
c.  5.  And  some  bye-laws  or  statutes  of  the  College  :  particularly, 
caput  octavum,  "  de  comitiis  majorihus"  and  caput  decimum  quar^ 
turn.  The  former  says:  "Comitia  vocamus  congregationes  illas 
licitas  et  honestas,  quas  ut  prsesidens  et  collegium  sive  communitas 
et  eorum  successores  de  seipsis  habeant,  Rex  Henricus  concessit. 
Ordinaria  autem  sive  stata  comitia,  majora  dicenda,  quater  anno 
celebrentur,  &c.  In  comitiis  majoribus  fiant  electiones  et  admis- 
siones  sociorum,  candidatorum  et  permissorum.  Quod  ver6  ad 
candidatorum  et  permissorum  examinationes  attinet,  ese  fieri  pos- 
sint  vel  in  majoribus  comitiis,  vel  in  minoribus  et  censoriis,  pro 
arbitrio  praesidentis  aut  proprsesidentis  et  censorum,  aut  eorum 
partis  majoris."  The  caput  decimum  quartum  {de  examinationum 
et  admissionum  forma)  enacts:  "  Antequam  quispiam  aut  in  can- 
didatorum ordinem,  aut  ad  medicinae  facultatem  in  urbe  Londino 
et  per  septem  miliaria  in  circuitu  ejusdem  exercendam  admittendus 
proponatur,  examinetur  in  tribus  comitiis,  sive  majoribus  sive  mi- 
noribus, pro  arbitrio  praesidentis  aut  propraesidentis  et  censorum, 
aut  eorum  majoris  partis,  &c.  Omnes  hse  examinationes  fieri  pos- 
sunt  in  comitiis  minoribus  sive  censoriis,  k  praesidente  aut  proprae- 
sidente,  et  quatuor  censoribus ;  aut  (uno  ex  censoribus  absente)  a 
praesidente  aut  propraesidente,  tribus  censoribus,  et  absentis  cen- 
soris  vicario.  liceat  tamen  cuilibet  socio,  pro  arbitrio,  disputare 
et  periculum  facere  quantum  examinandus  in  re  medica  valeat. 
Qui  ad  hunc  modum  examinatus,  et  k  praesidente  aut  propraesidente 
et  censoribus  aut  eorum  majori  parte  (sufifragiis  per  pilas  occult^ 
acceptis)  approbatus  fuerit,  in  comitiis  majoribus  proximo  inse- 
quentibus,  siquidem  commodfe  fieri  poterit,  sin  minis,  in  comitiis 
quibuslibet  majoribus,  sive  ordinariis  sive  extraordinariis,  a  praesi- 
dente aut  propraesidente  proponatur  in  candidatorum  ordinem  vel 
permissorum  numerum  admittendus :  et  si  electus  fuerit,  peractis 
iis  ab  ipso  quae  per  statuta  nostra  requiruntur,  quam  primim 
admittatur." 

*  Some  cases  were  also  cited  in  the  course  of  the  argu-  [*  2188] 
ment :  the  Case  of  Corporations,  in  4  Co.  Rep.  77  b,  78  a ;  Dr. 
Bonham's  Case,  in  8  Co.  114  to  121 ;  Dr.  Goddard^s  Case,  in  1  Lev. 
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19,  1  Siderf.  29,  and  1  Keb.  75,  84;  s.  0.  upon  a  mandamus  to  the 
College  to  restore  him;  Dr,  GroenveWs  Case,  in  Carthew,  491, 
1  Salk.  144,  200,  263,  3  Salk.  265,  12  Mod.  119,  and  Holt,  184, 
and  Dr.  Scombergh^s  Case. 

The  next  day,  the  argument  was  continued  by  Mr.  Ashhurst  and 
Mr.  Dunning,  for  the  College ;  and  Mr.  Morton,  Serjeant  Glynn, 
and  Mr.  Wallace,  for  Dr.  Letch. 

Lord  Mansfield  said,  he  had  no  doubt  what  ought  to  be  done : 
and  therefore  would  not  keep  the  gentlemen  of  the  faculty  any 
longer  in  suspensa 

The  counsel  for  the  College  have  admitted  the  jurisdiction  of 
this  Court;  and  they  certainly  have  jurisdiction  over  corporate 
bodies,  to  see  that  they  act  agreeably  to  the  end  of  their  institution. 

There  is  no  doubt  that  where  a  party,  who  has  a  right,  has  no 
other  specific  legal  remedy,  the  Court  will  assist  him  by  issuing 
this  prerogative  writ,  in  order  to  his  obtaining  such  right. 

There  can  be  as  little  doubt,  that  the  College  are  obliged,  in  con- 
formity to  the  trust  and  confidence  placed  in  them  by  the  Crown 
and  the  public,  to  admit  all  that  are  fit ;  and  to  reject  all  that  are 
unfit.  For  under  the  reason  and  spirit  and  true  construction  of 
this  charter  and  this  Act  of  Parliament,  no  person  ought  to  be 
suffered  to  practise  physic,  but  such  only  as  have  skill  and  ability, 
and  have  diligently  applied  themselves  to  the  study,  and  are  well 
grounded  in  the  knowledge  of  it :  and,  on  the  other  hand,  all  per- 
sons who  are  so  qualified,  and  have  bestowed  their  time  and  money 
and  labour  in  the  proper  studies  that  tend  to  such  qualifications, 
have  a  right  to  be  admitted  to  exercise  and  practise  their  profes- 
sion. And  the  public  have  also  a  right  to  the  assistance  of  such  a 
person,  who  has  by  his  labour  and  studies  rendered  himself  capable 
of  serving  the  public  by  giving  them  proper  advice  and  directions. 

It  is  true,  that  the  judgment  and  discretion  of  determining  upon 
this  skill,  ability,  learning,  and  sufficiency  to  exercise  and  practise 
this  profession,  is  trusted  to  the  College  of  Physicians :  and  this 
Court  will  not  take  it  from  them,  nor  interrupt  them  in  the 
[*  2189]  due  and  proper  exercise  of  it.  But  their  conduct  in  *  the 
exercise  of  this  trust  thus  committed  to  them  ought  to  be 
fair,  candid,  and  unprejudiced  ;  not  arbitrary,  capricious,  or  biassed; 
much  less  warped  by  resentment  or  personal  dislike. 

Cases  indeed  may  happen,  where  the  rejection  may  be  founded 
upon  other  grounds  than  insufficiency  in  point  of  skill  and  ability 
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or  knowledge:  it  is  possible  that  other  causes  of  rejection  may 
occur;  as  badness  of  morals,  for  instance. 

But  in  the  present  case,  they  seem  to  have  acted  with  candour 
and  caution.  Some  of  the  gentlemen  even  majce  oath  of  their 
reasons  against  admitting  this  candidate  for  a  license.  Objections 
to  persons  applying  for  licenses  to  practise  physic  may  be  grounded 
on  a  variety  of  reasons :  and  the  Court  are  to  judge  of  such  objec- 
tions and  the  reasons  of  them.  If  they  are  insufficient,  the  Court 
may  grant  a  mandamiis.  If  they  should  refuse  to  examine  the 
candidate  at  all,  the  Court  would  oblige  them  to  do  it.  In  a  man- 
uscript book  of  reports  which  I  have  seen,  the  reporter  cites  (in 
reporting  Dr,  Bonham's  Case)  a  mandamus  in  the  time  of  Edw.  III. 
directed  to  the  University  of  Oxford,  commanding  them  to  restore 
a  man  that  was  iannitus:  which  shows  both  the  antiquity  and 
extent  of  this  remedy  by  mandamvs.  But  the  Court  ought  to  be 
satisfied  that  they  have  ground  to  grant  a  mandamus :  it  is  not  a 
writ  that  is  to  issue  of  course,  or  to  be  granted  merely  for  asking. 

The  question  therefore  is,  "  Whether  here  is  a  proper  and  suffi- 
cient ground  for  our  granting  a  mandamus" 

Consider,  then,  what  are  the  grounds  of  this  application. 

First,  Dr.  Letch  can't  dispute  these  bye-laws.  This  point  is 
not  open  to  him.  For,  without  them,  he  has  no  ground  to  stand 
upon :  he  has  never  been  examined  by  the  body  at  large.  There- 
fore he  is  under  a  necessity,  upon  this  application,  of  allowing  the 
bye-laws  to  be  good 

The  question  then  will  be,  "  Whether  the  power  is  devolved  on 
the  president  and  four  censors;  or  remains  with  the  body  at 
large." 

I  am  clear,  that  the  power  remains  with  the  body ;  and  that  the 
examination  by  the  president  and  four  censors  is  only  preparatory, 
and  for  the  ease  of  the  body  at  large. 

There   are  various  instances    of    delegations   of  a  like    kind. 
Bishops  refer  examinations  of  clergymen  to  their  chap- 
lains.    *  So  universities  refer  examinations  to  select  parts   [*  2190] 
of  their  bodies.     But  the  dernier  determination  is  in  the 
body  at  large. 

These  censors,  to  whom  this  examination  is  referred,  take  an 
oath,  "  not  to  approve  of  unfit  persons,  nor  reject  such  as  are  fit." 

The  usage  has  been,  to  refer  the  examination  of  the  person 
applying  for  a  license  to  the  comitia  minora,  as  more  easy,  and 
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more  convenient  to  be  executed  by  a  small  than  by  a  large  number 
of  examiners.  But  every  fellow  has  notice  of  it,  and  may  examine 
and  argue  with  the  candidate;  though  he  has  no  vote  at  these 
comitia  minora:  so  that  every  fellow  has  an  opportunity  of  in- 
forming himself  and  satisfying  his  own  judgment  concerning  the 
sufficiency  of  the  candidate.  The  comitia  minora  have  no  power, 
upon  their  approbation,  to  admit  the  candidate:  they  have  only 
power  to  approve.  If  they  do  approve,  then  the  person  so  approved 
of  by  them  is  to  be  afterwards  proposed  to  the  comitia  majora,  for 
election :  and  if,  upon  being  so  proposed,  he  shall  be  elected,  then 
he  is  to  be  admitted. 

Supposing  the  comitia  majora  to  execute  their  power  corruptly 
(taking  this  word  in  a  large  sense),  and  that  they  should  refuse  to 
admit  a  person  who  had  been  examined,  approved,  and  regularly 
proposed  to  them,  without  being  able  to  deny  his  fitness,  this 
Court  ought  indeed,  in  such  a  case,  to  interpose. 

But  that  is  not  pretended  or  even  hinted  to  be  the  present  case 
with  respect  either  to  the  comitia  majora,  or  the  comitia  minora. 
Dr.  Letch  charges  them  with  nothing  of  this  kind,  nor  with  any- 
thing to  which  it  is  requisite  for  them  to  give  an  answer:  his 
counsel  rely  on  the  usage. 

The  question  therefore  is,  "Whether  the  comitia  majora  have 
acted  corruptly." 

Now  they  have  only  referred  him  to  a  second  examination  in 
future :  they  have  not  absolutely  rejected  him. 

At  the  comitia  minora,  there  were  three  who  in  truth  meant  and 
intended  to  ballot  against  Dr.  Letch,  though  one  of  them  made  a 
mistake  and  balloted  for  him ;  which  mistake  was  declared  and 
taken  notice  of,  at  the  very  time ;  and  it  was  proposed  to  ballot 
over  again:  and  this  was  disclosed  to  the  comitia  majora. 

This  fact  (of  a   mistake  in  the  ballot  for  approbation)  being 

disclosed  to  the  comitia  majora,  was  it  not  extremely 

[*2191]  reasonable  *for  them  to  refer  the  candidate  to  a  further 

examination  ?     I  see  no  injustice  in  this.     The  intention 

of  the  ballot  was  that  he  should  be  reported  unfit :  and  two  of  the 

censors  now  swear  "that  they  thought  him  so." 

I  am  satisfied  that  the  comitia  majora  had  the  power  of  reject- 
ing him:  and  it  does  not  by  any  means  appear  that  they  have 
acted  upon  improper  grounds,  or  arbitrarily  and  capriciously. 

Here  is  no  ground  laid  for  demanding  a  mandamus. 
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His  Lordship  concluded  with  a  recommendation  to  the  College, 
to  settle  all  other  matters  among  themselves,  without  coming  to 
this  Court :  at  the  same  time  intimating  to  them  a  caution  against 
narrowing  their  grounds  of  admission  so  much,  that  if  even  a 
Boerhaave  should  be  resident  here,  he  could  not  be  admitted  into 
their  fellowship. 

Mr.  Justice  Yates  thought  that  Dr.  Letch  might  more  properly 
have  applied  for  a  mandamus  requiring  the  College  to  grant  him  a 
license  to  practise  within  London  and  seven  miles  of  it.  How- 
ever, if  he  had  laid  a  sufficient  ground  for  his  present  application, 
and  shown  the  Court  "*  that  he  had  a  right  to  be  a  member  of  the 
College, "  the  Court  ought  to  grant  him  a  maTidamiis,  to  enable  him 
to  obtain  that  right  if  he  had  no  other  legal  method  of  coming 
at  it 

But  he  has  not  laid  a  sufficient  ground  for  this  application :  he 
has  not  shown  that  he  has  a  right  to  be  admitted  a  member  of 
the  College.  And  we  ought  not  to  issue  a  martdamus  requiring 
the  College  to  admit  him  a  member  unless  he  first  shows  us  "  that 
he  has  a  right  to  such  admission.  * 

No  man  can  now  practise  physic,  until  he  shall  have  been 
examined  and  approved  of,  proposed,  elected,  and  admitted.  He 
can't  be  a  member  of  the  College  till  all  these  requisites  shall 
have  been  completed  in  him. 

This  gentleman  has  been  examined,  it  is  true,  by  the  president 
and  four  censors ;  and  their  ballot  was  in  his  favour,  three  to  two, 
as  to  their  approbation :  but  one  of  them  declared,  at  the  time, 
*  that  he  meant  and  intended  his  ballot  to  have  been  in  disappro- 
bation. "  The  president,  however,  considered  him  as  approved  by 
the  majority. 

But  the  determination  of  the  comitia  minora  is  not  final :  the 
consequence  of  their  approbation  is  only  "  that  he  is  to 
be  *  afterwards  proposed  to  the  comitia  majora  for  elec-   [*2192] 
tion ;  and  if  they  elect  him  then  he  is  to  be  admitted.  ' 

The  trust  was  placed  in  the  whole  body.  The  College  could 
not  delegate  this  trust  placed  in  the  whole  body,  to  this  select  part, 
the  comitia  minora,  so  as  to  make  their  opinion  final :  but  it  was 
lawful  for  the  College  to  delegate  to  them  this  power  of  prepara- 
tory examination ;  reserving  to  the  whole  body  the  right  of  final 
judgment  and  determination.  Neither  have  the  College  in  fact 
delegated  the  final  judgment  to  the  comitia  minora :  they  are  only 
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to  examine  and  approve.  The  candidate,  if  he  meets  with  their 
approbation,  must  still  be  proposed  to  the  camitia  majora,  and  is 
to  be  elected  by  them.  So  that  it  is  the  comitia  majora  who  are 
to  judge  and  to  elect;  theirs  is  the  final  determination. 

The  mistake  in  the  ballot  at  the  comitia  minora  might  be  a 
ground  for  the  comitia  majora  to  judge  **  that  the  doctor  had  not 
satisfied  the  president  and  censors  of  his  suflBciency  to  practise 
physic : "  for,  though  according  to  the  strict  letter  the  ballot 
might  be  said  to  have  pronounced  him  suflBcient,  yet  the  majority 
of  those  who  ballotted  thought  and  even  declared  otherwise. 

Upon  the  whole,  as  Dr.  Letch  has  laid  before  us  no  ground  for 
a  mandamuSy  there  is  no  reason  for  us  to  grant  him  one. 

Mr.  Justice  Aston.  —  The  question  is,  "  Whether  Dr.  Letch  has 
laid  a  suflScient  ground  for  asking  a  mandamus  requiring  the 
College  of  Physicians  to  admit  him  a  member  of  it.  * 

I  agree  with  my  Brother  Yates,  "  that  he  should  rather  have 
applied  for  a  mandamus  requiring  the  College  to  grant  him  a 
license  to  practise  physic  within  London  and  seven  miles  of  it, 
than  for  a  mandamus  to  admit  him  a  member.  " 

No  particular  method  of  admission  is  specified,  either  in  the 
charter  or  in  the  statute.  The  College  have  therefore  instituted  a 
method :  the  method  which  has  been  now  disclosed  to  ns.  And 
they  have  done  right :  it  is  a  good  and  proper  one.  The  exami- 
nation of  the  candidate,  by  the  comitia  minora^  is  part  of  it;  but 
their  opinion  is  not  final.  The  final  determination  is  in  the 
comitia  majora. 

By  the  14  &  15  Hen.  VIIL,  c.  5  (sect,  penult),  it  is  enacted 
*  that  the  six  persons  named  in  the  letters  patent,  as  principals 
and  first  named  of  the  said  commonalty  and  fellowship,  choosing 
to  them  two  more  of  the  said  commonalty,  be  called 
[*  2193]  elects ;  and  that  the  *  same  elects  yearly  choose  one  of 
them  to  be  president  of  the  said  commonalty ;  and  as  oft 
as  any  of  the  rooms  and  places  of  the  same  elects  shall  fortune  to 
be  void  by  death  or  otherwise,  then  the  supervivors  of  the  same 
elects  shall  choose,  name,  and  admit  one  or  more,  as  need  shall 
require,  of  the  most  cunning  and  expert  men  of  and  in  the  said 
faculty  in  London,  to  supply  the  said  room  and  number  of  eight 
persons  :  so  that  he  or  they  that  shall  be  so  chosen  be  first  by  the 
said  supervivors  strictly  examined,  after  a  form  devised  by  the 
said  elects ;  and  also,  by  the  same  supervivors  approved. "     This 
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shows  that  the  makers  of  the  Act  of  Parliament  looked  upon 
those  of  the  faculty  who  resided  in  London  to  be  members  of  the 
College. 

The  power  delegated  to  the  comitia  minora  is  "  to  examine  and 
to  judge  upon  the  sufficiency  of  the  person  whom  they  have  exam- 
ined; and  they  are  upon  oath  to  act  impartially  therein:"  but 
their  opinion  and  judgment  are  not  final.  The  election  is  not  any 
part  of  their  power :  it  is  in  the  comitia  laajora. 

If  the  person  examined  by  them  had  been  approved,  proposed, 
and  elected,  then,  indeed,  a  mandamus  would  lie ;  and  so  it  would 
if  the  College  should  refuse  to  examine  the  candidate  at  all. 

But  there  are  none  of  these  circumstances  in  Dr.  Letch's  case. 
He  has  been  examined ;  he  has  been  proposed ;  he  has  not  been 
elected:  he  has  never  acquired  such  a  right  as  can  be  a  ground 
for  asking  a  mandamus. 

And  even  as  to  the  approbation  of  the  comitia  minora,  upon 
their  examination  of  him  —  though  the  number  of  balls  seemed 
to  indicate  their  approbation  of  him,  yet  it  is  apparent  that  there 
was  a  mistake  in  the  ballot:  and  it  was  declared  at  the  time. 
Now  suppose  that  mistake  to  have  been  the  contrary  way;  and 
that  the  censor  who  made  this  mistake  had  meant  to  ballot  for  Dr. 
Letch,  but  had  by  mistake  actually  ballotted  against  him ;  would 
it  not  have  been  thought  a  very  hard  case,  that  this  should  be 
holden  a  disapprobation  of  him;  and  that  he  should  be  bound 
down  by  this  slip  of  the  censor,  contrary  to  his  opinion  and  inten- 
tion, to  an  undeserved  and  undesigned  rejection  ? 

I  think  the  comitia  majora  have  behaved  with  great  candour 
and  moderation.  They  knew  that  the  majority  of  the  comitia 
minora  thought  the  candidate  insufficient  They  refer  him  to 
further  examination,  whenever  he  shall  find  or  think  himself 
qualified  to  undergo  it  When  he  shall  become  properly 
♦qualified,  he  may  be  again  examined;  and  being  found  [*2194] 
so  upon  such  second  examination,  may  be  proposed, 
elected,  and  admitted  in  the  due  and  regular  manner. 

Mr.  Justice  Hewitt  declined  giving  any  opinion  "  Whether 
London  licentiates  are  members  of  the  College  or  not:"  though 
he  hinted  that  the  more  he  thought  of  it  the  more  he  doubted  it 

The  present  application  is  for  a  mandamus  commanding  the 
College  to  admit  him  a  member.  It  is  not  for  obliging  them  to 
grant  him  a  license  to  practise  in  London  and  within  seven  miles 
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round  it.  The  admissions  into  the  College  are  "  in  societatem 
nostram : "  the  others  only  licenses  to  practise  within  these 
limits. 

Dr.  Letch  recognises  the  bye-law  or  statute  of  the  College,  and 
grounds  himself  upon  it,  claiming  his  right  of  admission,  as 
arising  from  it :  and  upon  this  right  he  applies  to  be  admitted  a 
member  of  the  College. 

I  think  we  should  go  a  great  way  if  we  should  say  "  that  a 
licentiate  to  practise  within  London  and  seven  miles  roxmd  is  a 
member  of  the  College. "  Certainly  a  person  not  admitted  can't  be 
meant  as  one  of  those  that  are  incorporated. 

But  this  gentleman  has  not  laid  a  sufficient  ground  of  right  to 
support  a  claim  to  admission  within  this  bye-law. 

It  only  reposes  a  trust  in  the  comitia  minora,  *  to  examine  the 
.  candidate.  "  If  they  approve  of  him  they  are  to  report  their  appro- 
bation to  the  society  or  body  at  large,  the  comitia  majora.  Any 
member  may  be  present  at  the  examination,  and  ask  the  candidate 
questions  to  try  his  skill  in  medicine.  The  trust  reposed  in  the 
comitia  minora  relates  only  to  his  skill  in  physic;  it  does  not 
extend  to  his  morals.  They  are  not  empowered  to  examine  into 
them.  The  other  part  of  his  qualification  they  are  to  examine 
into;  and  if  they  approve  report  so,  but  nothing  further:  it  is  the 
comitia  majora  who  are  to  determine  finally,  and  to  elect 

Therefore,  without  entering  into  any  other  points,  I  concur  in 
the  opinion  "  that  this  rule  ought  to  be  discharged. " 

This  rule  was  accordingly  discharged  ly  the  unanimmis 
opinion  of  the  Court  .  .  • 

Bex  V.  Payn. 

6  Adolplius  &  Ellis,  392-407  (s.  c.  1  N.  &  P.  524;  W.,  W.  &  D.  142;  1  Jur.  54). 

Mandamus,  —  Statutory  Duty. 

[392]  By  Stat.  12  Geo.  II.,  c.  29,  s.  7,  the  treasurer  of  every  county  is  to 
keep  books  of  entries  of  sums  received  and  paid  by  him ;  and  is  also  to 
deliver  in  accounts  to  the  justices  at  every  quarter  sessions,  with  vouchers ;  and, 
l)y  sect.  8,  the  accounts  and  vouchers,  after  having  been  passed  by  the  justices, 
are  to  be  deposited  with  the  clerk  of  the  peace,  who  is  to  keep  them  among  the 
records  of  the  county,  to  be  inspected  by  the  justices. 

A  treasurer  delivered  in  documents,  consisting  of  separate  papers,  containing 
respectively  the  clerk  of  the  peao^^s  account  of  the  county  rate,  and  other  charges 
i^  the  treasurer's  debit,  and  also  the  bills  which  he  had  paid,  and  the  vouchers. 
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At  the  samo  time  he  exhibited  his  book  of  entries  of  the  sums  received  and  paid. 
The  justices  compared  the  book  with  the  documents,  deposited  the  documents 
and  vouchers  with  the  clerk  of  the  peace,  signed  the  treasurer's  discharge  (under 
sect.  9)  in  his  book  of  entries,  and  returned  it  to  him  so  signed.     Held :  — 

1.  That  the  book  of  entries  thereby  became  the  accounts  passed,  and  therefore 
that  such  book  was  to  be  kept  by  the  clerk  of  the  peace,  not  by  the  treasurer 
himself. 

2.  That  a  mandamus  lay  to  the  treasurer  to  deposit  it. 

3.  And  this,  although  it  contained,  besides  the  discharges  of  the  treasurer, 
those  of  his  father,  who  had  been  treasurer  before  him,  and  had  passed  the 
.accounts  in  the  same  way. 

4.  And  although  the  aflBdavits  on  which  the  rule  was  granted  contained  (be- 
sides the  above  facts)  charges  of  dishonesty  against  the  treasurer,  which  the 
•opposing  affidavits  alleged  to  be  false  within  the  knowledge  of  the  applicants, 
and  omitted  facts  exculpating  the  treasurer  from  such  chai^ges,  which  also  the 
-opposing  affidavits  alleged  to  be  within  the  knowledge  of  the  applicants. 

The  mandamus  issued,  reciting  the  book  to  be  in  the  defendant's  custody, 
power,  and  control ;  and  was  tested  the  day  on  which  the  rule  for  the  mandamus 
was  made  absolute.  Return,  that  the  book  was  not  at  the  time  of  the  teste,  nor 
.since,  nor  at  the  time  of  the  return,  in  the  custody,  &c»  The  Court  refused  to 
take  the  return  off  the  file,  or  quash  it,  on  motion,  upon  affidavit  of  the  facts  as 
above  stated,  and  of  the  belief  of  deponents  that  the  defendant's  object  was  to 
evade  the  process  of  the  Court. 

But  the  Court  refused  the  defendant  the  costs  of  the  last  motion,  though  moved 
with  costs. 

Sir  John  Campbell,  Attorney-General,  obtained  a  rule  in  last 
term,  calling  upon  William  Payn,  the  treasurer  of  Berkshire,  to 
show  cause  why  a  mandamtis  should  not  issue  commanding  him 
to  deposit  with  the  clerk  of  the  said  county  the  two  books  contain- 
ing his  accounts  of  the  sums  of  money  received  and  paid  by  him 
as  such  treasurer  from  the  date  of  his  appointment,  and  which 
accounts  had  been  passed  by  the  justices  in  quarter  sessions.  See 
Stat.  12  Geo.  11. ,  c.  29,  ss.  7,  8,  9;  Stat  55  Geo.  IIL,  c.  51, 
A  18. 

The  rule  was  obtained  at  the  instance  and  on  the  joint  affidavits 
of  two  justices  of  the  county.  They  deposed  that  the  defendant 
was  appointed  in  1822 ;  and  that,  from  the  early  part  of  1825  up 
to  Epiphany  sessions,  1835,  he  passed  his  accounts  by 
producing  to  a  *  committee  of  the  justices,  called  the  [*  393] 
Finance  Committee,  certain  books,  one  from  the  date  of 
his  appointment  to  1833,  the  other  from  thence  to  the  time  of 
making  the  affidavit,  represented  by  him  to  contain  a  true 
account  of  sums  received  and  paid,  and  distinguishing  the  uses  to 
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which  the  sums  were  applied,  with  such  vouchers  as  he  thought 
proper;  and  that  such- accounts  had  been  passed  by  the  justices, 
and  the  books  and  vouchers  returned  to  the  defendant:  that  he 
had  passed  no  other  accounts  till  Epiphany  sessions,  1836;  that 
none  of  the  accounts  so  passed  and  entered  in  the  said  books  had 
been  deposited  with  the  clerk  of  the  peace,  or  formed  part  of  the 
county  records;  that,  from  his  appointment  to  July,  1825,  the 
defendant  published  an  annual  abstract  of  his  accounts,  and  since 
then  a  quarterly  abstract,  which  abstracts  had  been  deposited  by 
him  with  the  clerk  of  the  peace,  together  with  such  vouchers  as 
the  defendant  thought  fit  The  affidavits  then  stated  certain  inac- 
curacies and  omissions  in  the  defendant's  accounts,  appearing,  as 
was  alleged,  from  the  above  abstracts ;  and  one  of  the  deponents 
stated  that,  if  the  abstracts  were  correct  (which  he  had  no  means 
of  knowing,  from  the  accounts  not  being  deposited),  certain  re- 
ceipts had  been  omitted,  and  certain  payments  twice  charged :  and 
items  were  specified  in  support  of  this.  It  was  added  that  the 
treasurer  had  disclaimed  being  bound  by  the  abstracts,  and  had 
said  that  he  would  be  bound  only  by  his  books,  which  were  cor- 
rect The  deponents  also  stated  that  they  believed  the  accounts 
could  not  be  understood,  and  did  not  know  what  steps  the  justices 
should  adopt,  till  the  accounts  in  the  books  were  deposited ;  and 
that  they  had  demanded  that  the  books  should  be  deposited,  but 

defendant  had  refused. 
[*  394]       *  The  defendant,  in  answer,  made  aflBdavit  that  he  had 

delivered  to  the  magistrates,  at  the  time  for  passing  the 
accounts,  the  bills  for  all  his  disbursements,  with  the  receipts  for 
the  payments,  and  separate  accounts  of  his  own  receipts,  such  as 
the  clerk  of  the  peace's  account  of  sums  levied  for  the  county  rates, 
&c.  :  that  he  had  also  kept  books  of  entries,  being  the  two  books 
in  question,  of  the  several  sums  respectively  received  and  paid 
by  him;  that  these  books  were  examined  by  the  justices  with 
the  separate  accounts  of  receipts  and  disbursements  above  men- 
tioned, at  the  time  of  passing  the  accounts;  and  that  the  mag- 
istrates, on  finding  the  books  of  entries  correspond  with  such 
separate  accounts,  had  been  in  the  habit  of  signing  his  discharge 
in  the  said  books,  which  were  then  returned  to  the  defendant: 
that  he  had  no  other  discharge  from  the  justices :  that,  since  the 
Epiphany  sessions,  1836,  a  duplicate  of  the  entries  in  the  book 
had  been  deposited  with  the  clerk  of  the  peace :  and  that  one  of 


R.  c.  VOL.  xvl]  mandamus.  771 

Ko.  8.  — Bez  V.  Fayn,  6  Ad.  &  E.  894,  895. 

the  two  books  mentioned  in  the  rule  contained  also  the  entries  and 
discharges  of  the  defendant's  father,  who  had  been  his  immediate 
predecessor  in  office.  The  defendant  then  gave  explanations  as  to 
the  inaccuracies  in  the  accounts  stated  to  appear  from  the  abstracts, 
and  alleged  facts  for  the  purpose  of  showing  that  the  imputations 
against  the  accounts  were  groundless,  to  the  knowledge  of  the 
parties  now  applying,  and  that  material  circumstances  on  this 
part  of  the  case  had  been  kept  back  or  misrepresented  in  their 
affidavits.  There  were  numerous  affidavits  by  magistrates,  con- 
firming the  above  statements,  and  alleging  that  the  separate 
accounts  and  vouchers,  examined  by  the  magistrates,  had  been 
deposited  with  the  clerk  of  the  peace,  and  were  still  in  his 
custody. 

♦Talfourd,  Serjt,  Thesiger,  and  T.  F.  Ellis  now  showed  [*395] 
cause.  —  First,  admitting  that  the  books  mentioned  in  the 
rule  are  the  accounts  which  have  been  passed,  a  mandamus  does 
not  lie.  A  mandamus  is  an  order  to  dischaige  some  duty  incum- 
bent upon  the  party  by  virtue  of  his  peculiar  character,  either  by 
common  law  or  statute.  It  does  not  lie  to  compel  the  performance 
of  a  duty  owing  by  one  individual  to  another  by  mere  common- 
law  right ;  as  to  compel  payment  of  money  due  on  bond,  or  restitu- 
tion of  chattels  found  and  converted :  nor,  a  fortiori,  to  compel 
the  abstinence  from  a  tort  Here,  therefore,  liability  to  a  manda- 
mus can  arise  only  from  the  statute  which  creates  the  duty. 
But  Stat.  12  Geo.  II.,  c.  29,  ss.  7,  8,  does  not  impose  on  the 
defendant  the  duty  of  depositing  the  accounts  with  the  clerk  of 
the  peace.  He  is,  by  sect.  7,  to  deliver  them  in  to  the  justices; 
and,  by  sect  8,  the  accounts,  after  having  been  passed  by  them, 
are  to  be  deposited  with  the  clerk.  It  is  not  said  who  is  to 
deposit  them :  all  that  appears  is  that  it  is  not  the  treasurer  who 
is  to  do  it ;  for  he  cannot  deposit  them  without  having  possession 
of  them,  yet  they  are  not  to  be  deposited  till  they  have  been 
passed ;  and  they  cannot  be  passed  till  the  treasurer  has  delivered 
them  in,  after  which  he  cannot  have  possession  of  them.  Proba- 
bly the  Legislature  meant  to  impose  the  duty  on  the  justices  after 
they  had  passed  the  accounts  so  delivered  in  to  them.  The  as- 
sumption, in  support  of  the  rule,  necessarily  is  that  these  accounts 
were  in  fact  passed  by  the  justices.  If  it  be  said  that  the 
accounts  are,  by  sect  8,  to  be  county  records,  and  that  the  de- 
fendant, though  the  statute  does  not  impose  on  him  the  duty  of 
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depositing  them,  yet  will  be  compelled  by  mandamiLs  to  give  up 

the  custody  of  the  records,  inasmuch  as  he  can  have  no 
[*  396]  *  right  to  keep  them,  the   answer  is  that  this  puts  the 

defendant  in  the  position  simply  of  an  individual  who  has 
possession  of  property  which  he  has  no  right  to  hold;  and  that 
mandamus  does  not  lie  in  such  a  case  any  more  than  it  would  lie 
against  a  party  who  had  stolen  the  books.  [Coleridge,  J.  — 
He  justifies  his  retention  of  them  on  the  ground  that  they  contain 
his  discharges :  as  an  individual  he  has  nothing  to  do  with  the 
discharges.]  If  the  fact  of  their  containing  the  discharges  justify 
the  detention,  he  certainly  does  hold  them  as  a  public  officer; 
but  on  this  supposition  the  application  must  fail :  the  case  on  the 
other  side  is  that  the  fact  does  not  justify  the  detention;  and, 
on  that  supposition,  the  defendant  is  a  mere  tortfeasor.  It  is  not 
enough,  to  support  a  mandamus,  that  a  party  is  attempting  an 
abuse  of  a  public  office.  In  Begina  v.  Peach,  2  Salk.  572,  jus- 
tices had  (as  it  was  contended)  illegally  convicted  a  dissenting 
minister  of  keeping  a  conventicle ;  and  a  mandamus  to  the  jus- 
tices was  moved  for,  to  permit  him  to  preach ;  but  it  was  denied, 
the  Court  saying  *  that  a  mandamus  is  always  to  do  some  act  in 
execution  of  law,  whereas  this  would  be  in  the  nature  of  a  writ  de 
nan  molestando.  *  In  Rex  v.  The  Commissioners  of  Customs,  5  A. 
&  E.  380,  the  defendants  held  tobacco,  claiming  a  duty  which  the 
owner  contended  was  more  than  was  due;  and  he  applied  for  a 
mandamus  to  order  them  to  deliver  it  up.  It  was  answered  that 
the  commissioners  were  not  called  upon  to  perform  a  duty,  but  to 
abstain  from  a  wrongful  act ;  and  that,  if  they  were  not  entitled 
to  retain  the  tobacco,  they  were  wrongdoers,  and  liable  to  a  civil 
action ;  and  the  Court  discharged  the  rule.  Lord  Denman,  Ch.  J. , 

saying :  **  Either  the  officer  was  justified  in  what  he  did 
[*  397]  or  he  was  not     If  he  was,  there  is  no  •  grievance ;  if  he 

was  not  justified,  mandamus  is  not  the  proper  remedy." 
But,  further,  mandamus  is  not  the  proper  remedy  to  compel 
performance  of  the  duty  of  a  county  treasurer,  he  being  merely  the 
servant  of  the  magistrates.  In  Rex  v.  Jeyes,  3  A.  &  E.  416,  the 
Court  refused  to  direct  a  treasurer,  by  mandamus,  to  pay  a  prose- 
cutor costs  ordered  by  the  Judge  of  Assize,  under  Stat  7  Greo.  IV. , 
c.  64,  ss.  23,  24.  Lord  Denman,  CL  J. ,  there  said  that  the  first 
question  was,  whether  the  Court  should  interfere  by  that  process 
"  in  the  case  of  an  inferior  officer  amenable  to  others ; "  and  he 
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pointed  out  that,  in  Bex  v.  Bristow,  6  T.  E.  168  (3  R  R  144), 
which  was  also  the  case  of  a  county  treasurer,  **  Lord  Kenyon 
objected  to  descending  too  low,  and  put,  as  an  instance,  the  case 
of  a  constable ;  *  and  Littledale,  J. ,  pointed  out  the  distinction 
between  *  a  servant  to  the  magistrates, "  and  a  principal  "  who 
pays  over  in  his  public  capacity. "  Here  the  case  is  stronger :  the 
party  applied  against  is,  as  in  Bex  v.  Jeyes,  a  county  treasurer; 
but  there  he  was  called  on  to  perform  a  duty,  not  to  the  magis- 
trates, but  to  a  third  party,  under  the  order  of  the  Judge :  he  stood, 
therefore,  more  nearly  in  the  character  of  a  principal  than  here, 
where  the  duty  is  to  be  performed  to  the  magistrates,  who  are  in 
the  character  of  his  masters.  And  in  Bex  v.  Jeyes,  as  well  as  in 
the  cases  on  the  authority  of  which  that  decision  took  place,  it 
was  considered  that  indictment  was  the  sufficient  and  specific 
remedy:  which  is  an  answer  to  any  argument  grounded  on  the 
•want  of  any  remedy  except  a  mandamus.  The  justices  may,  per- 
haps, be  indictable  for  neglect  of  duty ;  but  no  mandamus  lies  to 
their  servant 

•Secondly,  the  books  are  not  the  accotmts.  Stat  12  [*398] 
Geo.  II. ,  c.  29,  s.  7,  requires  the  treasurers  to  keep  books 
of  entries,  and  also  to  deliver  in  accounts.  It  is  said  that, 
although  these  are  the  books  of  entries,  yet,  in  consequence  of 
what  has  occurred  before  the  magistrates,  they  become  also  the 
accounts.  But,  admitting  that,  if  they  are  both,  the  enactment 
that  the  treasurer  shall  keep  the  books  of  entries  is  to  be  super- 
seded by  the  enactment  that  the  accounts  shall  be  deposited  (which 
is  very  disputable),  the  books  are,  in  fact,  not  the  accounts 
passed.  The  accounts  are  the  statements  of  expenditure  and 
receipt,  which  the  affidavits  show  to  have  been  delivered  in, 
passed,  and  deposited.  This  is,  perhaps,  not  the  most  convenient 
way  of  making  up  the  accounts  which  are  to  be  deposited :  but  the 
justices  have  been  satisfied  with  them  in  this  shape;  and  they 
are  the  proper  judges.  The  statute  prescribes  no  precise  form : 
it  would  have  been  satisfied,  as  far  as  the  words  go,  by  a  verbal 
account,  taken  down  by  the  clerk  and  deposited,  or  by  wooden 
tallies.  At  any  rate,  an  irregularity  of  this  kind  cannot  convert 
the  other  distinct  document,  the  book  of  entries,  into  the  accounts. 
It  would,  at  the  most,  afford  only  a  ground  for  a  mandamus  to 
deliver  in  proper  accounts  now.  The  discharges  to  which  the 
defendant  is  entitled,  under  Stat   12  Geo.  IL,  a  29,  a  9,  as 


774  MANDAMUS. 


Ho.  8 .  ~  B«z  ▼.  Payn,  6  Ad.  &  E.  8M-400. 


well  as  those  of  his  father,  are  written  in  the  book  of  entries ;  and 
his  sureties,  under  sect  6,  have  a  right  to  insist  on  his  not  parting 
with  this  protection.  If  the  justices  had  retained  these  discharges 
the  Court  would  have  ordered  them  to  be  delivered  up  to  the 
defendant 

Thirdly,  the  rule  was  obtained  on  afl&davit  suppressing  impor- 
tant facts,  and  wilfully  falsifying  others.  (The  details  on 
[•  399]  this  point  are  not  material  here. )  [Lord  Denman,  *  Ch.  J. 
That  is  not  a  suflBcient  objection  to  the  application,  if 
there  remain  unanswered  statements  warranting  the  mandamus,  ] 
If  the  statements  which  have  been  answered  were  material  to  the 
application,  it  must  now  fail :  if  they  were  not,  the  question  is, 
whether  the  Court  will  allow  a  motion  for  a  mandamus  to  be  made 
a  pretext  for  preferring  upon  oath  false  and  immaterial  charges 
against  a  public  officer. 

Sir  John  Campbell,  A.  G. ,  with  whom  were  Sir  W.  W.  FoUett 
and  F.  Eobinson,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J.  —  This  rule  must  be  made  absolute.  By 
mistake,  or  from  some  other  cause,  the  magistrates  and  the  treas- 
urer have  both  done  wrong.  I  disclaim  entering  into  the  general 
merits  of  the  case.  It  is  enough  that  a  public  duty  is  left  unper- 
formed, by  a  public  oflBcer  keeping  back  documents  of  which  he 
obtained  custody  in  that  character.  It  is  quite  clear  that  these 
books  of  entries  were  the  accounts  passed.  After  the  defendant 
had  delivered  them  in,  he  had  no  right  to  take  them  away ;  and 
the  magistrates  had  no  right  to  leave  them  in  his  hands;  nor 
has  he  a  right  to  keep  them  now.  The  public  are  represented, 
not  merely  by  the  justices  present  when  the  accounts  are  passed, 
but  by  all  the  justices  of  the  county;  and  any  individual  justice 
has  a  right,  at  all  times,  to  inspect  those  accounts.  We  can  enter 
into  no  question  between  the  individuals  applying  and  the 
defendant  It  is  said  that  the  defendant  has  a  right  to  retain  the 
books  because  they  contain  his  discharges  and  those  of  his  father. 
But  the  book  is  a  public  document ;  and  he  cannot  render 
[*400]  it  private  by  *  having  such  discharges  written  in  it 
Whatever  inconvenience  this  puts  him  to  arises  from  his 
own  fault  The  cases  cited  are  totally  inapplicable.  In  Rex  v. 
Jeyes,  3  A.  &  E.  416,  the  defendant  was  the  servant  of  the  magis- 
trates ;  and  the  Court  refused  to  place  itself  in  the  situation  of  the 
magistrates  to  make  their  ofBcer  perform  his  duty.     But  here  both 
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the  magistrates  and  their  officer  have  made  a  mistake,  the  result 
of  which  is  that  the  public  are  kept  from  that  to  which  they  have 
a  right.  The  treasurer,  by  keeping  the  books,  contravenes  the 
express  provisions  of  the  Act ;  and,  that  being  so,  it  is  a  duty  we 
owe  to  the  public  to  make  this  rule  absolute. 

Williams,  J.^  —  The  only  doubt  in  my  mind  has  been  whether 
the  defendant  was  the  proper  party  to  whom  the  mandamus  should 
go.  It  was  suggested  that  the  duty  of  depositing  was  incumbent 
on  the  magistrates ;  and  there  may  be  very  great  weight  in  that 
argument,  inasmuch  as  the  accounts  were  delivered  in  to  them. 
It  is  urged  that  the  proper  remedy  against  the  treasurer  is  indict- 
ment. Now,  in  Rex  v.  Bristow,  6  T.  R  168  (3  R  R  144),  and 
in  other  cases  brought  before  us,  there  was  an  order  for  the  pay- 
ment of  money;  and  an  indictment  would  lie  for  disobeying 
that  order;  and  Lord  Kenyon  expressly  relied  upon  that  But 
here  the  magistrates  have  returned  the  book  to  the  defendant :  I 
am  not  prepared  to  say  that,  after  that,  they  can  make  any  order 
upon  him.  If  not,  they  are  not  parties  against  whom  a  manda^ 
mus  could  issue;  and,  then,  is  not  the  defendant  the 
proper  party?  The  case  is  clearly  within  Stat  *  12  Geo.  [*401] 
II. ,  c.  29 ;  and,  if  no  indictment  lies,  there  would  be  no 
remedy  if  the  mandamus  were  refused.  Allusion  has  been  made 
to  the  hardship  of  the  defendant's  situation.  I  cannot  enter  into 
that ;  but  I  trust  that  he  will  find  no  difficulty.  The  book  will 
be  as  safe  among  the  county  records  as  in  his  own  custody. 

Coleridge,  J.  —  There  can  be  no  doubt  that  these  books  are 
really  the  accounts ;  they  are  offered  and  received  as  such,  and  the 
discharge  entered  in  them.  It  has  been  argued  that  the  accounts 
were  those  separate  documents  which,  in  truth,  were  no  more  than 
the  materials  for  an  account  The  treasurer  is  not  merely  to  throw 
before  the  magistrates  his  bills  and  vouchers,  but  to  present  a 
clear  statement  of  receipts  and  payments.  It  is  urged  that  the 
affidavits  of  the  applicants  contain  many  misrepresentations  and 
suppressions.  But,  if  statements  remain  uncontradicted  sufficient 
to  warrant  the  application,  we  must  proceed  upon  them.  The 
defendant's  counsel  probably  had  in  view  the  rule  which  prevails 
where  a  criminal  information  is  moved  for;  but  in  a  case  like  the 
present  there  is  no  such  rule.  My  only  doubt  was  whether  man- 
damns  be  the  proper  remedy.  The  result  of  the  cases  cited  appears 
^  LiTTLEDALB,  J.,  was  absoiit. 
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to  be  merely  this :  that,  where  we  find  a  public  oflBcer,  who  has 
received  an  order  from  his  masters  or  any  competent  authority, 
and  who  upon  disobeying  that  order  will  be  liable  to  indictment, 
we  do  not  proceed  by  mandamtis.  The  Court  leaves  the  case  to 
the  ordinary  remedies,  not  because  the  party  is  too  low,  but 
because  he  has  received  an  order  from  competent  authority.  Here 
the  magistrates  have  issued  no  order ;  and  this  distinguishes  the 

case  from  Bex  v.  Bristow,  6  T.  R  168  (3  R  R  144),  and 
[*402]  Rex  V.  Jeyes,  3  A.  &  E.  416,  in  one  of  which  *  there  was 

an  order  by  the  magistrates,  and  in  the  other  an  order  by 
the  Judge  of  Assize.  Then  the  question  with  me  was,  whether  the 
first  step  should  have  been  for  this  Court  to  issue  an  order  on 
the  magistrates  to  compel  them  to  make  an  order,  disobedience  to 
which  might  be  the  subject  of  an  indictment.  But  the  long  re- 
ceived practice  appears  to  have  been  for  the  magistrates,  after 
having  the  book  in  their  possession,  to  return  it ;  and  it  is  doubt- 
ful whether  the  Court  can  compel  them  to  make  an  order  to  restore 
the  books.  I  have  no  doubt,  however,  that  we  have  power  to 
compel  a  public  oflBcer  to  deposit  a  public  document  where  the 
statute  directs  it  to  be  deposited :  and  the  moment  the  defendant 
delivered  to  the  justices  his  accounts  in  these  books  they  became 
public  documents.  And,  when  they  are  in  a  place  of  public  cus- 
tody, he  may  always  have  access  to  them  for  his  protection. 

Rule  absolute. 

The  mandamus  issued  accordingly,  tested  30th  January,  7  Will. 
IV.,  the  day  on  which  the  above  rule  was  made  absolute.  It 
recited  the  appointment  of  the  defendant  in  1822,  receipt  and 
payment  of  moneys  by  him,  &c. ,  and  that  he  ought  to  have  deliv- 
ered in  accounts,  &c.,  which,  after  being  passed,  ought  to  have 
been  deposited  with  the  clerk  of  the  peace;  that  they  had  been 
delivered  in  by  him,  by  his  producing  and  delivering  in  certain 
accounts  in  two  several  books,  as  and  for  the  true  and  correct 
accounts,  &c. ,  which  accounts,  so  contained  and  set  forth  in  the 
said  books,  had  been  from  time  to  time  passed  as  and  for  the  true 
and  exact  accounts ;  that  the  said  accounts  so  contained,  &c. ,  in 
the  said  books,  and  so  passed,  had  not,  nor  had  the  said 
[*  403]  books  or  either  of  them,  ever  been  deposited  by  the  *  de- 
fendant or  any  other  person  with  the  clerk  of  the  peace, 
although  the  defendant  had  been  required,  &c.  ;  '*  and  although  the 
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said  books,  so  containing  such  passed  accounts  as  aforesaid,  still 
remain  in  your  custody,  power,  and  control,  in  contempt,"  &c.  : 
the  writ  then  commanded  the  defendant  to  deposit,  or  cause  to  be 
deposited,  with  the  clerk  of  the  peace,  the  said  several  books,  or 
show  cause,  &c. 

Eetum.  "  That  I  did  deposit  with  the  clerk  of  the  peace,  on 
the  25th  day  of  February  now  last  past,  one  of  the  books  in  the 
within  writ  mentioned ; "  and  "  that  no  other  of  the  said  books 
was,  on  the  30th  day  of  January,  in  the  seventh  year  of  the  reign 
of  our  Lord  the  now  King,  nor  has  since  that  day,  at  any  time 
hitherto,  been,  nor  is  now,  in  my  custody,  power,  or  control;, 
therefore  I  am  unable,  *  &a 

In  Easter  Term  following  (5th  May,  1837),  Sir  John  Campbell, 
Attorney-General,  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  return  should  not  be  taken  ofif  the  file  of  the 
Court,  and  why  the  defendant  should  not  pay  the  costs  of  that 
application.  The  rule  was  obtained  on  reading  all  the  affidavits 
filed  on  the  former  occasion,  8md  also  a  further  affidavit  by  the 
justices  who  made  the  former  application.  This  affidavit  gave  an 
account  of  some  of  the  former  proceedings,  and  alleged  that  the 
defendant  had  not,  by  himself  or  his  counsel,  denied  the  posses- 
sion of  both  the  books  on  the  discussion  of  the  former  rule,  but 
had  insisted  on  his  right  to  retain  them ;  that  the  book  not  depos- 
ited contained  that  portion  of  the  accounts  which  appeared  most 
objectionable ;  that  the  deponents  believed  it  to  be  essen- 
tial to  the  *due  examination  of  the  accounts  that  this  [*404] 
book  should  be  deposited ;  and  that  "  they  do  not  know 
whether  the  said  William  Payn  has  ever,  in  fact,  parted  with  the 
possession  of  the  said  last-mentioned  book,  or  whether  he  still  has 
the  same  in  his  actual  custody ;  but,  if  the  same  be  not,  in  fact, 
still  in  the  possession  and  custody  of  the  said  W.  P. ,  the  deponents 
believe  that  the  said  W.  P.  has  parted  with  the  same  since  the 
said  rule  nisi  was  granted,  for  the  purpose  of  eluding  the  command 
of  this  honourable  Court,  and  of  defeating  the  ends  of  justice.  * 
The  Attorney-General  cited  Bex  v.  The  Justices  of  Leicester,  4  B. 
&  C.  896  n, 

Thesiger  (with  whom  were  Talfourd,  Serjt.,  and  T.  F.  Ellis) 
showed  cause  in  Hilary  Term  following  (January  18th,  1838).  If 
it  be  intended  to  deny  the  allegation  in  the  return  (which  the 
affidavit  does  not  in  fact  do),  the  prosecutors  should  have  traversed 
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the  return,  or  brought  an  action  for  a  false  return.  The  Court 
will  not  try  the  question  of  fact  on  aflfidavit  If  it  be  intended 
to  treat  the  return  as  a  contempt,  upon  the  matter  shown  in  the 
affidavits,  there  should  be  a  motion  for  an  attachment  But  the 
affidavits  show  no  contempt.  If  it  be  contended  that  the  return 
is  bad  on  the  face  of  it,  the  affidavits  cannot  be  used :  and  then  the 
question  is,  first,  whether  the  Court  will  allow  such  a  question  to 
be  discussed  on  this  application;  and,  secondly,  whether  the  re- 
turn be  not  good,  on  the  authority  of  Rex  v.  Round,  4  A.  &  E. 
139.  On  the  first  point.  Rex  v.  The  Justices  of  Leicester  is  an 
authority ;  but  there  the  return  was  bad  upon  the  face  of  it ;  there 
is  no  authority  for  taking  a  return  off  the  file  upon  affidavit     [He 

was  then  stopped  by  the  Court  ] 
[*  405]       *  Sir  J.  Campbell,  Attorney-General,  Sir  W.  W.  Follett, 

and  F.  Robinson,  contra,  — As  to  the  form  of  the  applica- 
tion, it  is  competent  to  the  Court  to  quash  a  bad  return,  which  is 
tantamount  to  taking  it  off  the  file ;  or,  if  it  be  not  tantamount, 
the  rule  may  now  be  so  moulded  {Rex  v.  The  Justices  of  Leicester, 
4  B.  &  C.  895),  though  a  mandamus  could  not  (Rex  v.  Tlie  Church 
Trustees  of  St,  Pancras,  3  A.  &  E.  535).  The  return  was  quashed 
in  Rex  v.  The  Justices  of  Leicester,  4  B.  &  C.  896  n.  The  same 
course  was  pursued  in  Rex  v.  The  St.  Katharine  Dock  Company, 
4  B.  &  Ad.  360.  [Lord  Denman,  Ch.  J.  —  That  was  owing  to 
particular  circumstances,  under  which  the  Court  thought  it  best 
to  hear  the  application.]  In  Rex  v.  Round,  4  A  &  K  139,  the 
mandamus  was  to  deliver  all  books  of  accounts,  &c ,  in  the  cus- 
tody of  the  defendant:  here  it  is  to  deposit  two  specific  books. 
And  here  the  return  applies  only  to  the  teste  of  the  mandamus; 
whereas,  in  Rex  v.  Round,  the  defendant  returned  that  he  had  no 
books  in  his  custody  when  the  demand  was  made.  [Littledale, 
J,  —  My  Brother  Patteson  thought  that  part  of  the  return  super- 
fluous.] The  defendant  here  ought  to  have  shown  what  he  had 
done  with  the  books.  But,  further,  the  affidavits  prove  the  return 
to  be  evasive  and  contemptuous.  The  defendant  resists  the  rule 
for  a  mandamus  on  the  ground  that  he  claims  the  custody ;  and 
then  he  returns  to  the  mandamus  by  denying  the  custody.  In 
Willcock  on  Corporations,  406,  it  is  said  that,  if  a  return 
**  attempt  to  show  an  incapacity  to  obey  the  writ  by  reason  of  the 

change  of  circumstances,  it  must  appear  that  there  was  no 
[•  406]  fraud  or  stratagem  on  the  part  of  the  defendant  *    *  [Cole- 
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RIDGE,  J.  —  Does  not  that  arise  on  the  face  of  the  return  ?]  In 
5  Bacon's  Abr.  282,  Mandamus  (I)  (7th  ed.),  it  is  laid  down 
that,  **  As  every  mandamris  issues  upon  a  supposal  of  some  breach 
and  disobedience  of  the  law,  or  neglect  of  duty  in  the  person  to 
whom  it  is  directed,  the  return  thereto  must  be  certain  to  every 
respect ;  and  therefore  it  is  said  not  to  be  sufl&cient  to  offer  such 
matter  as  the  party  may  falsify  in  an  action,  but  also  such  matter 
must  be  alleged,  that  the  Court  may  be  able  to  judge  of  it,  and 
determine  whether  the  party's  conduct  be  agreeable  to  law  or 
not."  In  Bex  v.  Bobinson,  8  Mod  336,  the  mandamus  was  to 
elect  a  mayor,  to  be  chosen  out  of  the  aldermen.  The  return  was 
that  there  were  no  aldermen;  and  the  Court  was  moved  for  an 
attachment  against  the  defendant,  for  that  this  was  rather  a 
banter  than  a  return.  The  Court  at  first  inclined  to  put  the 
prosecutor  to  his  traverse  or  action  for  false  return ;  but  afterwards 
granted  the  rule,  saying,  **  If  it  appears  this  was  a  frivolous  return, 
and  purposely  made  to  avoid  the  justice  of  the  Court,  an  attach- 
ment shall  go.  •     This  is  a  milder  proceeding. 

Lord  Denman,  Ch.  J.  —  I  think  that  we  ought  not  to  have 
granted  this  rule.     It  must  be  discharged. 

Littledale,  Patteson,  and  Williams,  J  J. ,  concurred. 

Talfourd,  Serjt,  applied  for  costs,  on  the  ground  of  the  rule 
having  been  moved  with  costs ;  and  he  remarked  that  in  Rex  v. 
Round,  4  A.  &  E.  139,  where  the  costs  were  refused  on  the 
ground  that  the  return  should  have  been  fuller,  *  the  ques-  [*  407] 
tion  was  raised  in  the  regular  course,  by  argument  on  the 
return. 

Per  Curiam.     We  think  this  is  not  a  case  for  costs. 

Rule  discharged  without  costs, 

ENGLISH  NOTES. 

The  line  between  public  and  private  rights  in  questions  concerning 
the  prerogative  writ  of  mandamus  has  been  somewhat  arbitrarily 
drawn. 

Where,  under  a  will,  certain  tenements  were  granted  to  trustees  and 
their  heirs  for  distribution  amongst  poor  persons  in  a  parish;  and  the 
deed  provided  that  a  coffer,  of  which  there  should  be  three  locks  and 
three  keys,  should  remain  in  the  parish  church  for  keeping  the  writ- 
ings, &c.,  and  that  the  keys  should  be  kept  by  the  receivers,  the  vicar, 
and  church-wardens  respectively,  —  a  mandamus  was  granted  to  deliver 
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to  the  church-wardens  one  of  the  keys.     Reg.  v.  Ottery  St.  Mary  Devon 
(1843),  4  Q.  B.  167,  12  L.  J.  Q.  B.  118,  3  G.  &  D.  382,  7  Jur.  129. 

A  mandamus  has  been  granted  in  one  case  to  compel  a  railway  com- 
pany to  reinstate  a  railway  which  had  been  made  under  the  powers  of  a 
public  Act,  and  had  been  opened  and  used  for  public  traffic,  and  which 
the  company  had  removed  without  statutory  authority.  Hex  v.  Severn 
and  Wye  EaUway  Co.  (1819),  7  R.  C.  445  (2  B.  &  Aid.  646,  21  R.  R, 
433).  The  public  duty  appears  to  be  supported  by  such  cases  as  Par- 
naby  v.  Lancaster  Canal  Co.  (Ex.  C.  1838),  11  Ad.  &  El.  223,  7  L.  J. 
Q.  B.  258;  Gardner  v.  London,  Chatham^  &  Dover  Railway  Co, 
(1867),  7  R.  0.  410  (L.  R.  2  Ch.  201,  36  L.  J.  Ch.  823,  15  L.  T.  b62, 
15  W.  R.  324).  Compare  the  cases  of  Phillip  v.  Edinburgh,  Perth, 
and  Dundee  Railway  Co.  (H.  L.  1857),  2  Macq.  514,  and  Reg.  v.  York 
&  North  Midland  RaUway  Co.  (1853),  1  El.  &  Bl.  851,  22  L.  J.  Q.  B. 
225,  mentioned  below,  where  the  railway  had  not  been  opened  for 
public  traffic. 

A  mandamus  has  been  recognised  as  the  appropriate  remedy  for  the 
person  who  has  the  legal  right  to  a  copyhold,  to  compel  the  lord  to  ad- 
mit him.  Rex  v.  Wilson  (1829),  10  B.  &  C.  80,  34  R.  R.  327.  And 
it  has  become  the  established  practice  by  mandamus  to  compel  a  rail- 
way company  to  take  up  an  award  under  the  Lands  Clauses  Consolida- 
tion Act,  1845:  Reg.  v.  London  and  North-western  Railway  Co. 
(1894),  2  Q.  B.  512,  63  L.  J.  Q.  B.  695  (see  p.  795,  infra)\  or  to  sum* 
mon  a  jury  to  assess  compensation :  Reg.  v.  Bristol  and  Exeter  Rail- 
way Co.,  3  Railw.  Cas.  777. 

On  the  other  hand,  the  prerogative  writ  of  mandamus  has  been  held 
not  grantable  against  trustees  of  a  turnpike  road,  to  enforce  their  lia» 
bility  to  repair  it.  There  is  a  common-law  remedy  against  the  inhab- 
itants of  the  parish  by  indictment;  and  it  was  suggested  that  the 
trustees  under  the  local  Acts  in  question  might  have  been  required  by 
the  inhabitants  to  pay  the  fine.  Reg.  v.  Oxford  and  Witney  Tumjnke 
Road  {Trustees)  (1840),  12  Ad.  &  El.  427,  4  P.  &  D.  154,  6  Jur.  216  n. 

The  prerogative  mandamus  will  not  be  granted  to  enforce  the  rights 
between  adjoining  owners  under  Building  Acts.  For  such  rights,  if 
they  exist,  may  be  enforced  by  action.  Reg.  v.  Ponsford  (1843),  1  D. 
&  L.  116,  12  L.  J.  Q.  B.  313,  7  Jur.  767.  Nor  will  it  be  granted  to 
compel  feoffees  under  a  church  trust  to  present  a  vicar  who  had  been 
nominated  by  the  ])arishioner8  in  accordance  with  the  deed.  In  re 
Orton  Vimrage  (1849),  14  Q.  B.  139,  18  L.  J.  Q.  B.  321,  13  Jur.  1049. 
In  his  judgment  in  this  case,  Pattbson,  J.,  gives  the  following  rea- 
son: "Many  authorities  were  cited  to  show  that  where  a  person  is 
nominated  to  an  office  by  those  who  have  the  right  to  nominate,  and 
no  other  remedy  lies  at  law,  this  Court  will  interfere  by  mandamus. 
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No  doubt  that  is  so;  but  they  are  all,  with  the  exception  of  Rex  v. 
Bland  (2  Burn's  Ec.  Law,  117,  9th  ed.),  and  Eeg.  v.  Kendall  (1  Q.  B. 
'  366,  10  L.  J.  Q.  B.  137),  instances  of  writs  directed  to  the  persons  who 
are  ultimately  to  admit  or  restore  the  applicant,  and  where  everything 
necessary  to  give  him  the  legal  right  to  be  admitted  or  restored  has 
been  already  done.  Such  are  writs  of  mandamus  to  swear  in  church- 
wardens, to  admit  a  scholar  or  fellow  to  a  college,  to  license  a  curate, 
to  admit  a  minister  to  a  dissenting  chapel,  and  to  admit  to  many  other 
offices.  The  right  of  the  party  applying  in  all  such  cases  is  complete, 
supposing  the  grounds  of  his  application  to  be  established  in  fact,  and 
the  writ  goes  to  those  who  are  bound  to  put  him  into  possession  of  the 
office  to  which  he  has  shown  his  right.  But  in  the  case  of  a  presenta- 
tive  benefice,  the  intended  incumbent  has  no  legal  right  whatever 
which  he  can  himself  enforce,  even  after  he  is  presented;  certainly, 
therefore,  none  before.  If  the  ordinary  refuses  to  institute  him  he  can 
maintain  no  action  in  his  own  name;  the  action  must  be  in  the  name 
of  his  patron  for  a  disturbance  of  the  temporal  right,  although  if  the 
objection  be  personal,  he  may,  in  many  cases,  sue  in  the  Ecclesiastical 
Court  by  duplex  querela.  No  instance  is  to  be  found  in  our  books  of 
any  attempt  by  a  clergyman,  even  after  presentation,  to  obtain  a  writ  of 
Tnandamus  to  compel  his  institution  to  a  presentative  benefice;  and  for 
this  plain  reason,  that  there  is  a  legal  remedy  open  to  those  who  present 
him  by  quare  impedit,  and  he  has  himself  no  legal  right  whatever." 

Nor  will  a  mandamus  be  granted  against  a  railway  company,  whose 
railway  has  not  been  made  and  opened  for  public  traffic,  to  compel 
them  to  make  their  railway,  although  they  have  employed  the  com- 
pulsory powers  of  their  Act  to  take  the  land,  and  although  the  railway 
which  they  are  empowered  to  make  was  authorised  by  the  Act  in  lieu 
of  another  railway  which  the  Act  authorised  them  to  abandon.  See 
Phillip  V.  Edinhurghy  Perth,  and  Dundee  Railway  Co.  (H.  L.  1857), 
2  Macq.  514;  Reg.  v.  York  &  North  Midland  Railway  Co.  (1853), 
1  El.  &  Bl.  851,  22  L.  J.  Q.  B.  225. 

The  rule  governing  the  discretion  of  the  Court  as  to  granting  a  prerog- 
ative mandamus  is  that  it  should  only  be  granted  where  there  is  no 
other  specific  remedy,  in  order  that  justice  may  be  done.  A  petition 
of  right  is  such  a  remedy,  although  it  depends  on  the  fiat  of  the  Attor- 
ney-General being  given.  So  where  application  was  made  for  a  man- 
damtis  to  the  Commissioners  of  Inland  Revenue  to  return  excess  of 
probate  duty,  under  5  &  6  Vict.,  c.  79,  s.  23,  since  the  Commissioners 
receive  the  money  to  the  use  of  the  Crown,  the  remedy  —  assuming  the 
claimant  to  be  entitled  to  some  remedy  —  is  by  petition  of  right  to  the 
Crown.  Reg.  v.  Commissioners  of  Inland  Revenue  (C.  A.  1884),  12 
Q.  B.  D.  461,  63  L.  J.  Q.  B.  229,  61  L.  T.  46,  32  W.  R.  643. 
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The  Court,  in  exercise  of  its  discretion,  refused  to  grant  a  viandamus 
against  the  Registrar  of  Joint  Stock  Companies  to  file  a  certain  agree 
ment,  which  he  had  refused  to  do  on  the  ground  of  a  doubt  whether  it 
bore  a  proper  stamp.  The  Court  considered  that  the  proper  course  for 
the  applicant  was  to  submit  the  question  of  the  stamp  to  the  Stamp 
Commissioners  under  the  provisions  of  the  Stamp  Act  of  1870,  and,  if 
dissatisfied  with  their  decision,  to  appeal  against  it.  Reg,  v.  Registrar 
of  Joint' Stock  Companies  (1888),  21  Q.  B.  D.  131,  67  L.  J.  Q.  B.  433, 
59  L.  T.  67,  36  W.  R.  695. 

The  rules  relating  to  the  jurisdiction  and  discretion  of  the  Court, 
in  granting  the  prerogative  writ  of  mandamus^  are  further  illustrated 
by  the  case  of  Reg.  v.  Latnboum  Valley  Railway  Co.  (1888),  No.  5, 
p.  788,  posty  and  the  cases  referred  to  in  the  notes  there  (pp.  795-6, 
post), 

AMERICAN  NOTES. 

The  principal  cases  are  all  cited  in  Merrill  on  Mandamus.  See  High  on 
Extraordinary  Legal  Remedies. 

Mandamus  lies  to  compel  performance  of  any  specific,  absolute,  and  certain 
duty,  where  there  is  no  other  adequate  remedy.  Thus  mandamus  lies  to 
compel  a  State  treasurer  to  return  municipal-aid  bonds  deposited  with  him 
under  a  law  held  unconstitutional :  La  Grange  v.  State  Treasurer,  24  Michi- 
gan, 468  (citing  Rex  v.  Vice- Chancellor  of  Cambridge^  3  Burr.  1647);  to  compel 
a  railroad  company  to  construct  a  crossing :  Boggs  v.  Chicago,  Src,  R,  Co.,  54 
Iowa,  435 ;  to  compel  the  making  of  a  county  rate  to  discharge  the  liabilities 
of  the  county :  Commonwealth  v.  Commissioners,  32  Penn.  State,  218,  where  the 
Court  said :  "  Although  mandamus  is  usually  spoken  of  as  an  extraordinary 
remedy,  and  it  is  so  in  the  sense  that  it  lies  only  where  there  is  a  clear  legal 
right,  and  no  adequate  remedy  for  it  at  law;  yet  since  the  time  of  Lord 
Mansfield  it  has  grown  into  great  use  in  England,  and  the  effect  of  the 
various  decisions  is  said  to  be,  that  the  Court  of  King's  Bench,  as  the  general 
guardian  of  public  rights,  and  in  exercise  of  its  authority  to  grant  the  writ, 
will  render  it,  as  far  as  it  can,  the  supplementary  means  of  substantial  justice 
in  every  case,  where  there  is  no  other  specific  legal  remedy  for  a  legal  right ; 
and  will  provide,  as  effectually  as  it  can,  that  all  official  duties  are  fulfilled, 
whenever  the  subject-matter  is  properly  within  its  control."  So  to  compel 
one  elected  to  municipal  office  to  accept  and  serve:  People  v.  Williams,  145 
Illinois,  673;  36  Am.  St.  Rep.  514;  to  compel  a  mayor  to  administer  an 
oath:  Foxy.  McDonald,  101  Alabama,  51;  46  Am.  St.  Rep.  98. 

Mandamus  lies  to  compel  a  public  or  municipal  officer  to  submit  his  books 
for  inspection  :  City  of  Keokuk  v.  Merriam,  44  Iowa,  432 ;  to  compel  registers 
to  deposit  their  registry  of  voters  with  the  proper  county  clerk :  McDiarmid 
V.  Fitch,  27  Arkansas,  106;  to  compel  building  commissioners  to  deposit 
plans :  State  v.  Kirkley,  29  Maryland,  85 ;  to  compel  a  collector  of  taxes  to 
exhibit  recommendations  for  issue  of  licenses  to  sell  liquor :  Ferry  v.  Wil' 
Hams,  12  Yroom  (New  Jersey),  332 ;  32  Am.  Rep.  219 ;  to  compel  custodian 
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of  excise  bonds  to  let  an  interested  citizen  inspect  them:  Brown  v.  County 
Treasurer^  54  Michigan,  132 ;  52  Am.  Rep.  800.  But  this  does  not  extend  to 
the  case  of  an  attorney  demanding  the  privilege  of  taking  copies  of  public 
records  for  use  in  the  business  of  lending  money  on  mortgage :  Randolph  v. 
State,  82  Alabama,  527 ;  60  Am.  Rep.  761 ;  Cormack  v.  Wolcott,  37  Kansas, 
391 ;  Bean  v.  People,  7  Colorado,  200;  Webber  v.  Townley,  43  Michigan,  534. 
But  contra :  State  v.  Rachac,  49  Minnesota,  235 ;  Hanson  v.  Eichstaedt,  69 
Wisconsin,  538;  People  v.  ReUly,  38  Hun  (N.  Y.  Sup.  Ct.),  429. 

But  inspection  of  records  of  an  executive  department  will  not  be  granted 
"when  detrimental  to  public  interests.   Brewer  v.  Watson,  61  Alabama,  310. 

The  writ  lies  against  private  corporations,  because  they  are  the  creation  of 
the  State.  Thompson  on  Corporations,  sect.  4303,  citing  the  Askew  case. 
Medical,  ffc.  Society  v.  Weatherly,  75  Alabama,  248 ;  State  v.  Milwaukee  Cham- 
ber of  Commerce,  47  Wisconsin,  670 ;  State  v.  Georgia  Med,  Soc.,  38  Georgia, 
608 ;  Black,  $•(?.  Soc,  v,  Vandyke,  2  Wharton  (Penn.),  309 ;  Railroad  Commis- 
sioners V.  Portland,  ^c.  R.  Co,,  63  Maine,  269;  State  v.  Hartford,  5'c.  R,  Co,, 
29  Connecticut,  538;  People  v.  New  York,  ^c,  R,  Co,,  104  New  York,  58; 
Emory  v.  State,  41  Maryland,  38.  As  for  example,  to  compel  a  telephone  com- 
pany to  furnish  facilities:  State  y.  Nebraska  Tel.  Co.,  17  Nebraska,  126;  32 
Am.  Rep.  401 ;  to  compel  a  carrier  to  issue  commutation  tickets  at  its  usual 
rates :  State  v.  Delaware,  Sfc,  R,  Co,,  48  New  Jersey  Law,  55 ;  57  Am.  Rep.  543 ; 
to  compel  exhibition  of  books  to  a  stockholder:  Commonwealth  v.  Phwnix 
Iron  Co,,  105  Penn.  State,  111;  51  Am.  Rep.  184;  Swifl  y.  Richardson,  7 
Houston  (Delaware),  338 ;  40  Am.  St.  Rep.  127;  to  compel  a  canal  company 
to  transport  lumber :  Savannah,  Sfc.  C,  Co.  v.  Shuman,  91  Georgia,  400 ;  44 
Am.  St.  Rep.  43 ;  to  compel  reinstatement  of  member  in  social  incorporated 
club  :  Commonwealth  v.  Union  League,  135  Penn.  State,  301 ;  8  Lawyers'  Rep. 
Annotated,  195. 

The  writ  lies  against  a  public  corporation  to  compel  the  performance  of  a 
public  duty,  not  due  to  the  government  as  such,  on  the  petition  of  a  private 
person.  Pumphrey  v.  Mayor,  Sfc,  of  Baltimore,  47  Maryland,  145  ;  28  Am.  Rep. 
446;  People  v.  Collins,  19  Wendell  (N.  Y.),  56. 

The  writ  is  not  the  remedy  in  case  of  a  doubtful  right.  People  v.  Johnson, 
100  Illinois,  537 ;  39  Am.  Rep.  63 ;  Mobile,  ^c,  R,  Co.  v.  People,  132  Illinois, 
559 ;  22  Am.  St.  Rep.  556;  People  v.  N,  Y,  I,  Asylum,  122  New  York,  190 ; 
Swifl  V.  Richardson,  7  Houston  (Delaware),  338;  40  Am.  St.  Rep.  127. 

But  it  has  been  held  that  the  Court  will  "  decline  to  interfere  by  means  of 
it  in  the  controversies  of  private  corporations  when  the  facts  are  not  such  as 
to  be  important  on  public  grounds,  or  such  as  would  justify  our  interference 
if  corporate  powers  did  not  exist."  Lamphere  v.  United  Workmen,  47  Michi- 
gan, 429,  where  the  application  was  to  compel  the  recognition  of  the  relator 
as  a  member  of  a  lodge  in  which  he  stood  insured  on  his  life. 

If  there  is  any  other  plain,  speedy,  and  adequate  remedy,  mandamus  will  not 
be  awarded.  Barneii  v.  Independent  Dist.,  73  Iowa,  134 ;  Justices  v.  Munday, 
2  Leigh  (Virginia),  165;  21  Am.  Dec.  604  ;  State  v.  Commissioners,  46  Mary- 
land, 621 ;  State  v.  Supervisors,  29  Wisconsin,  79 ;  Merrill  on  Mandamus,  sects. 
10,  209,  and  cases  there  cited  to  this  point,  including  Rex  v.  Cambridge  Uni- 
versity, 1  W.  Bl.  552;  People  v.  Brooklyn,  1  Wendell  (N.  Y.),  318;  19  Am. 
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Dec.  502  (citing  King  v.  Bishop  of  Chester,  1  T.  R.  396) ;  Stackpole  v.  Seymour, 
127  Massachusetts,  104 ;  Swift  y.  Richardson,  7  Houston  (Delaware),  338 ;  40 
Am.  St.  Rep.  127. 

The  writ  does  not  issue  to  enforce  mere  private  rights.  State  v.  Repnb.  R.  B. 
Co,,  20  Kansas,  404;  People  v.  Dulaney,  96  Illinois,  503;  Tohey  v.  Hakes,  54 
Connecticut,  274;  jS^ate  v.  Salem  Church,  114  Indiana,  389 ;  State  v.  Patterson, 
4fc,  R.  Co.,  43  New  Jersey  Law,  505 ;  Kennedy  v.  Board  of  Education,  82  Cali- 
fornia, 483;  Freon  v.  Carnage  Co.,  42  Ohio  State,  30;  51  Am.  Rep.  794  (to 
compel  a  private  corporation  to  transfer  stock) ;  Tobey  v.  Hakes,  54  Connecti- 
cut, 274;  1  Am.  St.  Rep.  114 ;  Florida,  frc.  Ry,  Co,  v.  State,  31  Florida,  482  ;  34 
Am.  St.  Rep.  30  (*'  no  better  settled  elementary  principle  in  the  law  of  man- 
damus")] Fuller  Y.  Dame,  18  Pickering  (Mass.),  472;  Pacifc  R,  Co.y.  Seely, 
45  Missouri,  212;  100  Am.  Dec.  369;  Currie  v.  Natchez,  frc.  R.  Co,,  61  Mis- 
sissippi, 725 ;  MobUe,  jrc.  R,  Co.  v.  People,  132  Illinois,  559 ;  22  Am.  St.  Rep. 
556  (attempt  to  compel  performance  of  a  contract  to  maintain  and  continue 
a  private  station). 

If  the  parties  have  already  commenced  proceedings  in  another  case,  even 
though  in  a  different  Court,  which  will  settle  the  questions  attempted  to  be 
raised  by  mandamus,  the  writ  will  be  refused.  People  v.  Chicago,  53  Illinois, 
424;  Sioartz  v.  Large,  47  Kansas,  304;  Oakes  v.  Hill,  8  Pickering  (Mass.),  47; 
State  V.  Otoe  County,  10  Nebraska,  384. 

Mandamus  will  issue  to  control  the  discretion  of  an  officer  or  inferior  tri- 
l)unal  where  manifest  abuse  appears.  State  v.  Board,  134  Missouri,  296 ;  56 
Am.  St.  Bep.  503;  State  v.  Rickards,  16  Montana,  145;  50  Am.  St.  Rep.  476 
.(awarding  contract  to  lowest  bidder — a  useful  case). 


No.  4.  — EEG.  V.  LOEDS  COMMISSIONEES  OF  THE 
TEEASURY. 

(Q.  B.  1872.) 

RULE. 

A  mandamus  does  not  lie  against  a  servant  of  the  Crown 
to  enforce  a  claim  against  the  Crown  in  respect  of  which 
no  specific  duty  has  been  imposed  by  statute  upon  that 
servant. 

Beg.  y.  Lords  Commisflioners  of  the  Treasury. 

L.  R.  7  Q.  B.  887-403  (s.  C.  41  L.  J.  Q.  B.  178;  26  L.  T.  64;  20  W.  R.  336). 

[This  case  will  be  found  reported  as  No.  19  of  "Action" 
<EiGHT  OF),  IRC.  802.] 


E.  C.  VOL.  XVI.]  MANDAMUS.  785 

No.  4.  —  Keg.  ▼.  Lordi  Oommiitianen  of  the  Treasuy.  —  Notei. 

ENGLISH  NOTES. 
The  case  of  Armytage  v.  Wilkinson,  in  the  Privy  Council  on  appeal 
from  Victoria  (1878),  3  App.  Cas.  355,  47  L.  J.  P.  C.  31,  38  L.  T.  185,  2Q 
W,  R.  559,  is  an  instance  of  a  mandamus  granted  to  enforce  a  statutory 
duty.  By  the  Victorian  statutes  duties  on  the  estates  of  deceased  per- 
sons are  payable  to  the  Master  in  Equity  of  the  Supreme  Court;  the 
•duty  is  a  debt  from  the  testator  to  the  Crown  ascertained  at  the  date  of 
his  death ;  and  the  probate  is  not  to  be  issued  from  the  Master's  office 
without  an  indorsement  by  that  officer  that  the  duty  has  been  paid. 
The  appellants  having  filed  in  the  office  of  the  Master  in  Equity  the 
Account  required  by  the  statutes,  the  Master  required  the  payment  of 
•duty  at  a  certain  rate.  The  appellants  contended  that  the  duty  was 
payable  at  a  certain  lower  rate,  and  obtained  a  rule  nisi  calling  upon 
the  Master  (the  respondent)  to  show  cause  why  an  order  should  not  be 
made  directing  him  to  issue  probate  upon  payment  of  the  duty  at  the 
lower  rate.  The  question  was  argued  before  the  Judicial  Committee 
whether  the  Court  had  jurisdiction  to  make  such  an  order,  and  the  prin- 
cipal case  was  cited  as  an  authority  to  show  that  such  an  order  ought  not 
to  be  made.  The  judgment  of  the  Committee  delivered  by  Sir  James 
CoLViLLE  was  to  the  effect  that  the  case  came  within  the  principle 
enunciated  by  Mr.  Justice  Blackburn  (1  R.  C.  812),  namely,  '*a 
-duty  cast  upon  the  Lords  of  the  Treasury  [or  the  Master  in  Equity 
in  the  case  before  the  Court]  towards  third  persons,  not  merely  a  duty 
to  the  Queen  to  advise,  but  a  duty  to  third  persons  to  issue,"  the  docu- 
ment required.  The  judgment  pointed  out  that  the  statute,  while  it 
"  enjoins  the  respondent  to  retain  the  probate  until  the  amount  of  the 
duty  properly  chargeable  upon  the  estate  has  been  paid,  imposes  upon 
him  or  leaves  him  subject  to  the  obligation  of  issuing  that  probate  to 
tlie  persons  entitled  thereto,  with  the  certificate  necessary  to  make  it 
receivable  in  evidence  indorsed  upon  it,  so  soon  as  the  statuory  lien  has 
been  satisfied  by  the  payment  of  the  proper  amount  of  duty.  lie  has  no 
discretion  in  the  matter.  When  the  facts  of  which  the  amount  of  duty 
-chargeable  under  the  statute  is  one,  have  been  ascertained  —  and,  if 
disputed,  they  are  ascertainable  by  the  Court  —  his  duty  to  the  execu- 
tors becomes  absolute,  and  would  seem  to  be  enforceable  by  mandamus. ^^ 

AMERICAN  NOTES. 

This  case  is  cited  in  Merrill  on  Mandamus,  sects.  89,  90,  and  the  principle 
is  considerably  illustrated  in  the  American  notes  on  the  case,  anie^  vol  1,  p. 
527. 

In  Underhill  v.  Hernandez,  26  U.  S.  App.  573 ;  65  Federal  Reporter,  577, 
it  was  held  that  the  acts  of  a  commander  of  revolutionary  forces  in  charge  of 
VOL.  XVI.  —  50 
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a  captured  city  in  another  country  (Bolivar  in  Venezuela),  causing  injury  to  a 
citizen  of  the  United  States  by  assault  and  imprisonment,  do  not  render  him 
liable  in  a  civil  action  in  the  United  States,  after  the  revolutionary  govern- 
ment has  been  established  and  has  been  recognized  by  the  United  States,  even 
if  the  acts  were  done  before  the  revolution  became  successful.  Citing  Nabob 
Arcot  V.  East  India  Co,,  4  Bro.  Ch.  180 ;  Duke  of  Brunswick  v.  King  of  Han- 
over, 6  Beav.  1 ;  Hatch  v.  Baez,  7  Hun  (X.  Y.  Sup.  Ct.),  596.  So  held  of  acts 
of  Confederate  soldiers  under  the  de  facto  government  in  the  civil  war  in  this 
country.  Ford  v.  Sarget,  97  United  States,  594.  Freeland  v.  Williains,  131 
id.  405. 

Mandamus  will  not  issue  to  the  State  insurance  commissioner  to  compel 
him  to  admit  a  foreign  company  to  do  business  in  the  State :  American  C,  Ins, 
(r  S.  Co,  V.  Tyler,  60  Connecticut,  418 ;  25  Am.  St.  Rep.  337.  The  Court  there 
obsei-ved :  "  The  principle  set  forth  in  these  authorities  is,  that  a  writ  of  manr 
damus  may  issue  where  the  duty  which  the  Court  is  asked  to  enforce  is  the 
performance  of  some  precise,  definite  act,  or  is  one  of  a  class  of  acts  purely 
ministerial  and  in  respect  to  which  the  officer  has  no  discretion  whatever,  and 
the  right  of  the  party  applying  for  it  is  clear  and  he  is  without  other  adequate 
remedy ;  and  that  the  writ  will  not  issue  in  a  case  where  the  effect  of  it  is  to 
direct  or  control  an  executive  officer  in  the  discharge  of  an  executive  duty 
involving  the  exercise  of  discretion  or  judgment.  The  rule  is  stated  very 
clearly  by  Mr.  Justice  Bradley  in  United  States  v.  Black,  128  U.  S.  40.  He 
says :  *  The  Court  will  not  interfere  by  mandamus  with  the  executive  officers 
of  the  government  in  the  exercise  of  their  ordinary  official  duties,  even  where 
those  duties  require  the  interpretation  of  the  law,  the  Court  having  no  appel- 
late power  for  that  purpose ;  but  where  they  refuse  to  act  in  a  case  at  all,  or 
where,  by  a  special  statute  or  otherwise,  a  mere  ministerial  duty  is  imposed 
upon  them, —  that  is,  a  service  which  they  are  bound  to  perform  without  fm*ther 
question,  —  then,  if  they  refuse,  a  mandamus  may  be  issued  to  compel  them.** 
Mandamus  does  not  lie  to  a  secretary  of  State  to  compel  him  to  determine 
which  of  two  factions  of  a  political  party  is  its  true  representative.  Phelps  v. 
Piper,  48  Nebraska,  724;  33  Lawyers'  Rep.  Annotated,  53. 

Or  to  compel  the  commissioner  of  patents  to  restore  to  the  files  an  appli- 
cation wrongfully  stricken  therefrom.  United  States  v.  Seymour,  25  Wash. 
L.  Rep.  135. 

The  secretary  of  the  United  States  treasury  may  not  be  compelled  to  re- 
examine claims  rejected  by  him.  Carlisle  v.  United  States,  7  District  of 
Columbia  App.  Cases,  517. 

So  as  to  the  Secretary  of  the  Interior  where  he  has  issued  a  land  patent  by 
authority  of  Act  of  Congress,  even  if  the  Act  was  imconstitutional.  Re 
Emblem,  161  United  States,  52. 

Mandamus  may  issue  to  compel  the  president  of  a  State  Senate  to  dis- 
charge the  duties  of  governor  while  the  latter  is  ill.  Barnard  v.  Taggart, 
—  New  Hampshire,  — ;  25  Lawyers'  Rep.  Annotated,  613. 

Mandamus  does  not  lie  to  compel  the  commissioner  of  patents  to  review 
and  modify  a  former  commissioner's  decision.  Lochren  v.  United  States, 
(Dist.  Col.  App.),  23  Wash.  L.  Rep.  858. 
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Nor  to  compel  the  Secretary  of  War  to  enter  into  a  contract  where  the 
relator  has  voluntarily  entered  into  another  subsequently  on  different  terms. 
United  States  v.  Lamont^  155  United  States,  303.  This  was  put  on  the 
grounds :  the  duty  sought  to  be  discharged  must  be  ministerial  and  not  dis- 
cretionary (Afarftary  v.  Madison,  1  Cranch,  104)  ;  must  exist  at  the  time  of  the 
application  (Ex  parte  Rowland,  104  U.  S.  612) ;  must  be  peremptory  and 
plain  (Com.  v.  BoutweU,  13  WaUace,  526). 

Mandamus  does  not  lie  to  compel  official  action  by  the  Governor.  State  v. 
Stone,  120  Missouri,  428;  23  Lawyers'  Rep.  Annotated,  194;  Hovey  v.  State, 
127  Indiana,  588;  11  Lawyers'  Rep.  Annotated,  763;  State  v.  Boyd,  36 
Nebraska,  181 ;  19  Lawyers'  Rep.  Annotated,  227 ;  Greenwood  C.  X.  Co,  v. 
Routt,  17  Colorado,  156 ;  15  Lawyers*  Rep.  Annotated,  369. 

Mandamus  lies  to  require  a  secretary  of  a  State  to  affix  the  seal  of  the 
State.  State  v.  Barber,  4  Wyoming,  469 ;  27  Lawyers'  Rep.  Annotated,  45 ; 
State  V.  Crawford,  23  Florida,  441 ;  14  Lawyers'  Rep.  Annotated,  253. 

The  Speaker  of  the  House  of  Representatives  of  a  State  may  be  compelled 
by  mandamus  to  open  and  publish  election  returns  before  other  business. 
State  V.  Elder,  31  Nebraska,  169 ;  10  Lawyers'  Rep.  Annotated,  796. 

Mr.  Merrill  says  (Mandamiis,  sect.  89):  "In  England  it  is  weU  settled 
law  that  the  writ  of  mandamus  will  not  run  against  the  sovereign.  The 
reasons  assigned  for  this  ruling  are,  that  it  is  incongruous  for  the  sove- 
reign to  command  himself  to  do  an  act,  and  because  in  case  of  disobedience 
the  command  of  the  writ  is  enforced  by  attachment  of  the  person.  (Queen  v. 
Powell,  1  Q.  B.  351 ;  i2.  v.  Customs  Commissioners,  5  Ad.  &  Ell.  380.)  In  Am- 
erica the  same  conclusion  is  reached,  but  the  reason  therefor  is  because  no 
suit  can  be  brought  against  a  State,  unless  it  consents  thereto.  {Ottawa  Co.  v. 
Auditor-General,  69  Michigan,  1;  Aplin  v.  Grand  Traverse  Co,,  73  Michigan, 
182;  People  v.  Dulaney,  96  Illinois,  503;  State  v.  Burke,  33  La.  Annual, 
498.  In  neither  country  will  litigants  be  allowed  to  evade  this  rule,  and 
the  writ  of  mandamus  will  not  be  allowed  to  run  against  the  servants  of  the 
Crown  or  State,  as  such,  in  order  to  enforce  the  satisfaction  of  claims  upon 
the  Crown  or  State.  In  re  De  Bode,  6  Dowl.  776 ;  Queen  v.  Lords  Commis- 
sioners of  the  Treasury,  L.  R.  7  Q.  B.  387 ;  Cunningham  v.  Macon  Sf  Bruns- 
wick R.  Co,,  109  United  States,  446 ;  State  v.  Durham,  15  District  of  Columbia, 
235.)  The  writ  cannot  be  used  to  make  a  contract  which  will  bind  the  State 
(Chance  v.  Temple,  1  Iowa,  179),  as  to  compel  the  executive  council  to  con- 
tract with  the  relator,  as  the  lowest  bidder,  to  publish  the  State  reports  (Mills 
Publishing  Co.  v.  Larrabee,  78  Iowa,  97)  ;  nor  can  it  be  used  to  compel  a 
State  to  fulfil  its  contract  (In  re  Ayers,  123  United  States,  443,  503  ;  People 
V.  Dulaney,  96  Illinois,  503);  to  compel  the  Secretary  of  State  to  deliver 
copies  of  certain  laws  to  the  public  printer  to  print,  when  by  subsequent 
statute  the  printing  thereof  is  to  be  let  to  the  lowest  bidder.  Marshall  v. 
Clark,  22  Texas,  23 ;  contra.  State  v.  Barker,  4  Kansas,  379,  wherein  only  the 
inviolability  of  a  contract  is  considered.  The  writ  has  been  denied,  as  being 
indirectly  a  suit  against  the  State,  to  compel  the  commissioner  of  the  State 
general  land  office  to  issue  patents  for  the  State  lands  without  paying  the 
fees  due  to  the  State  therefor   (Taylor  v.  Hall,  71  Texas,  206);  to  make 
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State  officers  pay  out  money  in  the  absence  of  an  appropriation  {Carr  v.  Siate, 
127  Indiana,  204);  and  of  a  warrant  {Weston  v.  Dane,  51  Maine,  461);  to 
compel  the  auditor-general  to  pay  over  to  a  county  treasurer  the  proceeds  of 
certain  taxes  collected  by  him  {Ottatoa  County  y.  Auditor-General,  69  Michigan, 
1) ;  and  to  compel  the  State  treasurer  and  auditor  to  audit  and  pay  certain 
coupons  according  to  a  statute  after  the  passage  of  a  subsequent  statute, 
which  appropriated  the  funds  to  another  purpose  {State  v.  Burke,  33  Louisi- 
ana Annual,  498).  The  Courts  are  not  authorized,  when  a  State  cannot  be 
sued,  to  set  up  their  jurisdiction  over  officers  in  charge  of  the  public  moneys 
so  as  to  control  them  as  against  the  political  power  in  their  administration 
of  the  finances  of  the  State.  The  officers  owe  duty  to  the  State  alone.  They 
can  only  act  as  the  State  directs  them  to  act,  and  hold  as  the  State  allows 
them  to  hold.  They  can  be  moved  through  the  State,  but  not  the  State 
through  them.  {Louisiana  y.  Jumel,  107  United  States,  711.)  Where  a 
mandamus  was  applied  for  to  compel  a  county  to  levy  a  tax  to  pay  its  indebted- 
ness to  the  State,  and  in  another  case  to  compel  a  county  treasurer  to  pay 
over  money  collected  by  him  for  the  State,  the  county  was  not  allowed  to 
assert  a  setofE  against  the  State,  because  the  State  could  not  be  sued  directly 
or  indirectly.  {Alpin  y.  Van  Tassel^  73  Michigan,  28;  Alpin  y.  Grand 
Traverse  Co.,  id.  182.)  " 


No.  5.  — EEG.  V.  LAMBOUEN  VALLEY  RAILWAY 
COMPANY. 

(Q.  B.  D.  1888.) 

RULE. 

The  remedy  by  the  prerogative  writ  of  mandamus  is  dis- 
tinct from  the  remedy  by  action  of  inandamtis  introduced 
by  the  Common  Law  Procedure  Act,  1854,  and  now  compe- 
tent under  sect.  25  of  the  Judicature  Act,  1873 ;  and  the 
Court  may  in  its  discretion  refuse  the  prerogative  writ  in 
a  case  where  such  an  action  will  lie. 

Beg.  y.  Lambonm  Valley  Railway  Company. 

22  Q.  B.  D.  463-469  (a.  c.  58  L.  J.  Q.  B.  136  ;  60  L.  T.  54). 

[463]    Mandamus.  —  Prerogative  Writ  —  BaHway  Company.  —  Transfer  of 
Shares,— Befusal  to  Begister.  —  Bemedy  by  Action. 

A  shareholder  in  a  railway  company  made  a  real  and  absolute  transfer  of 
his  shares  for  a  nominal  consideration  to  an  insolvent  person  in  order  to  avoid 
liability  for  future  calls.    The  company  refused  to  register  the  transfer.    A  rule 
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nisi  for  a  prerogative  writ  of  mandamus  to  compel  the  company  to  register  the 
transfer  having  been  granted,  — 

Hdd,  that  inasmuch  as  the  prosecutor  had  another  specific  and  sufficient 
remedy,  viz.,  by  action  of  mandamus,  the  prerogative  writ  ought  not  to  issue, 
and  the  rule  must  be  discharged. 

Rule  calling  on  the  Lambourn  Valley  Railway  Company  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  directed  to 
them  commanding  them  forthwith  to  register  a  transfer  of  495 
shares  of  £10  each  in  the  said  company  from  Henry  Hippisley  to 
Walter  Aubrey  White. 

It  appeared  from  afi&davits  that  the  prosecutor  became  a  director 
and  holder  of  shares  in  the  defendant  company,  which  was  incor- 
porated by  the  Lambourn  Valley  Railway  Act,  1883.  The  period 
within  which  the  railway  was  to  be  made  was  fixed  by  the  Act  at 
five  years.  The  railway  was  not  made,  and  a  proposal  by  the 
company  to  apply  to  Parliament  for  a  bill  to  extend  the  time  for 
the  construction  of  the  line  was  opposed  by  the  prosecutor.  The 
bill  was,  however,  presented  and  passed,  and  a  contract  was 
entered  into  for  the  construction  of  the  line,  whereupon  the  prose- 
cutor, desiring  to  withdraw  from  the  company,  and  under  legal 
advice,  executed  an  absolute  transfer  of  his  shares,  for  a  nominal 
consideration,  to  one  White,  a  stockbroker's  clerk,  practically 
insolvent  The  transfers  were  tendered  to  the  secretary 
*  of  the  company  for  registration,  but  he  refused  to  register  [*  464] 
them. 

It  was  conceded  by  the  prosecutor  that  the  transfer  was  made  to 
avoid  liability,  but  he  maintained  that  the  transfer  was  lona  fide 
and  without  any  reservation  of  right  or  interest,  and  he  and  the 
transferee  offered  themselves  in  court  for  cross-examination  on 
their  affidavits,  but  the  defendant  company  declined  to  cross- 
examine  them. 

Finlay,  Q.  C. ,  and  McCall  showed  cause.  —  The  prosecutor  has 
no  right  to  transfer  his  shares  to  a  pauper.  The  Court  will  not 
compel  the  registration  of  a  transfer  made  merely  to  avoid  lia- 
bility. The  transfer  is  not  real,  it  is  only  for  a  nominal  consid- 
eration ;  and  if  the  company  prospered  and  the  shares  became 
valuable  the  prosecutor  would,  no  doubt,  insist  on  a  re-transfer. 

[He  referred  to  De  Pass's  Case,  4  De  G,  &  J.  544 ;  Ryam's  Case, 
1  De  G.,  F.  &  J.  75 ;  Costello's  Case,  2  De  G.,  F.  &  J.  302 ;  King's 
Case,  L.  R  6  Ch.  196,  at  p.  203.] 
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Secondly,  the  prerogative  writ  of  mandamus  is  discretionary, 
and  the  Court  should  refuse  it  in  such  a  case  as  the  present  one. 
lieg.  V.  Liverpool^  Manchester,  and  Newcastle-^pon-Tyne  JRailway 
Co.,  21  L.  J.  Q.  B.  284 

The  transfer  is  not  completed  and  may  be  impeached.  See  per 
Lord  Westbuky,  In  re  European  Assurance,  Lloyd's  Case,  Eeilly's 
Eur.  Arb.  R  44,  cited  in  Chadwyck  Healey  on  Company  Law, 
2nded.,  p.  77.  The  transfer  is  not  complete  until  registration. 
Again,  the  prosecutor  has  another  specific  remedy  by  action  of 
7nandamus. 

Bosanquet,  Q.  C. ,  and  k  Beckett  Terrell  in  support  of  the  rule.  — 
The  prosecutor  desired  to  withdraw  from  the  railway  not  to  escape 
any  past  liability,  but  to  avoid  future  liabilities  which  the  com- 
pany might  incur  against  his  will.  He  was  entitled  to  do  so  by 
transferring  his  shares,  even  to  a  pauper.  The  cases  cited  on  the 
subject  are  considered  and  the  result  of  them  is  stated  in  Lindley 
on  Partnership,  4th  ed.,  at  pp.  701,  1403,  to  be  that  "  where  no 
restriction  on  the  right  to  transfer  exists  a  transfer  to  a  pauper 
in  order  to  escape  from  liability  is  valid  and  cannot  be 
[*  465]  *  prevented. "  It  cannot  be  contended  that  the  transfer 
was  not  absolute  and  real.  He  has  a  statutory  right  to 
have  the  transfer  registered.  By  the  Companies  Clauses  Act, 
1845  (8  Vict,  c.  16),  s.  15,  a  duty  is  imposed  on  the  secretary  of 
the  company  to  register  the  transfer.  The  direct  and  only  mode 
of  enforcing  that  duty  is  by  mandamus,  Norris  v.  Irish  Land  Co, , 
8  K  &  B.  512 ;  Beg,  v.  Shropshire  Union  Co.,  L.  R  8  Q.  B.  420. 

Cur,  adv.  vult, 

1888.  Nov.  20.  Pollock,  B. — This  was  an  application  on 
behalf  of  Mr.  Hippisley  for  a  prerogative  writ  of  mandamus  to 
issue  to  the  defendants,  requiring  them  to  register  the  transfer  of 
495  shares  in  their  company,  which  had  been  transferred  by  him 
to  one  White,  who  was  clerk  to  a  stockbroker. 

The  motion  was  resisted  upon  the  grounds  :  first,  that  the  trans- 
fer of  the  shares  in  question  was  not  a  real  transaction;  and, 
secondly,  that  the  transferee  was  a  person  in  insolvent  circum- 
stances. Lastly,  it  was  contended  that  the  granting  of  a  writ  of 
mandamus  being  discretionary,  the  Court  ought  not  to  grant  the 
present  application,  there  being  other  remedies  open  to  him. 

Our  decision  upon  the  last  contention  renders  it  unnecessary  to 
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state  our  opinion  as  to  the  first  two  questions ;  but  I  think  it  is 
right  to  say  that  as  the  matter  now  rests  upon  the  affidavits,  I  have 
come  to  the  conclusion  that  the  transfer  was  real  in  the  sense  that 
it  was  intended  to  effect  an  out-and-out  assignment  to  the  trans- 
feree, and  that  there  was  no  covert  agreement  or  understanding  to 
the  contrary ;  but  I  think  it  equally  clear  that  the  transferee  was 
a  man  who  was  practically  insolvent,  and  that  he  would  be  quite 
unable  to  pay  any  calls  which  might  hereafter  be  made  in  respect 
of  the  said  shares. 

Under  these  circumstances  the  transfer  is  one  which  ought  to 
be  upheld  by  the  Court 

Counsel  cited  Hyam's  Case,  1  DeG.,  F.  &  J.  75,  Costello^s  Case, 
2  De  G.,  F.  &  J.  302,  De  Pass's  Case,  4  De  G.  &  J.  544,  and 
King^s  Case,  L.  R  6  Ch.  196;  and  although  the  indi- 
vidual *  opinion  expressed  by  some  of  the  learned  Judges  [*466] 
varies,  these  authorities  in  substance  support  the  proposi- 
tion that  if  the  transfer  be  real,  it  will  be  upheld,  although  it  be 
made  to  a  mere  pauper,  and  for  the  avowed  purpose  of  relieving 
the  transferrer  from  any  future  liability. 

It  is  only  fair  to  the  applicant  in  the  present  case  to  add  that 
he  was  not  a  promoter  of  the  company,  nor  did  he  seek  to  avoid 
liability  for  expenses  already  incurred;  but  he  transferred  the 
shares  in  question  because  he  was  opposed  to  an  application  being 
made  to  Parliament  for  the  enlargement  of  the  time  already 
allowed  for  the  making  of  the  line. 

With  respect  to  the  last  objection  which  has  been  made  to  the 
granting  of  a  mandamus,  a  question  of  some  practical  importance 
arises,  and  it  was  for  the  consideration  of  this  that  we  took  time 
to  consider  what  our  judgment  should  be. 

There  is  no  doubt  that  the  granting  of  a  prerogative  writ  of 
mandamus  is  discretionary,  and  the  rule  by  which  we  ought  to 
be  governed  is  well  established.  In  Blackstone's  Commentaries, 
vol.  iii.  p.  110,  it  is  stated  that  a  mandamus  is  "  a  high  prerog- 
ative writ,  of  a  most  .  .  .  remedial  nature,"  and  "  issues  in  all 
cases  where  the  party  hath  a  right  to  have  anything  done,  and 
hath  no  other  specific  means  of  compelling  its  performance. "  In 
Bex  V.  Bank  of  England,  2  Doug.  524,  at  p.  526,  Lord  Mans- 
field said :  *  When  there  is  no  specific  remedy  the  Court  will  grant 
a  mandamus  that  justice  may  be  done. "  These  words  were  ampli- 
fied by  Lord  Esher,  M.  R  ,  in  the  recent  case  of  In  re  Nathan^ 
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12  Q.  B.  D.,  at  p.  473,  where  he  said  that  they  meant,  **  Where 
there  is  no  specific  remedy,  and  by  reason  of  the  want  of  that 
specific  remedy  justice  cannot  be  done  unless  a  mandamus  is  to  go, 
then  a  mandamus  will  go. " 

Until  the  year  1854  no  specific  remedy  existed  whereby  the 
registry  of  a  transfer  of  shares  in  a  public  company  could  be 
enforced ;  and  it  being  considered  that  the  proper  registration  of 
such  transfers  was  a  duty  of  a  public  or  quasi-public  character 
this  Court  from  time  to  time  has  directed  that  a  peremptory  writ 
of  mandamus  shall  issue  to  enforce  its  discharge. 

In  1849,  when  Lord  Denman  presided  in  this  Court,  a  rule  for 
such  a  mandamus  was  granted  in  the  case  of  Reg,  v.  Lon- 
[*467]  donderry  *  and  Coleraine  By.  Co.,  13  Q.  B.  998,  and  again 
in  1856,  when  Lord  Campbell  was  Chief  Justice,  a  similar 
rule  was  granted  in  Heg,  v.  General  Cemeteiy  Co.,  6  K  &  B.  415 ; 
but  in  both  these  cases  the  rule  was  discharged  on  the  merits,  and 
the  point  now  under  discussion  does  not  appear  to  have  been  taken 
or  alluded  to  by  the  Court  It  will  be  observed  that  the  last  of 
these  cases  occurred  after  the  passing  of  the  Common  Law  Pro- 
cedure Act,  1854,  but,  as  I  have  already  said,  the  objection  was  in 
no  way  raised  or  discussed. 

The  Common  Law  Procedure  Act,  1854,  by  sect  68,  enables  a 
plaintiff  to  claim  in  any  action  a  writ  of  mandamiis  "  commanding 
the  defendant  to  fulfil  any  duty  in  the  fulfilment  of  which  the 
plaintiff  is  personally  interested. "  This  provision  was  repealed  by 
46  &  47  Vict ,  c.  49,  s.  4,  sched.  But  in  substance  it  is  re-enacted 
by  the  Judicature  Act,  1873,  s.  25,  sub-sect  8,  and  Order  liil 

This  does  not  take  away  from  the  Court  a  jurisdiction  which  it 
has  long  possessed,  but  the  effect  of  it  ought  to  be  taken  into  con- 
sideration when  the  discretion  of  the  Court  comes  to  be  exercised. 
Since  the  passing  of  this  Act  it  cannot  be  said  that  the  plaintiff 
has  no  specific  remedy  to  enforce  the  right  which  he  says  has 
been  denied  to  him  in  the  present  case.  Moreover,  it  is  to  be 
observed  that  at  the  present  time,  when  the  number  of  registered 
public  companies  which  exist  for  the  purpose  of  commerce  and 
otherwise  has  been  increased  more  than  a  hundred-fold,  the  duty  of 
properly  keeping  the  register  of  shareholders  belonging  to  each 
company  can  scarcely  be  considered  to  be  as  much  a  duty  of  a 
public  or  quasi-public  character  as  it  was  in  years  gone  by  when 
%uch  companies  were  less  numerous. 
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But  the  question  is  not  without  authority.  In  Beg,  v.  Lord^ 
Commissioners  of  the  Treasury,  16  Q.  B.  357,  at  p.  361,  Lord 
Campbell,  Ch.  J. ,  said :  "  The  right,  if  it  exists,  is  a  legal  right ; 
and  there  is  no  efl&cient  remedy  without  the  aid  of  this  prerogative 
writ;"  and  in  In  re  Barlow,  30  K  J.  Q.  B.  271,  Hill,  J.,  said: 
"  It  is  well  settled  that  where  there  is  a  remedy  equally  convenient, 
beneficial,  and  effectual,  a  mandarmis  will  not  be  granted. " 
These  dicta  were  referred  to  by  'Field,  J.,  in  Beg.  v.  [*4681 
Begistrar  of  Joint  Stock  Companies,  21  Q.  B.  D.  131,  at  p. 
135,  57  L.  J.  Q.  B.  433,  at  p.  437,  who  added :  "  We  have  therefore 
to  see  whether  or  not  there  is  a  remedy  equally  beneficial  with  this 
remedy  of  mandamtcs.  My  own  opinion  is  that  this  prerogative 
writ  is  a  most  inconvenient  remedy,  though  less  so  than  formerly. 
There  is  at  first  a  rule  that  it  do  issue,  and  then  a  return  would 
have  to  be  made  to  it ;  and  the  question  to  be  settled  could  not  be 
decided  without  much  delay.  *  In  this  case  the  Court  held  that 
the  remedy  of  a  writ  of  mandamus  will  not  be  granted  where  there, 
is  another  remedy,  equally  convenient  and  effectual,  open  to  the 
applicant  at  the  time  when  it  becomes  necessary  to  resort  to  one 
or  other  of  such  remedies,  and  I  entirely  agree  in  the  remarks 
made  by  Field,  J. 

In  the  case  of  In  re  Nathan,  12  Q.  B.  D.  461,  to  which  I  have 
already  referred,  this  Court  having  granted  a  mandamus  to  the 
Commissioners  of  Inland  Bevenue  to  pay  to  the  applicant  certain 
duty  which  he  alleged  he  had  overpaid,  the  Court  of  Appeal  re- 
versed the  decision  upon  the  ground  that  the  proper  remedy  was  by 
petition  of  right  The  principle  by  which  the  Court  should  be 
governed  in  these  cases  was  fully  discussed  by  Lord  Esher, 
M.  R,  and  by  Bowen,  L  J.,  and  the  latter  in  giving  judgment, 
at  p.  478,  said :  *  A  writ  of  mandamus,  as  everybody  knows,  is  a 
high  prerogative  writ,  invented  for  the  purpose  of  supplying  de- 
fects of  justice.  By  Magna  Charta  the  Crown  is  bound  neither  to 
deny  justice  to  anybody,  nor  to  delay  anybody  in  obtaining  justice. 
If,  therefore,  there  is  no  other  means  of  obtaining  justice,  the  writ 
of  mandamus  is  granted  to  enable  justice  to  be  done.  The  pro- 
ceeding, however,  by  mandamus,  is  most  cumbrous  and  most 
expensive;  and  from  time  immemorial,  accordingly,  the  Courts 
have  never  granted  a  writ  of  mandamus  where  there  was  another 
more  convenient  or  feasible  remedy  within  the  reach  of  the 
subject. " 
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In  the  course  of  the  argument  we  were  referred  to  the  case  of 
Reg,  V.  Shropshire  Union  Company^  L.  £.  8  Q.  B.  420.  In  this 
case,  which  occurred  in  1873,  the  Court  of  Exchequer  Chamber, 
overruling  the  Court  of  Queen's  Bench,  ordered  that  a  mandamus 
should  go  to  the  defendant  company  upon  an  application  similar 
to  the  present  one;  the  point,  however,  with  which  we 
[*469]  are  now  dealing  *was  not  taken,  and  it  seems  probable 
from  the  report  of  the  case  that  the  parties  were  anxious 
to  raise  the  question  at  issue  by  special  case,  and  so  agreed  to  the 
mandamus. 

For  these  reasons  I  think  that  the  order  nisi  for  a  mandamus 
should  be  discharged,  and  with  costs. 

Manisty,  J.  — After  the  exhaustive  judgment  pronounced  by 
my  learned  Brother,  I  might  content  myself  with  stating  simply 
that  I  concur  in  the  result.  I  am,  however,  anxious  that  it  should 
be  understood  that  I  found  my  judgment  —  not  on  the  merits  or 
demerits  of  the  case,  but  —  on  the  sole  point  that  this  is  a  case 
in  which  the  prerogative  writ  of  mandamus  ought  not  to  go. 
Numerous  authorities  establish  the  proposition  that  the  Queen's 
Bench  Division,  which  alone  has  power  to  grant  the  writ,  ought 
not  to  grant  it  if  the  applicant  has  another  and  sufficient  remedy 
by  action. 

For  more  than  a  century  the  authorities  have  been  uniform  on 
the  subject.  In  Bex  v.  Bishop  of  Chester,  1  T.  R  396  (1  R  R 
237),  it  was  laid  down  as  an  invariable  rule;  see  also  Blackstone's 
Commentaries,  7th  ed.,  p.  631,  note  {k)\  Beg.  v.  Powell,  1  Q,  B. 
352,  and  the  judgments  of  Brett,  M.  R,  and  Bowen,  L.  J.,  in  In 
re  Nathan,  12  Q.  B.  D.  461,  in  which  it  was  held  that  a  petition 
of  right  was  a  sufficient  remedy. 

In  1854,  a  remedy  which  did  not  exist  before  was  given  by  the 
Legislature,  viz. ,  an  action  of  mandamus,  which  is  in  fact  for  a 
decree  ordering  the  performance  of  the  duty  which  the  Court 
thinks  ought  to  be  done,  and  is  a  more  convenient  proceeding  than 
by  the  prerogative  writ  On  that  ground  only,  and  without 
entering  into  the  question  whether  the  secretary  of  the  company 
was  bound  to  register  the  transfer,  —  for  that  is  the  question  to  be 
tried,  —  I  am  of  opinion  that  this  rule  should  be  discharged  with 
costs. 

Bule  discharged  with  costs. 


E.  c.  VOL.  xvl]  mandamus.  795 

Ho.  6.  — Seg.  ▼.  Lambonm  Valley  Bailway  Gompaiiy.  —  Hotes. 

ENGLISH  NOTES. 

In  the  case  of  In  re  The  Paris  Skating  Rink  Co.  (1877),  6  Ch.  D. 
731,  46  L.  J.  Ch.  831,  2^  W.  R.  767,  pending  a  petition  for  winding 
up  a  company,  a  notice  of  motion  was  given  for  a  mandamus  to  compel 
the  directors  to  convene  a  meeting.  The  motion  came  on  to  be  heard 
after  the  petition  had  been  dismissed.  It  was  pointed  out  in  the  argu- 
ment that  under  sect.  25,  sub-sect.  8,  of  the  Judicature  Act  of  1873, 
the  Court  could  only  grant  a  mandamus  in  a  pending  cause  or  matter, 
the  prerogative  writ  of  mandamus  being  reserved  to  the  Queen's  Bench 
Division  by  sect.  34  of  the  Act.  Yice-Chancellor  Hall  considered  that 
since  the  dismissal  of  the  petition  he  had  no  jurisdiction  to  entertain 
the  application. 

The  distinction  between  the  prerogative  writ  of  mandamus,  and  the 
mandamus  which  may  be  granted  under  sect.  25  of  the  Judicature  Act, 
1873,  is  pointed  out  by  elaborate  judgments  of  the  Lords  Justices  in 
the  Court  of  Appeal  in  Glossop  v.  Heston  and  Isleworth  Local  Board 
(1879),  12  Ch.  D.  102  (No.  18  of  'a^ocal  Gk)vernment, "  p.  592,  ante). 
Lord  Justice  Brett  puts  it  shortly  thus  (at  p.  611,  ante)  :  ^^1  think  the 
mandamus  spoken  of  in  the  eighth  sub-section  of  the  25th  section  of  the 
Judicature  Act  is  not  the  prerogative  mandamus,  but  only  a  ma7idam/us 
which  may  be  granted  to  direct  the  performance  of  some  act,  or  some- 
thing to  be  done,  which  is  the  result  of  an  action,  where  an  action 
will  lie." 

The  principal  case  is  followed  by  the  Queen's  Bench  Division  (Lord 
KussELL  of  Killowen,  Ch.  J.,  and  Wbight,  J.)  in  Reg.  v.  London  and 
NoHhrwestem  Railway  Co.  (1896),  ^  L.  J.  Q.  B.  616,  74  L.  T.  624, 
where  it  is  laid  down  broadly  that  a  rule  for  a  prerogative  mandamus 
is  not  the  proper  mode  of  enforcing  a  statutory  obligation  which  can 
be  made  the  subject  of  an  action. 

The  principal  case  is  distinguished  in  Reg.  v.  London  and  North- 
western Railway  Co.  (1894),  2  Q.  B.  513,  63  L.  J.  Q.  B.  696,  where 
the  application  was  for  a  rule  against  the  company  for  a  mandamus  to 
take  up  an  award  pursuant  to  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1846  (8  Vict.,  c.  18,  s.  35).  Mr.  Justice  Wright  (in 
the  opinion  delivered  on  behalf  of  Mr.  Justice  Cave  as  well  as  himself) 
observed  that  there  was  no  doubt  that  the  practice  which  has  been  in- 
veterate for  years  of  enforcing  the  taking  up  of  these  awards  by  preroga- 
tive writ  of  mandamus  is  the  proper  remedy.  The  case  before  the 
Court  was  to  take  up  an  award  made  under  sect.  78  of  the  Eailway 
Clauses  Act,  1845,  which  incorporated  by  reference  the  mode  of  set- 
tling compensation  provided  by  the  Lands  Clauses  Consolidation  Act, 
1845.     If  the  claim  had  arisen  exclusively  under  sect.  81  of  the  Rail- 
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ways  Clauses  Consolidation  Act,  1845,  which  simply  says  that  a  dis- 
pute shall  be  settled  by  arbitration  without  referring  to  the  special 
duties  laid  upon  the  railway  company  by  the  Lands  Clauses  Consolida* 
tion  Act,  1845,  the  case  would  have  been  different,  and  the  simplei 
procedure  pointed  out  by  the  Bail  ways  Clauses  Consolidation  Act,  1845 
(sect.  126  et  seq.),  would  have  to  be  followed. 

In  the  case  of  Smith  v.  Chorley  District  Council  (1897),  1  Q.  B.  532^ 
678,  an  action  was  brought  for  a  mandamus  under  the  Judicature  Acts, 
against  a  local  authority  to  approve  certain  building  plans.  The  local 
authority  had  disapproved  the  plans  on  the  ground  that  they  amounted 
in  effect  to  laying  out  a  new  street,  and  that  the  street  was  not  wide 
enough.  Mr.  Justice  Kennedy  gave  judgment  for  the  defendants  on 
the  ground  that  if  there  were  just  ground  for  the  claim,  the  plaintiff 
ought  to  have  applied  for  the  prerogative  writ  of  mandamus.  The 
Court  of  Appeal  affirmed  the  judgment  on  the  ground  that  the  question 
whether  the  proposed  building  was  a  new  street  or  not  was  one  within 
the  discretion  of  the  defendants ;  that  they  had  not  refused  to  consider 
the  matter,  but  had  honestly  exercised  their  discretion ;  and  that  the 
Court  could  not  review  their  decision  either  by  prerogative  mandamus 
or  by  action. 


MANDATE. 

And  see  "  Aobnct/'  2  B.  C.  278,  281  (and  passim). 

No.  1  —  GAUSSEN  v.  MOETON. 
(K.  B.  1830.) 

No.  2.  — In  BE  HANNAN'S  EMPEESS  GOLD  MINING  AND 

DEVELOPMENT  COMPANY.    CAEMICHAEL'S  CASE. 

(o.  A.  1896.) 

RULE. 

Where  an  authority  is  given  to  secure  some  benefit  to 
the  donee  of  the  authority,  and  this  is  done  upon  considera- 
tion moving  from  that  donee,  the  authority  is  said  to  be 
"  an  authority  coupled  with  an  interest "  {mandatum  in  rem 
8iiam\  and  an  agreement  is  implied  whereby  the  authority 
is  irrevocable. 
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OanBsen  y.  Morton. 

10  Bam.  &  Cress.  731-734  (34  B.  B.  558). 

Potoer  of  Attorney.  —  Authority  coupled  with  an  Interest 

A.  being  indebted  to  B.,  in  order  to  discharge  the  debt,  executed  to  B.  [731] 
a  power  of  attorney,  authorising  him  to  sell  certain  lands  belonging  to 
him,  A.    Hdd,  that  this,  being  an  authority  coupled  with  an  interest,  could 
not  be  revoked. 

Trespass  for  breaking  and  entering  two  closes  in  the  county  of 
Hertford.  Plea,  first,  the  general  issue ;  secondly,  that  the  closes 
in  which,  &c. ,  are  parcel  of  the  manor  of  Park,  in  the  county  of 
Hertford,  and  customary  tenements  of  that  manor  demised  and 
demisable  by  copy  of  court-roll  by  the  lord  of  the  said  manor,  or 
his  steward  for  the  time  being,  to  any  person  or  persons  willing 
to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor;  and  that  before  the  said 
time  when,  &c.,  to  wit,  on,  &c.,  the  Earl  of  Essex,  then  being 
lord  of  the  said  manor,  at  his  court  baron  then  holden  in  and  for 
the  manor  before  P.  C. ,  then  his  steward  of  the  court  of  the  said 
manor,  by  copy  of  the  court-rolls  of  the  said  manor  granted  to 
one  J.  L. ,  the  said  closes  in  which,  &c. ,  in  fee,  at  the  will 
of  the  lord,  according  to  the  custom  *  of  the  manor.  By  [*  732] 
virtue  of  which  grant  the  said  J.  L.  afterwards,  and  before 
the  said  time  when,  &c.,  to  wit,  on,  &c.,  entered  into  the  said 
closes,  in  which,  &c.,  and  became  and  was  seised  in  fee  thereof, 
&c.,  and  died  seised;  whereupon  the  same  descended  to  one  M. 
K  as  eldest  daughter  and  heiress  of  J.  L. ,  whereby  the  said  M.  L. 
became  and  was  seised  in  fee  of  the  said  closes  in  which,  &c.  ; 
and  being  so  seised,  intermarried  with  W.  Morton,  the  defendant, 
whereby  the  said  W.  M.  and  M.  his  wife,  in  right  of  the  said  M., 
became  and  were  seised  in  fee,  &c.  ;  wherefore  the  said  W.  M. 
in  his  own  right,  and  K  M.  by  his  command,  and  as  his  servant, 
broke  and  entered  the  said  closes  in  which,  &c.  Replication,  that 
J.  K  at  the  time  of  his  death  was  not  seised  of  and  in  the  said 
closes  in  which,  &c. ,  as  defendants  have  alleged.  Issue  thereon. 
At  the  trial  before  Tindal,  Ch.  J. ,  at  the  last  Hertfordshire  Spring 
Assizes,  it  appeared  in  evidence  that  in  1787  J.  L.  became  bound 
to  William  Forster  &  Co.  for  a  debt  of  £231  due  to  them  from 
his  son.     The  money  not  having  been  paid  according  to  the  con- 
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dition  of  the  bond,  J.  L,  in  order  to  discharge  the  debt,  being 
seised  in  fee  of  the  customary  premises  in  question,  executed  a 
power  of  attorney  on  the  3rd  of  December,  1787,  authorising  W. 
Forster  to  appear  for  him  at  the  then  next  or  any  subsequent 
court  baron  or  customary  court  holden  in  and  for  the  manor  of 
Park,  and  surrender  the  said  premises  to  the  use  of  such  person 
or  persons  as  might  become  purchasers  thereof;  and  he  further 
authorised  W.  Forster  to  sell  the  premises,  and  receive  the 
purchase-money.  Under  this  power  W.  Forster,  on  the  7th  of 
February,  1788,  sold  the  premises  by  auction  for  £105,  and  re- 
ceived £20  from  the  purchaser  as  a  deposit.  On  the 
[*733]  12th  of  April,  1788,  ♦J.  L.,  alleging  that  W.  Forster  had 
violated  some  stipulation  in  the  agreement  between  them, 
executed  a  deed-poll  revoking  the  power  given  to  W.  Forster,  and 
gave  notice  thereof  to  the  steward  of  the  manor.  On  the  15th  of 
May,  1788,  W.  Forster  applied  to  the  steward  to  take  his  sur- 
render of  the  premises  to  the  use  of  the  purchaser.  The  steward 
at  first  refused  to  do  so,  on  account  of  the  revocation  of  the  power; 
but  afterwards,  an  indemnity  being  given  to  him,  he  took  the 
surrender,  and  admitted  the  purchaser,  from  whom  a  title  was 
deduced  to  the  plaintiffs.  The  plaintiffs  being  in  possession, 
defendants  entered  and  carried  away  some  hay.  For  the  defend- 
ant it  was  contended  that,  as  J.  L.  revoked  the  power  of  attorney 
before  the  surrender  was  made,  he  died  seised  of  the  premises  as 
the  plea  alleged.  The  Lord  Chief  Justice  reserved  this  point, 
and  the  plaintiffs  obtained  a  verdict,  subject  to  a  motion  to  enter 
a  nonsuit 

Brodrick  now  moved  accordingly.  —  The  authority  given  in  this 
case  had  not  been  executed  at  the  time  when  the  alleged  revoca- 
tion took  place;  and  according  to  the  opinion  of  Haughton,  J., 
in  Webb  v.  Paternoster,  Poph.  151,  a  license,  when  executed,  is 
not  countermandable ;  but  it  is  otherwise  while  it  remains  execu- 
tory. In  Walsh  v.  Wkitcomb,  2  Esp.  565,  Lord  Kenyon  held 
that  a  power  of  attorney  given  as  part  of  a  security  for  money 
was  not  countermandable ;  and  in  Watson  v.  King,  4  Camp.  272 
(16  R  E.  790),  Lord  Ellenborough  expressed  a  similar  opinion; 
but  that  was  not  the  point  before  the  Court;  and  in  Walsh  v. 
WTiitcomb  the  power  had  been  executed  before  the  countermand. 

Cur,  adv.  vult 
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•Lord  Tenterden,  Ch.  J.,  now  delivered  the  judgment  [*734] 
of  the  Court 

The  question,  whether  J.  L.  died  seised  of  the  premises  in 
which  the  trespass  was  alleged  to  have  been  committed,  depended 
upon  this,  whether  he  could  revoke  the  power  of  attorney  given 
to  Forster.  We  think  that  it  was  not  a  simple  authority  to  sell 
and  surrender  the  premises,  but  an  authority  coupled  with  an 
interest ;  for  Forster  was  to  apply  the  proceeds  in  liquidation  of  a 
debt  due  to  himself  and  his  partners ;  and  there  are  several  cases 
in  which  it  has  been  held  that  such  an  authority  cannot  be 
revoked.  Mule  refused. 


In  re  Hannan's  EmproBS  Oold  Mining  and  Development  Co. 
Carmichaers  Case. 

1896,  2  Ch.  643-648  (a.  C.  65  L.  J.  Ch.  902  ;  75  L.  T.  45). 

Compcmy.  —  Underwriting  Contract.  —Authority  to  apply  for  Shares, —  [648] 
Authority  coupled  with  an  Interest 

P.  promoted  a  company  for  the  purpose  of  purchasiDg  from  him  and  working 
a  mining  property.  On  February  21,  1896,  C.  signed  an  underwiiting  letter 
addressed  to  P.  by  which  he  agreed,  in  consideration  of  a  commission,  to  sub- 
scribe for  1000  shares  in  the  company,  such  number  to  be  reduced  according  to 
the  number  of  shares  taken  by  the  public  C.  further  agreed  that  the  agreement 
and  application  should  be  irrevocable,  and,  notwithstanding  any  repudiation  by 
him,  should  be  sufficient  to  authorise  P.  to  apply  for  shares  on  behalf  of  C. 
and  the  company  to  allot  them.  P.  by  letter  accepted  these  terms.  The  com- 
pany was  incorporated  on  March  24,  and  the  subscription  list  was  advertised  to 
open  on  March  27,  and  close  on  the  SOth.  On  March  27  C.,  who  had  applied  for 
1000  shares,  stopped  the  cheque  he  had  given  for  the  deposit,  and  on  the  SOth 
wrote  to  P.  and  to  the  secretary  of  the  company  repudiating  the  agreement. 
P.,  however,  on  April  2,  applied  on  behalf  of  C.  for  980  shares,  which,  in  the 
events  which  had  happened,  was  the  number  he  was  bound  to  take,  according 
to  the  terms  of  the  letter,  and  the  company  allotted  these  shares  to  C.  and  put 
him  on  the  register  in  respect  of  them. 

Held  (affirming  the  decision  of  Stirling,  J.),  that  C.  was  rightly  placed  on 
the  register,  and  was  not  entitled  to  have  his  name  removed,  for  that  the  authority 
given  to  P.  by  the  underwriting  letter  to  apply  for  shares  on  behalf  of  P.  was 
an  authority  coupled  with  an  interest,  and  therefore  not  revocable. 

This  was  an  appeal  by  Carmichael  from  a  decision  of  Stirling, 
J. ,  refusing  an  application  to  strike  his  name  out  of  the  register 
of  shareholders. 

The  company  was  brought  out  in  February,  1896,  and  was 
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formed  to  purchase  from  Mr.  C.  B.  Phillips  and  work  cer- 
[*644]  tain  *  mining  property  of  his.     The  price  was  £145,000, 

The  company  was  to  have  a  nominal  capital  of  £175,000 
in  £1  shares.  The  purchase-money  was  to  be  paid,  as  to  £58,333 
in  fully  paid-up  shares,  as  to  £30,000  in  cash,  and  as  to  £56,667 
in  cash  or  shares. 

On  February  21,  1896,  Carmichael  signed  an  underwriting  con- 
tract in  the  form  of  a  letter  addressed  to  Phillips :  "  I  agree,  for 
the  consideration  below  stated,  to  subscribe  for  1000  shares  of  the 
above  issue,  and  to  pay  for  the  same  on  the  conditions  named  in 
the  prospectus,  or  any  modification  thereof,  or  of  the  title  of  the 
<X)mpany,  or  the  directors  or  officers,  so  long  as  the  capital  of  the 
company  and  the  purchase  price  of  the  property  are  not  altered ; 
and  I  hereby  enclose  my  application  for  such  shares  and  a  cheque 
for  2s.  6c{.  per  share  deposit  in  respect  of  such  shares,  which 
deposit  I  authorise  and  request  you  to  pay  over  to  the  above-named 
company ;  and  I  undertake  to  pay  the  further  moneys  payable  in 
respect  of  any  shares  I  have  to  take  up  under  the  terms  of  this 
contract  If,  on  or  before  the  public  issue  of  the  prospectus, 
there  are  60,000  shares  of  the  above  issue  Ixyna  fide  and  duly 
applied  for  by  the  public,  then  no  allotment  is  to  be  made  to  me 
in  respect  of  this  agreement,  and  my  application  and  the  said 
deposit  is  to  be  forthwith  returned  to  me  by  the  said  company. 
If  less  than  such  60,000  shares  are  applied  for  by  the  public,  then 
I  am  only  to  be  allotted  my  proportion  of  the  deficiency  between 
the  amount  so  subscribed  for  by  the  public  and  such  60,000  shares, 
fro  ratd  with  any  other  persons  who  have  signed  or  may  sign 
underwriting  contracts  in  connection  with  the  above  issue.  If  on 
the  public  issue  of  the  prospectus,  and  before  the  closing  of  the 
list,  I  deliver  to  you  applications  for  shares  from  responsible  j^er- 
sons  to  your  satisfaction,  such  applications  shall  go  primarily  in 
relief  of  my  obligation  under  this  contract  In  either  case,  I  am 
to  receive  from  you  a  commission  of  7 J  per  cent  in  cash  and  7i 
jvr  cent  in  fully  paid  shares  of  the  said  company  upon  the  total 
shares  hereby  underwritten  by  me  within  fourteen  days  after  the 
completion  of  the  purchase  by  the  above  company,  if  the  wht'Ie 
of  such  60.000  shares  are  applied  for  by  the  public;  but  in  the 

event  of  the  public  not  applying  for  the  whole  of  such 
£•  64o]  ♦  60,000  shares,  then  such  commission  is  to  be  payable  by 

you  within  fourteen  days  after  payment  by  me  to  the  com- 
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pany  of  the  allotment-money  in  respect  of  my  proportion  of  the 
deficiency  of  such  shares,  or  the  completion  of  the  purchase  by 
the  above  company,  whichever  event  shall  be  last ;  and  I  authorise 
you,  if  you  think  fit  so  to  do,  to  apply  my  said  commission  or  any 
part  thereof  in  payment  to  the  company  of  or  on  account  of  the 
said  allotment-moneys.  I  further  agree  that  this  agreement  and 
my  said  application  shall  be  irrevocable  on  my  part,  and  shall, 
notwithstanding  any  withdrawal  on  my  part  or  any  repudiation  of 
my  responsibility  hereunder  or  thereunder,  be  sufficient  to  author- 
ise and  empower  you  to  make  any  further  or  other  application  on 
my  behalf,  and  also  be  sufficient  to  authorise  and  empower  the 
directors  of  the  company  to  allot  to  me  the  before-mentioned 
shares,  and  to  enter  my  name  on  the  register  of  members  in  respect 
thereof. " 

On  February  22  Carmichael  signed  and  handed  in  an  application 
for  1000  shares,  and  gave  a  cheque  payable  to  the  company  for 
£125,  the  amount  of  the  deposit  payable  on  application. 

On  the  same  day  Phillips  sent  to  Carmichael  a  letter  headed 
with  the  name  of  the  company :  "  I  accept  your  underwriting 
contract  on  the  terms  mentioned   to  the  extent  of  1000  shares. 

C.  B.  Phillips." 

On  March  24  the  company  was  incorporated,  and  advertisements 
were  issued  stating  that  the  subscription  list  would  open  on  the 
27th  and  close  on  the  30th  of  that  month. 

On  the  27th  Carmichael  directed  his  bankers  not  to  pay  the 
cheque,  which,  accordingly,  they  refused  to  pay.  On  the  30th 
he  wrote  to  Phillips  repudiating  his  underwriting  contract,  and 
on  the  same  day  wrote  to  the  secretary  of  the  company  the  fol- 
lowing letter :  "  Please  take  notice  that  I  withdraw  my  under- 
writing in  above  company,  and  withdraw  any  authority  contained 
in  the  underwriting  letter  to  apply  for  any  shares  on  my  behalf.  * 

At  a  board  meeting  of  directors  on  April  2  the  secretary  pro- 
duced the  last-mentioned  letter.  Mr.  Phillips,  who  was  present, 
then  produced  the  underwriting  letter,  insisted  that 
*  Carmichael  had  no  right  to  withdraw,  and  handed  in  [*  646] 
on  his  behalf  a  fresh  application  for  980  shares  in  pursu- 
ance of  the  underwriting  contract,  that  being  the  number  which, 
according  to  the  contract,  ought,  in  the  events  which  had  hap- 
pened, to  be  allotted  to  him.  They  were  accordingly  allotted  to 
him,  and  he  was  placed  on  the  register  in  reapect  of  them. 
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Stirling,  J. ,  held  that  the  authority  given  to  Phillips  by  the 
underwriting  letter  was  an  authority  coupled  with  an  interest,  and 
therefore  irrevocabla  His  Lordship,  therefore,  refused  to  remove 
Carmichaers  name  from  the  register.     Cannichael  appealed. 

Bramwell  Davis,  Q.  C,  and  Mushet  for  the  appeal.  — In  this 
case  there  is,  no  doubt,  an  irrevocable  contract  to  apply  for  shares ; 
but  the  authority  to  apply  for  shares  in  Carmichael's  name  might 
be  revoked,  not  being  an  authority  coupled  with  an  interest     A 
contract  not  to  revoke  an  authority  is  of  no  effect,  any  more  than 
an  undertaking  not  to  withdraw  an  offer.     The  difference  between 
contract  and  authority  is  strongly  laid  down  in  Toppin  v.  Sealey, 
11  W.  R  466,  where  an  authority  to  obtain  a  loan  on  certain 
terms  was  given  with  an  agreement  to  pay   a  commission  for 
obtaining  it,  and  the  authority  was  afterwards  withdrawn  and 
other  terms  substituted.     It  was  held  that  the  authority  was  well 
revoked     This  is  not  an  authority  coupled  with  an  interest,  for 
the  interest  must  be  one  subsisting  at  the  time,  and  a  subsequent 
acting  and  incurring  expense  on  the  faith  of  it  after  the  revocation 
could  not  make  it  irrevocable.     Smart  v.  Bandars,  5  C.  R  895, 
and  Clerk  v.  Laurie^  2  H.  &  K   199,  explain  the  law  as  to  an 
authority  coupled  with  an  interest 

Buckley,  Q.  C. ,  and  W.  F.  Hamilton  for  the  company  were  not 
called  upon. 

LiNDLEY,  L  J.  —  I  do  not  think  there  is  any  difficulty  in  this 
case.  Mr.  Bramwell  Davis  has  asked  us  to  treat  this  as  a  com- 
plex transaction  consisting  of  two  parts,  —  one  a  contract  and 
one  an  authority,  —  and  he  says,  "  Although  I  agree  that  I 
[*  647]  *  cannot  revoke  my  contract,  still  I  am  at  liberty  to  revoke 
my  authority. "  Now,  I  do  not  mean  to  say  that  there 
may  not  be  cases  as  to  which  that  contention  would  be  well 
founded ;  but  when  we  look  at  this  case  and  see  the  purpose  for 
which  the  authority  is  given  and  the  object  of  it,  which  is  to 
enable  a  contract  to  be  performed  in  which  Mr.  Phillips  was 
interested,  his  aigument  will  not  hold.  Let  us  look  at  the  docu- 
ment itself.  It  in  a  letter,  or,  as  it  is  called,  an  underwriting 
contract  Of  course,  it  is  not  a  contract  imtil  it  is  accepted.  It 
is  addressed  to  Mr.  Phillips,  the  vendor  of  some  property  to  this 
company,  who  was  to  be  paid  out  of  money  raised  by  the  issue  of 
shares.  He  had,  therefore,  a  clear  and  direct  interest  in  raising 
the  capital,  out  of  which  he  was  to  be  paid,  and  Mr.  Carmichael 
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knew  that  That  is  oommon  ground.  Under  these  circumstances 
he  signs  this  document,  which  is  called  an  underwriting  contract, 
and  it  is  addressed  to  Mr.  Phillips.  It  is  in  these  terms :  [His 
Lordship  read  the  material  parts  of  the  document  down  to  the 
last  clause.] 

Then  comes  this  clause,  which  is  very  important :  *"  I  further 
agree  that  this  agreement  and  my  said  application  shall  be  irrev- 
ocable on  my  part,  and  shall,  notwithstanding  any  withdrawal 
on  my  part  or  any  repudiation  of  my  responsibility  hereunder  or 
thereunder,  be  sufficient  to  authorise  and  empower  you  to  make 
any  further  or  other  application  on  my  behalf,  and  also  be  suffi- 
cient to  authorise  and  empower  the  directors  of  the  company  to 
allot  to  me  the  before-mentioned  shares,  and  to  enter  my  name  on 
the  register  of  members  in  respect  thereof."  Now,  what  is  the 
true  meaning  of  that  ?  It  is  part  of  a  bargain  by  which,  for  valu- 
able consideration,  Mr.  Carmichael  agrees  to  take  certain  shares, 
and  that  is  for  the  benefit  of  Mr.  Phillips,  as  he  knows ;  and  in 
order  to  enable  Mr.  Phillips  the  better  to  secure  the  performance 
of  the  contract  Mr.  Carmichael  authorises  Mr.  Phillips  to  apply  for 
shares  in  his  name,  and  he  agrees  not  to  revoke  that  authority 
even  if  he  could  do  it  without  such  a  clausa  Now,  Mr.  Phillips 
acted  with  perfect  bona  fides,  and  upon  the  terms  of  that  authority 
he  does  apply  in  Mr.  Carmichaers  name  for  980  shares,  which 
are  allotted  to  him.  Why  is  Mr.  Carmichael  not  to  be 
held  a  member  of  this  *  company  ?  Can  it  under  the  [*  648] 
circumstances  be  said,  in  the  language  of  sect  35  of  the 
Companies  Act,  1862,  that  his  name  is  *"  without  sufficient  cause  en- 
tered in  the  register  of  members  "  ?  It  appears  to  me  there  is  ample 
cause.  The  attempt  to  make  out  that  he  is  entitled  to  revoke  the 
authority,  although  he  cannot  revoke  the  contract,  entirely  fails. 

Stirling,  J.,  in  deciding  this  case  has  referred  to  an  observa- 
tion of  Williams,  J. ,  in  the  case  of  Clerk  v.  Lav/rie,  2  H.  &  N. 
199,  200,  which  runs  thus :  "  What  is  meant  by  an  authority 
coupled  with  an  interest  being  irrevocable  is  this  —  that  where 
an  agreement  is  entered  into  on  a  sufficient  consideration,  whereby 
an  authority  is  given  for  the  purpose  of  securing  some  benefit  to 
the  donee  of  the  authority,  such  an  authority  is  irrevocable. " 
That  is  the  principle  on  which  Stirling,  J. ,  decided  this  case, 
and  it  appears  to  me  the  principle  properly  applicable  to  it 
The  appeal  must  be  dismissed  with  cost& 
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Lopes,  L  J.  —  The  question  in  this  case  is  whether  the  com- 
pany had  authority  to  allot  these  shares  to  Mr.  Carmichael. 
That  question  depends  on  whether  the  authority  given  to  Mr. 
Phillips,  who  was  the  vendor,  was  revocable  or  not  If  it  was 
an  authority  coupled  with  an  interest,  it  would  be  irrevocabla 
The  question  that  really  arises  is  whether  in  this  case  it  is  an 
authority  coupled  with  an  interest  I  think  the  answer  is  a  very 
short  and  a  very  complete  ona  What  was  the  object?  The 
object  was  to  enable  Mr.  Phillips,  the  vendor,  to  obtain  his  pur- 
chase-money, and,  in  the  language  of  Williams,  J.,  it  therefore 
conferred  a  benefit  on  the  donee  of  the  authority.  I  think,  there- 
fore, the  judgment  of  Stirling,  J. ,  is  perfectly  right,  and  that  Mr. 
Carmichael  is  a  member  of  this  company,  and  is  not  entitled  to 
have  his  name  struck  out 

fiiOBY,  L.  J.  —  I  am  of  the  same  opinion  and  for  the  same 
reasons,  and  have  nothing  to  add. 

ENGLISH  NOTES. 

The  case  of  Montforts  v.  Marsden  (C.  A.),  1896,  1  Ch.  11,  64  L.  J. 
Ch.  52,  71  L.  T.  620,  although  having  peculiar  features  of  its  own,  is 
au  illustration  of  the  same  principle.  The  patentee  of  an  alleged  in- 
vention in  a  certain  description  of  machines,  brought  an  action  against 
Marsden  for  infringement  of  his  patent  by  using  a  certain  machine 
which  he  had  purchased  from  Montforts.  Marsden,  being  unwilling  to 
take  the  risk  of  defending  the  action,  agreed  with  Montforts,  who,  as  the 
manufacturer  of  the  machine,  was  interested  in  contesting  the  right  of 
the  patentee  to  interfere,  to  allow  Montforts  to  defend  the  action  in  his 
(Marsden's)  name,  upon  receiving  an  indemnity;  and,  accordingly, 
Marsden  gave  to  W.  Montforts'  solicitor  a  retainer  in  the  following 
terms :  '^  I  retain  you  to  act  as  solicitor  in  the  defence  of  this  action  and 
any  appeals  therefrom,  it  being  distinctly  understood  that  your  accept- 
ance of  such  retainer  is  on  the  terms  of  your  not  charging  me  person- 
ally any  costs  whatever  or  pledging  my  credit  in  any  way."  In  further 
pursuance  of  the  verbal  agreement,  a  deed  was  executed  by  Montforts 
to  keep  Marsden  indemnified  ''from  all  costs  and  damages  in  the  said 
action,"  and  in  the  event  of  Montforts'  solicitor  conducting  the  defence 
in  the  name  of  Marsden,  to  supply  all  moneys  in  the  opinion  of  the 
solicitor  necessary  and  proper  for  carrying  on  the  defence  of  the  pro- 
ceedings. In  the  action,  the  Court  of  first  instance  gave  a  judgment 
for  the  defendant.  This  was  reversed  by  the  Court  of  Appeal ;  and  on 
Montforts'  appealing,  in  the  name  of  Marsden,  to  the  House  of  Lords, 
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Marsden  revoked  his  retainer,  and  instructed  his  own  solicitor  to  obtain 
a  withdrawal  of  the  appeal.  Montforts  then  brought  this  action  to 
restrain  Marsden  from  interfering  with  the  proceedings  for  appeal  in 
the  original  action.  A  motion  for  an  injunction  having  been  refused  by 
the  Court  of  first  instance,  Montforts  appealed  to  the  Court  of  Appeal. 
The  motion  there  being  treated  as  the  trial  of  the  action,  and  a  satis- 
factory undertaking  having  been  given  to  secure  the  sufficiency  of  the 
indemnity,  the  Court  granted  an  injunction  restraining  the  defendant 
from  interfering  with  the  prosecution  in  the  House  of  Lords  by  Mont- 
forts of  the  appeal  in  the  name  of  Marsden. 

The  latter  of  the  above  principal  cases  was  expressed  to  be  followed 
by  North,  J.,  in  the  case  of  In  re  Consort  Deep  Level  Gold  Mines j 
Ex  parte  Stark,  1897,  1  Ch.  575,  66  L.  J.  Ch.  297.  The  case  was 
so  far  similar  that  there  was  an  underwriting  letter  which  had  been 
acted  on.  But  there  was  no  acceptance  of  the  offer  contained  in  the 
underwriting  letter  before  the  authority  was  withdrawn ;  and  the  Court 
of  Appeal,  holding  that  there  was  no  contract,  either  express  or  implied, 
that  the  authority  should  be  irrevocable,  reversed  the  judgment  of 
North,  J. 

AMERICAN  NOTES. 

The  Gauissen  case  is  cited  in  Mechem  on  Agency,  sect.  206,  and  the  principle 
is  supported  by  Marizou  v.  Pioche,  8  California,  522 ;  Barr  v.  Schroeder,  32 
id.  609;  IIwU  v.  Roumaniery  8  Wheaton  (U.  S.  Sup.  Ct.),  175;  Hutchins  v. 
Hebbard,  34  New  York,  27  (citing  the  Gaussen  case);  Knapp  v.  Alvord,  10 
Paige  (N.  Y.  Chan.),  206;  40  Am.  Dec.  241;  Evans  v.  Feame,  16  Alabama, 
689  ;  50  Am.  Dec.  197 ;  Hynson  v.  Noland^  14  Arkansas,  710 ;  Smyth  v.  Craig, 
3  Watts  &  Sergeant  (Penn.),  14;  Marfield  v.  Douglass,  1  Sandford  (N.  Y. 
Super.  Ct.),  410  (citing  the  Gaussen  case);  Goodwin  v.  Bowden,  54  Maine, 
424;  Creager  v.  Link,  7  Maryland,  267;  Norton  v.  Whitehead,  84  California, 
263;  18  Am.  St.  Rep.  172;  notes,  89  Am.  Dec.  82 ;  Farmers'  L.  {r  T.  Co.  v. 
WUson,  139  New  York,  284;  36  Am.  St  Rep.  696;  Mansfield  v.  Mansfield, 
6  Connecticut,  559 ;  16  Am.  Dec.  76. 

Story  cites  the  principal  case,  and  after  his  scholastic  fashion,  gives  an  ex- 
tract from  Plautus*  Captivi,  illustrative  of  the  origin  of  the  Roman  mandate, 
or  giving  of  the  hand  on  the  intrusting  of  confidence  from  one  friend  to 
another. 

But  where  the  interest  is  merely  in  commissions  to  be  earned  in  the  trans- 
action the  authority  is  revocable.  Chambers  v.  Seay,  73  Alabama,  372 ;  Barr 
V.  Schroeder  J  supra :  Hartley's  Appeal,  53  Penn.  State,  212 ;  Gilbert  v.  Holmes^ 
64  Illinois,  550;  Hunt  v.  Rousmanier,  supra;  Mansfield  v.  Mansfield,  supra; 
Darrow  v.  St  George,  8  Colorado,  592 ;  Simpson  v.  Carson,  11  Oregon,  361. 
In  Hunt  V.  Rousmanier,  Chief  Justice  Marshall  observed :  "  *  A  power 
coupled  with  an  interest '  is  a  power  which  accompanies  or  is  connected  with 
an  interest.    The  power  and  the  interest  are  united  in  the  same  person.    But 
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if  -we  axe  to  understand  by  the  word  '  interest '  an  interest  in  that  which  is  to 
be  produced  by  the  exercise  of  the  power,  then  they  are  never  united.  The 
power,  to  produce  the  interest,  must  be  exercised,  and  by  its  exercise  is  ex- 
tinguished. The  power  ceases  when  the  interest  commences,  and  therefore 
cannot,  in  accurate  law  language,  be  said  to  be  <  coupled '  with  it." 

It  was  held  in  Mansfield  v.  Matisfietd,  supra^  that  a  power  coupled  with  an 
interest  is  revocable  so  far  as  it  relates  to  the  prosecution  of  suits  in  the  name 
of  the  giver  of  the  power;  disapproving  Legh  v.  Legh,  1  B.  &  P.  447,  and  the 
New  York  cases,  «.  g,,  Wardell  v.  Eden,  1  Johnson,  531. 
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